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LETTER FROM THE EDITOR 
 
Kyra Schoonover 
Editor-in-Chief 
 
 The USC Journal of Law and Society is pleased to continue its tradition of 
publishing exceptional undergraduate papers. The 2016-2017 school year has been a journey 
of rebuilding for the Journal as we sought to strengthen our foundation. In the fall, members 
of the Executive Board adopted a new Constitution, which includes a more democratic 
process for electing leadership positions. The staff also welcomed over fifteen new Associate 
Editors. We are confident that our hard work has resulted in an improved framework for the 
Journal to follow in years to come.   
 Many people have dedicated time and energy to ensuring the Journal’s success. I 
would first like to thank Sasha Hondagneu-Messner for his tireless efforts to publish the 
Spring 2016 issue. His dedication and leadership were central to upholding the Journal’s 
integrity. I would also like to thank Trevor Kehrer, an Executive Board member who played 
a leading role in our revitalization over the past year and our two newest Executive Board 
members, Madeline Goossen and Cashae Ellis. The Journal could not have been published 
without their help. Finally, I would like to thank our faculty advisor, Professor Alison 
Renteln, for her unwavering support. We asked much of her this year, and she always 
followed through. 
 We were fortunate to receive many more qualified submissions than we were capable 
of publishing. The following papers were carefully selected on the basis of their content and 
quality. Volume IX, Issue I features the work of students from Dartmouth University, Duke 
University, the University of California, Berkeley, and the University of Southern 
California. The papers cover a variety of topics, ranging from US foreign policy in the 1970s 
to the intersection of technology and law in the future. We strived to organize this issue 
chronologically while also keeping a partisan balance present. Reading Volume IX, Issue I 
from cover to cover is sure to provide a diverse array of viewpoints on broad subject matter 
related to law and society.  
 It has been a pleasure to work with the authors throughout the editing process. The 
Journal is especially grateful to them for contributing their scholarship. As you will see, our 
Associate Editors did a magnificent job preparing the following papers for publication. We 
thank all of our staff for their participation in the Journal this year.  

Enjoy.  
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This paper outlines public and classified US foreign policies regarding Afghanistan and the Soviet 
Union during the Soviet invasion of Afghanistan from December 1979 to February 1989. It provides an 
overview and comparison of the Carter and Reagan Doctrines as well as a discussion concerning their 
clandestine foreign policy agendas. By examining the impact on both the conflict and the extended 
region, this paper also establishes that covert action was an effective foreign policy tool during this 
decade. Finally, it demonstrates that Reagan’s hardline use of clandestine action during this conflict 
allowed the US to achieve its short-term foreign policy goals, but ultimately created negative long-term 
ramifications in the region. 
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I. INTRODUCTION 
 
 The Soviet invasion of Afghanistan spanned the decade from 1979 to 1989, allowing two 
United States administrations to pursue foreign policy agendas during the conflict. Under President 
Carter, the US publicly pursued a policy of containment, indicating that the primary American goal 
was to prevent the spread of communism outside its pre-existing boundaries. However, classified 
foreign policy under Carter aimed more specifically to create a Vietnam-style situation for the USSR, 
while refraining from the extensive use of major covert assets. By aiming to create “the Soviet’s 
Vietnam”, Carter hoped to entangle the Soviet Union into a costly and endless war, without 
significant chance of victory, much the same as the situation the U.S. had faced in Vietnam only a 
few years earlier.  With the election of Reagan and the ensuing Reagan Doctrine, public US foreign 
policy became more hardline, aiming for the rollback of communism rather than containment.1 
While this was different than Carter’s public policy, Reagan’s classified aims remained more similar, 
intending still to increase the cost of the Soviet-Afghanistan conflict in order to deplete Soviet 
resources. However, in contrast to Carter, Reagan increasingly pursued intensified covert action 
efforts to impact this conflict that ultimately allowed the United States to achieve its short-term 
policy goals in the region. 
 Covert operations during the Soviet-Afghan War took the form of aid to the Afghan rebels 
groups through a surrogate pipeline that ran through Egypt and Pakistan.2 The Afghan rebel groups, 
broadly labeled mujahedin, which translates from Arabic to “holy warrior”, were factionalized 
contingents of tribal warlords, banded together by a common enemy in the Soviet Union, despite 
enduring centuries of inter-tribal warring amongst themselves. By aiding the Afghan mujahedin, 
financially and later, with weaponry, the United States assisted the Afghan resistance only enough to 
ensure continued conflict, and without ever providing enough assistance to decisively defeat the 
USSR. By prolonging the war, US covert involvement during the invasion destroyed the political, 
physical, and social infrastructure of the region. Afghanistan was left without an organized central 
government and with highly funded extremist warlords presiding over large portions of the nation. 
The lengthy conflict also destroyed Afghani physical and social infrastructures, and following Soviet 
withdrawal, the United States failed to provide support or aid to rebuild the nation.3 This maelstrom 
ultimately birthed a fully weaponized and well-funded region that was exceptionally hostile and 
mistrusting of the West, and particularly the United States.  
 The shift of US foreign policy from containment under Carter to rollback under Reagan 
caused an ensuing policy shift in subversive action against the USSR during the Soviet-Afghan 
conflict. The hardline shift under Reagan allowed the United States to better achieve its foreign 
policy agenda in the region. However, despite its short-term effectiveness, the increased and 
continued use of covert action caused long-term negative effects on US relations with Afghanistan 
and the larger Middle East region. 
  
 

																																																								
1 Reagan, Ronald. State of the Union Address. February 6, 1985. Teaching American History 
http://teachingamericanhistory.org/library/document/state-of-the-union-address-171/. 10/29/16. 
2 Joseph E. Persico, Casey From the OSS to the CIA (New York: Penguin Group, 1990), 225. 
3 Steven W. Hook and John Spanier, “Hot Wars in Afghanistan and Iraq,” American Foreign Policy Since World War II 
(Los Angeles: CQ Press, 2013), 254-55. 
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Background 
 
 The 1979 Soviet invasion of Afghanistan occurred at the peak of the anti-communist 
revolution that had been simmering in and around Kabul for almost a decade. The rise of Islamic 
radicalism and the resurgence of religious practice had permeated much of the Middle East during 
the 1960’s and ‘70’s, resulting in political revolutions and social rebellions that were started to 
combat attempts by political leaders to establish secularism within their societies. The most 
significant of these religious rebellions for the United States was the Iranian Revolution, which 
culminated in the spring of 1979 when Iran declared itself an Islamic Republic.4 The tenuous nature 
of post-revolution Iran undermined US influence in the region and shook the already fragile Cold 
War balance of power, indicating to the US a “likely precursor to Soviet adventurism in the Persian 
Gulf”.5 Given the widespread nature of religiously motivated rebellion in the Middle East, it should 
not have been surprising that the same radical surge also occurred against the fledgling communist 
state that was developing in Afghanistan. Just as the Iranian Revolution had shaken the foundation 
of US influence in the Middle East, the rise of religious revolution in Afghanistan presented a 
potential threat to Soviet influence in the region. Due to this increasing insecurity, both the US and 
the Soviet Union were invested in the growing rebellion within Afghanistan. Therefore, it was 
within the context of both regional balance of power and global Cold War politics that the conflict in 
Afghanistan unfolded, resulting in a national conflict escalating beyond its borders to include the 
great powers of the bipolar world.  
 
 

II. PUBLIC AND CLASSIFIED FOREIGN POLICY AIMS IN AFGHANISTAN UNDER PRESIDENTS 

CARTER AND REAGAN 
 
 President Carter, in office from 1977-1981, established a political doctrine towards the 
Middle East that served as the backdrop for the early years of the Soviet-Afghan conflict. Following 
the Soviet invasion in December 1979, Carter’s 1980 State of the Union address revealed the 
primary tenets of what would retrospectively be entitled the Carter Doctrine. Carter reiterated US 
commitment to the containment of the USSR, and as a continuation of previous US policy, 
expanded on this general commitment by stating that, “the relationship between [the US] and the 
Soviet Union is the most critical factor in determining whether the world will live at peace or be 
engulfed in global conflict”. The address then revealed a renewed commitment to protecting the 
integrity and independence of weaker nations, specifically indicating that the USSR would pay for 
the violation of such freedoms.6 The final piece of the Carter Doctrine established that the Persian 
Gulf was vital to US interests and that the US needed to be willing and able to use force to protect 
this vital interest.7 

																																																								
4 James Buchan, “The Iranian Revolution of 1979,” Asian Affairs, Vol 44, Issue 3 (2013). 
5 Christian Emery, US Foreign Policy and the Iranian Revolution (New York: Palgrave MacMillan, 2013), 3. 
6 Jimmy Carter, State of the Union Address, January 23, 1980, Jimmy Carter Library 
https://www.jimmycarterlibrary.gov/documents/speeches/su80jec.phtml. 10/29/16. 
7 Carter, State of the Union. 
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Within the context of the bipolar world, this speech marked the first time that the Persian 
Gulf was referred to as an area of “vital” interest to the US, indicating a shift away from the 
traditionally Eurocentric world and forcing the US public to acknowledge the increasingly 
transnational nature of conflict. Carter hoped by publicly announcing this geographical shift, he 
would obtain wider-spread support for the defense expenditures necessary to shift US military power 
from Europe to the Middle East8 and, therefore, be able to uphold a core component of the Carter 
Doctrine.  

By establishing that “the integrity and independence of weaker nations must not be 
threatened” 9, the Carter Doctrine broadly codified US commitment to the protection of all smaller 
states against territorial or political encroachment by larger nations. While Carter specifically 
mentioned Pakistan and Afghanistan, this clause served to strengthen the grounds on which Carter’s 
administration could act in response to Soviet invasion or expansion at the expense of another 
nation. This was an explicit response to the Soviet’s military invasion of Afghanistan the month 
prior. 
 In addition to increasing public support for defense expenditure and a renewed focus on the 
Middle East versus Europe, Carter’s use of the 1980 State of the Union to discuss the global 
importance of the Persian Gulf as a major oil source further emphasized US commitment to the 
protection of Afghanistan. He specifically highlighted the role of Afghanistan as both the home of 
the majority of the world’s exportable oil and as a gateway to prevent Soviet access to the Indian 
Ocean and the Straits of Hormuz.10 The 1980 State of the Union reinforced US commitment to the 
protection of free trade and access to oil as well as its commitment to preventing the Soviet Union 
from expanding its territorial control.  
 Carter’s State of the Union address, and the Carter Doctrine to which it gave rise, both 
publically highlighted the foreign policy aims of the US during the late stages of Carter’s 
administration. The most significant was the renewed focus on the Persian Gulf and the declaration 
that “an assault [on the Persian Gulf] [would] be repelled by any means necessary, including 
military force”.11 This portion of the Carter Doctrine served as the grounds for Carter’s efforts to 
secure defense expenditures and garner public support for actions taken during his administration to 
repel the Soviet Union from its position in Afghanistan.12  
 However, while President Carter publicly outlined US foreign policy aims in the Carter 
Doctrine, his clandestine policy goals had been outlined three years previously in Presidential 
Directive (PD) 18. In this directive, Carter highlighted international support for the United States as 
a critical advantage that the US held over the Soviet Union. As a result, Carter argued that foreign 
policy under his administration needed to strengthen those alliances in order to counterbalance 
Soviet and Soviet-allied influence. Further, PD-18 demonstrated US commitment to developing and 
maintaining the deployment of light, mobile divisions, “designed for use against…forces projected 
by the USSR”.13 PD-18 provided an overview of the classified foreign policy aims that Carter 

																																																								
8 Jeffery H. Michaels, “Dysfunctional Doctrines? Eisenhower, Carter and U.S. military intervention in the Middle East,” 
Political Science Quarterly 126, (2011): 465+. 
9 Carter, State of the Union. 
10 Ibid. 
11 Ibid. 
12 Michaels, “Dysfunctional Doctrines?”. 
13 Jimmy Carter to The Vice President, The Secretary of State, and the Secretary of Defense, Memorandum, August 26, 
1977, “PD/NCS-18”, https://fas.org/irp/offdocs/pd/. 
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intended to pursue during the course of his administration, and established the basis for authorized 
covert action in Afghanistan in 1979.  

As early as March of 1979, the Carter administration considered covert action in 
Afghanistan in order to mitigate the communist coup of the previous year. However, given a lack of 
contacts inside Afghanistan, it was not until July 1979 that Carter authorized the initial program that 
provided nonlethal aid to Afghani insurgents. This aid was low-budget and provided relief supplies 
as well as communications and medical equipment. It also installed propaganda in order to 
strengthen the insurgent cause.14 Importantly, although US relations with Pakistan during this 
conflict are often traced to the Reagan administration, this early aid was also funneled through the 
Pakistani intelligence service (ISI) and initiated the numerous exchanges that occurred between the 
United States and Pakistan throughout this conflict.15 This initial aid set the stage for the entangling 
US-Pakistani relationship that flourished under the less tentative Reagan administration. 

By December 27, 1979, two days after the Soviet invasion of Afghanistan, President Carter 
authorized CIA weapons support for the mujahedin, the local Afghani rebels.16 This was in part due 
to Carter’s National Security Advisor, Zbigniew Brzezinski’s, presentation of the invasion as a 
“Soviet geopolitical strategy to expand control throughout the Persian Gulf region”.17 Because 
Brzezinski believed this conflict could be an opportunity for the US to create a Vietnam type 
situation for the USSR18, Carter willingly shifted from his more tentative policies of the early part of 
1979. Carter also chose to weight the rebel cause above any potential concerns about the mujahedin 
as Islamist militants, with a complicated entanglement of Afghan nationalism and international 
Islamism. This would only become relevant to US policy makers almost a decade later when the 
withdrawal of the Soviet Union would shift the US worldview.19  
 Carter’s immediate clandestine support for the mujahedin was driven primarily by a 
worldview framed by conflict with the Soviet Union as well as the ongoing Iranian hostage crisis. 
Further, Brzezinski, with his own focus on the Soviet Union’s influence in the Middle East, 
advocated seriously for an increase in US covert action in Afghanistan.20 It was established at a 
National Security Council (NSC) meeting one day after Carter’s authorization of weapons support 
for the mujahedin, that the US aim for involvement in the Soviet-Afghan conflict was to “make [the 
war] as costly as possible for the Soviets” and ultimately to remove the Soviet presence21, codifying 
Brzezinski’s interpretation of the crisis and its potential benefits for the United States. On the same 
day, during a Special Coordination Committee (SCC) meeting, CIA director Stansfield Turner 
questioned whether or not the Afghanistan conflict could in any way be used to aid the hostage 
situation in Iran.22 It became clear then that the Carter administration aimed to use clandestine 
action to remove Soviet influence in the region while also bleeding out Soviet resources, maintaining 

																																																								
14 Larry Hancock and Stuart Wexler, Shadow Warfare: The History of America’s Undeclared Wars (Berkley, CA: Counterpoint 
Press, 2014), 334-335. 
15  Hancock, Shadow Warfare, 335. 
16 John Prados, Safe for Democracy: The Secret Wars of the CIA (Chicago: Ivan R. Dee, 2006), 472. 
17 Hancock, Shadow Wars, 336. 
18 Ibid. 
19 Steven Coll, Ghost Wars: The Secret History of the CIA, Afghanistan, and Bin Laden, from the Soviet Invasion to September 10, 
2001 (New York: Penguin, 2004), 145. 
20 Hancock, Shadow Wars, 336. 
21 Minutes, National Security Council, "National Security Council Meeting," December 28, 1979. 
http://search.proquest.com/dnsa/docview/1679076931/9A1FCE6D99B4DFFPQ/2?accountid=10598. 
22 Draft summary, "Special Coordination Committee Meeting," December 28, 1979. 
http://search.proquest.com/dnsa/docview/1679076931/9A1FCE6D99B4DFFPQ/2?accountid=10598. 
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international support for US action, and potentially spinning the conflict in a way that provided the 
US leverage in the Iranian hostage crisis negotiations. 
 Carter’s early clandestine action relied heavily on Pakistan, with the US funneling funds, 
including actual cash, entirely through ISI.23 Although this was an extreme shift from pre-invasion 
US policy towards Pakistan, Carter was willing to set aside previous human rights concerns in order 
to focus on the larger goal of Soviet containment.24 While Carter used a relationship with Pakistan to 
provide aid to the mujahedin, he also intended to use this relationship to prevent the USSR from 
using the Afghan crisis as a precedent for later Soviet expansion.25 Because the majority of covert aid 
under Carter occurred completely through Pakistan, the ISI enjoyed complete control of the 
direction of aid, resulting in the majority of US aid going to the most fundamental of Afghani rebel 
factions.26 This trend of pursuing covert action in Afghanistan by engaging a third party would pave 
the way for the Reagan administration and would ultimately prove devastating to US relations with 
the region in the years following the conclusion of the war. 
 During the Reagan administration (1981-1989), US foreign policy retained the main tenets of 
policy under Carter. However, because Reagan pursued a more hardline policy and Secretary of 
State Alexander Haig and CIA Director William Casey enjoyed hawkish influence, covert action 
under Reagan increased to almost unprecedented levels.27 Public foreign policy under Reagan was 
outlined in his 1985 State of the Union address. This address declared the foreign policy pillars of 
the Reagan Doctrine, emphasizing national security as the first responsibility of the US government 
and its agencies. Reagan’s address continued to demonstrate adherence to past foreign policy 
objectives by reiterating the US’ dedication to the idea that “freedom is not the sole prerogative of a 
chosen few”28, but rather a universal right. This claim reflected Carter’s assertion that “the integrity 
and the independence of weaker nations must not be threatened”29, revealing continuity of US 
foreign policy goals from the early years of the Soviet-Afghan conflict. However, after this point, the 
Reagan Doctrine deviated from Carter’s policies by emphasizing the need to provide “security 
assistance” to help Third World governments defend themselves and help promote global security.30 
Further, the Reagan Doctrine initiated US support for the “freedom-fighters” that were “defy[ing] 
Soviet supported aggression” and revealed that to be necessary for successful protection of national 
and global security.31 
 The Reagan Doctrine indicated many elements of US foreign policy that were continuations 
of policy objectives of the past. However, it also marked the beginning of more public US support for 
the global rebel groups or “freedom-fighters” that were resisting the invasion of communism. While 
previous public US foreign policy had adhered more strictly to Soviet containment, the Reagan 
Doctrine shifted towards active intervention in order to “rollback” communism and Soviet influence 
in areas where it already existed.  
 The focus on rollback rather than containment became the mark of Reagan’s covert foreign 
policy agenda in Afghanistan. While Carter had not wanted to pursue extended clandestine efforts 
																																																								
23 Hancock, Shadow Wars, 335. 
24 A.Z. Hilali, US-Pakistan Relationship (Aldershot, England: Ashgate, 2005), 67. 
25 Hilali, US-Pakistan Relationship, 71. 
26 Hancock, Shadow Warfare, 339. 
27 Ibid., 338. 
28 Reagan, State of the Union. 
29 Carter, State of the Union. 
30 Reagan, State of the Union. 
31 Ibid. 
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to influence the communist rebellion in Kabul in 1978 (primarily because the State Department 
reported that “[they] had no evidence of Soviet complicity in the coup”),32 the Reagan 
administration saw the spread of communism, regardless of the clarity of its ties to the USSR, as 
unacceptable. In his State of the Union Address, Reagan focused on the need to “stand by all our 
democratic allies” in order to aid their efforts to “defy Soviet-supported aggression”.33 Though not 
overtly established as the Reagan Doctrine until a few weeks later, Reagan was indicating a new 
willingness on the part of the US to aid rebel groups actively fighting against communism and 
demonstrating a clear deviance from earlier policies of containment. An early briefing with covert 
actions chief, John McMahon, concerning clandestine action and aid to Afghanistan, saw Director 
Casey reiterating the Reagan administration’s emphasis on rollback by saying, “[Afghanistan is] one 
spot where we can checkmate [the Soviet Union] and roll them back. We’ve got to make the 
Communists feel the heat”.34 It is clear then that while US classified foreign policy under Reagan 
was rooted primarily in rollback, it was not in any way averse to a clandestine operation that merely 
quagmired the Soviets in an unwinnable conflict.35  
 The Reagan administration’s classified foreign policy towards Afghanistan was codified in 
National Security Decision Directive NSDD-166 on March 27, 1985. NSDD-166 clarified that while 
the ultimate goal of covert action in Afghanistan was “the removal of Soviet forces from 
Afghanistan and the restoration of its independent status”, the United States had five interim goals 
for the conflict, with each interim goal aimed towards making the conflict in Afghanistan as costly as 
possible for the Soviets. Further, NSDD-166 cited “improv[ing] the military effectiveness of the 
Afghan resistance”, “improv[ing] the management of flow of supplies into Afghanistan”, and 
“maintain[ing] good working relations with Pakistan” as cornerstones to ensuring the success of 
classified policy objectives in the region.36 NSDD-166 clarified Reagan’s classified foreign policy 
aims in Afghanistan and provided the legal framework for clandestine actions undertaken 
throughout his administration. 
 The Carter and Reagan Doctrines demonstrate that US public foreign policy objectives 
during the Soviet-Afghan conflict remained relatively coherent throughout the length of the conflict. 
Both administrations demonstrated renewed commitment to policies of containment. Both 
highlighted US commitment to protecting the integrity of weaker nations, particularly those 
threatened by Soviet involvement. Furthermore, both doctrines emphasized the need for public and 
Congressional support for action in the Middle East against the Soviet Union and communism. It is 
clear that both administrations acknowledged the importance of establishing a strong base of support 
on the home front in order to continue working towards foreign policy objectives. 
 However, despite the similarities between public foreign policies, Reagan’s public foreign 
policy was more hardline than that of his predecessor. Although not entirely overt, Reagan’s 
emphasis on the need to provide aid and support for global freedom fighters revealed his 
commitment to a rollback policy that was much more aggressive than Carter’s containment. This 
deviation in their public foreign policy aims caused the ensuing deviation between their clandestine 
foreign policy objectives. Covert operations under the Carter administration reflected Carter’s more 

																																																								
32 Cyrus Vance, Hard Choices: Critical Years in America’s Foreign Policy (New York: Simon & Schuster, 1983), 384. 
33 Reagan, State of the Union. 
34 Persico, Casey, 225. 
35 John Prados, Presidents’ Secret Wars: CIA and Pentagon Covert Operations Since World War II (New York: William Morrow 
and Company, 1986), 363. 
36 National Security Decision Directive 166, “U.S. Policy, Programs and Strategy in Afghanistan,” March 27, 1985. 
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tentative policy objectives. In contrast, Reagan’s hardline policies caused continued and substantial 
increases in covert aid to the mujahedin in Afghanistan, even in the early stages of his presidency.37  
 The difference between Carter’s containment and Reagan’s rollback is significant when 
examined through the lens of clandestine foreign policy objectives and actions. Although their public 
rhetoric and policy were relatively continuous in nature, nuances allowed for clandestine policies to 
be carried out very differently. Therefore, this distinction in policy caused Reagan to pursue more 
direct and aggressive actions in Afghanistan that ultimately allowed the United States to successfully 
achieve its short-term foreign policy aims in the region. 
 
 

III. CLANDESTINE FOREIGN POLICY AIMS AND COVERT ACTION UNDER CARTER AND REAGAN 
 
 Although direct clandestine action under Carter began in July of 1979, discussion concerning 
the possibility of such efforts was initiated as early as March that year, with an options paper by the 
CIA prompting Carter to consider direct aid for the Afghani mujahedin. By the end of the month, 
the State Department revealed that the Carter administration was committed to reversing Soviet and 
communist influence.38 Initial US aid was nonlethal39, with Carter using third parties to funnel aid 
through Pakistan to the Afghani insurgents. 40  

By late December, almost immediately following the Soviet invasion, Carter authorized a 
presidential finding that increased aid to Afghan rebels from nonlethal to lethal.41 In contrast to the 
document signed in July, this presidential finding authorized the harassment of Soviet forces and 
indicated that the secondary goal of covert action in Afghanistan was to increase the cost of the war 
for the Soviets while deterring further Soviet expansion. However, despite the increased aid to the 
mujahedin and the switch from nonlethal aid to weapons assistance, covert actions were still 
pursued primarily through Pakistan, with Carter emphasizing that the CIA should defer in all cases 
to the ISI. 42 Given Carter’s prior reservation concerning the CIA, it followed that he supported an 
order that insisted that the CIA refrain from pursuing unilateral action without the support of 
Pakistan.  

Despite this initial increasing weapons support for the Afghani resistance, Carter did not 
further increase direct covert action in Afghanistan during the remainder of his term. However, 
during the first half of 1980, the SCC did consider and pursue indirect, soft power policy measures, 
including embargos and a push for the media to increase its engagement with journalists who had 
been inside Afghanistan, hopefully increasing national and global awareness of the Afghan 
situation.43 Additionally, in July of 1980, a Policy Review Committee did debate the possibility of 
increasing overt assistance to Afghan resistance, although no further action was taken. 44 This 
discourse indicates that covert action in this region was on the forefront of the administration’s 
concerns and the lack of progress on the issue under Carter provides convincing evidence that the 
																																																								
37 Prados, Presidents’ Secret Wars, 360. 
38 Coll, Ghost Wars, 42-44. 
39 Hancock and Wexler, Shadow Warfare, 334-335. 
40 Coll, Ghost Wars, 46. 
41 John Prados, Safe for Democracy: The Secret Wars of the CIA (Chicago: Ivan R. Dee, 2006), 472. 
42 Coll, Ghost Wars, 58. 
43 Summary of conclusions, "Special Coordination Committee Meeting," January 24, 1980. 
http://search.proquest.com/dnsa/docview/1679076931/9A1FCE6D99B4DFFPQ/2?accountid=10598. 12/4/16. 
44 Minutes, “Policy Review Committee Meeting,” July 17, 1980. 
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CIA and other hardliners were prepared to move more aggressively against the Soviets upon the 
election of a more willing Commander in Chief.   

The Reagan administration would be the answer to the CIA hardliner’s prayers for a more 
hawkish administration. In 1981, Ronald Reagan inherited the Afghan crisis in all of its complexity. 
Contrary to common rhetoric, clandestine action under Reagan was an extension of the policies 
begun under Carter rather than an entirely new era of classified foreign policy. In March 1981, only 
a few months after his inauguration, President Reagan authorized continued covert action in 
Afghanistan, particularly through support of the mujahedin.45 Further, on December 4, 1981, 
Reagan signed an executive order “expand[ing] the definition of covert action” and giving the CIA 
almost complete control over “special activities”.46 This executive order and Reagan’s continued 
support for increased covert action in Afghanistan and globally would help “the CIA [to regenerate] 
its covert action capabilities” during the course of the Reagan administration.47  

The result of this executive order was an expansion of covert operations and capabilities that 
directly impacted Afghanistan. Over the first three years of the Reagan presidency, aid to the 
mujahedin increased by over $150 million. With this growing expense, the expanded budget allowed 
the United States to work towards achieving its classified policy goal of increasing the cost of the 
invasion for the Soviets. By the end of Reagan’s first year in office, Afghan rebels conducted five 
hundred Soviet attacks a month48 and the Soviets were being forced to fight an enduring battle of 
counterinsurgency that cost them significantly on a daily basis.49 By the end of 1984, covert efforts in 
the region had increased exponentially and had effectively locked the Soviets in a war reminiscent of 
Vietnam. The weapons aid provided to the mujahedin was just enough to allow them to utilize their 
superior knowledge of the country to hold the Soviets in a stalemate without defeating them,50 which 
allowed the US to successfully increase the cost of the war for the Soviets.  

By late 1984, Congressman Charlie Wilson had helped to again increase US funding for the 
resistance to a degree that “threatened to change the very nature of the CIA’s covert action in 
Afghanistan”.51 However, it was at this time that Director Casey established that “[the United States 
could] not restore independence to Afghanistan”. Casey determined that the United States, despite 
increasing funding and aid exponentially, could not continue to pursue the modified goal of 
increasing the invasion’s costliness for the Soviets while not actually aiming to win the war on the 
behalf of the Afghani rebels.52 Therefore, Casey pushed to review the initial 1980 CIA goals for 
covert action and catalyzed a new US surge to fund clandestine efforts that would be capable of 
actual Soviet rollback rather than simply increasing the cost of their engagement.53 Casey’s initiative 
primarily increased US involvement in the ISI training and supplies distribution, while also 
beginning the stage of involvement that encouraged actual cross-border attacks into Soviet 
territory.54  
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46 Executive Order 12333 of December 4, 1981, Strengthened management of the United States Intelligence Community. 
http://search.proquest.com/dnsa/docview/1679161252. 11/30/16. 
47 Prados, Presidents’ Secret Wars, 355. 
48 Hancock and Wexler, Shadow Warfare, 340. 
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In a May 1985 intelligence assessment, the CIA determined that “the Soviets have had little 
success in reducing the [Afghan] insurgency”55, which helped to renew fervor and support for aid to 
the mujahedin within the US intelligence community. In 1986, Afghani rebels used the first 
American-made Stinger weapons, portable air-defense systems that act as infrared tracking surface-
to-air missiles, against Soviet forces56, revealing a shift away from the plausible deniability that had 
been a hallmark of US covert action in the conflict and demonstrating further that the Reagan 
administration had no qualms about increasing its direct involvement in the resistance efforts. 

Throughout Reagan’s second term, the US continued to provide financial aid to the Afghan 
jihad, increasing funding to almost $630 million by 1987. Further, the new Islamabad station chief, 
Milton Bearden, also began at this time to pursue unilateral recruitment of Afghani agents, outside 
of the US’ relationship with Pakistan. Bearden used these non-Pakistani agents to monitor the US 
aid pipeline and evaluate levels of Pakistani corruption. It was around this time that US policy 
transitioned from acting almost entirely within the confines of the ISI to more unilateral engagement 
with the mujahedin.57 Further, the middle of 1987 saw the CIA providing support for mujahedin 
attacks into Soviet-controlled territory, indicating a push within the agency to reestablish the goal of 
driving the Soviets back, rather than merely making the invasion as costly as possible.58 The desire to 
increase pressure on the Soviets potentially stemmed from intelligence analysis from the fall of 1987 
indicating that the Soviets were beginning to tire of the costs of the engagement and were possibly 
looking to merely establish stability in Kabul and withdraw from the conflict.59 This analysis was 
reinforced in early spring of 1988, when intelligence again emphasized that Soviet withdrawal from 
Afghanistan was forthcoming.60 Each of these assessments led to the continuation of the current 
covert operations in place in Afghanistan while mitigating the need for the US to significantly adjust 
its current policies. These policies of providing funding through Pakistan while also pursuing 
unilateral engagement with Afghan agents continued through the final Soviet withdrawal in 
February of 1989. 

Aid under Reagan expanded the global pipeline of weapons and supplies that had been 
tentatively initiated under Carter in the late stages of 1979. While funneling this aid to the 
mujahedin had resulted in the 17,000 casualties, rebel control of 62 percent of Afghanistan and the 
need for the Soviets to increase their force by three or four times its initial size,61 Pakistan still 
remained the link between American supplies and the Afghan mujahedin. Although Islamabad 
station chief, Howard Hart, physically requested CIA weaponry, and monitored the effectiveness of 
the training and weaponry being provided to the mujahedin,62 Hart, and by extension the United 
States, had almost no control over the aid it provided once it passed into the hands of the ISI. 
Therefore, the majority of the weaponry and payments being supplied by the United States were 
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being channeled to the most extreme of the Islamic Afghani rebels.63 Although the United States was 
largely unconcerned by this for the majority of the conflict,64 the use of Pakistan as the third-party 
provider of weapons and aid ultimately resulted in the funding of rebels who harbored no lasting 
loyalty and conversely, significant animosity, towards the United States. 
 
 
IV. IMPACT OF COVERT ACTION ON THE SOVIET-AFGHAN WAR, US POLICY OBJECTIVES DURING 

THE CONFLICT, AND RESULTING US RELATIONS IN THE REGION 
 
 Although the use of covert action allowed the United States to achieve its short-term foreign 
policy objectives, these methods would ultimately result in a negative outcome for the United States 
in the region. This was primarily due to the extensive exploitation of a relationship with Pakistan for 
short-term success in the Soviet-Afghan conflict. Blinded by a bipolar worldview, the United States 
was either unable or unwilling to see beyond the immediate consequences of its engagement with 
Pakistan as a third-party surrogate in waging its covert war. Because it allowed Pakistan to hold an 
unprecedented position in its control of US aid to the mujahedin,65 the United States failed to 
understand the extent to which Pakistan would be able to further its own policy objectives by 
supplying only the most extremist Islamic rebel groups. The detrimental impact of this selective 
militarization of certain Islamic groups was not clear in the beginning of the conflict and, even by 
1989, despite subtle hints concerning the shifting tide of the covert war in Afghanistan, US 
intelligence agencies and policy makers failed to understand the implications of a fully weaponized 
Islamic jihad.66 Further, the United States did not understand that by using Pakistan as an important 
third party player in its foreign policy affairs, it granted Pakistan a role on a global level that it had 
not previously enjoyed. This significantly heightened the regional power of Pakistan and shifted the 
precariously balanced power structure that was keeping the Middle East in a relatively stable state.  
 In addition to providing Pakistan with a greater regional role and providing weapons to 
Islamic extremists, US clandestine action extended the conflict significantly. Though this achieved 
short-term objectives, US policy-makers and intelligence analysts failed to understand the impact 
that the prolonged conflict would have on the Afghan nation. Physical infrastructure was destroyed 
by the constant state of warfare and Afghanistan’s already tenuous social structure was upended by 
the funding of warring groups of mujahedin.67 By not understanding the intense factionalization of 
the resistance movement, the United States did not fully grasp the societal impact of providing 
weapons and funds to warring rebel groups. The US covert war in Afghanistan also had negative 
psychological effects on both the jihadists’ and the Afghan people’s view of the United States. 
Because US foreign policy objectives had been almost entirely based in Cold War rhetoric and 
ideology, upon Soviet withdrawal, the United States failed to provide a logical path towards stability 
and peace in the region. To reinforce this, the majority opinion within the CIA was that following 
the withdrawal of the Soviets, the Afghans would have to face the inevitable regional and civil wars 
on their own.68 Though pragmatic at the time, US withdrawal destroyed the chance for the United 
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States to gain loyalty for its aid during the conflict. Instead, the United States left Afghanistan in the 
midst of a political disaster that would allow the Islamic extremists, born of US funding during the 
Soviet-Afghan War and fueled by anti-Western sentiment, to consolidate power from the chaos of 
the civil and regional wars that wracked the nation after US withdrawal.69  
 As classified endeavors continued under Reagan, the United States was even better equipped 
to achieve these foreign policy objectives. Increased spending and aid allowed the United States to 
effectively pursue the rollback of the Soviet Union and prevent its further spread into the larger 
Middle East region. It was due to US support of the mujahedin that the Soviets were prevented from 
establishing a true puppet regime in Afghanistan, and they proved to be the cause of Soviet 
withdrawal almost a decade later.  
 However, as touched upon in the section above, the long-term impact of clandestine 
operations during this conflict was devastating. It created a region that understandably mistrusted 
US intentions and objectives while questioning the place for Western involvement in Middle Eastern 
affairs. The United States funded and weaponized groups that, even at the height of their 
relationship with the United States, adhered to values that fundamentally contradicted stated 
Western values. Covert action in the region failed to acknowledge that it was funding a jihadist 
movement that could easily turn its war to the West, once the more immediate Soviet enemy had 
been defeated. Furthermore, the CIA’s use of Pakistan as the third-party channel for US funding 
increased Pakistan’s global influence, forced the United States to take on Pakistan’s Afghan agenda 
as its own, and ultimately established a scenario in which a distinctly anti-Western nation gained the 
upper-hand in a relationship of convenience.70 The use of covert action in Afghanistan to pursue 
foreign policy objectives destroyed the possibility for the United States to enjoy later successful 
relationships within the region. 
 
Conclusion 
 
 Foreign policy objectives under Carter and Reagan differed in degree rather than subject. 
While Carter was more tentative and pursued containment, Reagan’s administration was hardline 
and sought to rollback Soviet influence on a global scale. Both leaders were influenced greatly by 
their cabinets and specific advisors who viewed the conflict within the context of the bipolar, Cold 
War world. However, it was Reagan’s hardline policies that expanded the CIA’s covert war in 
Afghanistan and allowed the achievement of the United States’ short-term foreign policy aims. His 
hardline policies provided the mujahedin with the means and support to push back against the 
invading forces until the Soviets determined the endeavor to be too costly and withdrew a decade 
after their initial engagement. However, these same covert operations eliminated the possibility of 
later successful US relationships within this region by creating a fertile breeding ground for the 
Western-aimed terrorism that would mar the decades that followed this conflict. The combination of 
supplying weapons to extremists and leaving Afghanistan a political disaster zone upon Soviet 
withdrawal would prove to be unmitigated by the decade of financial support that had allowed the 
Islamic extremists to establish themselves as a viable force within the Middle East. While covert 
action during this conflict allowed the United States to achieve its policy objectives, the impact on 
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long-term foreign policy was disastrous and would prove to be the birthplace of the terrorism that 
would define the decades that followed the conclusion of the Soviet-Afghan War.        
 Over the course of that decade of war, Afghanistan became a nation in name alone, with a 
poverty-stricken populace and devastated or non-existent infrastructure. The exponentially large 
amounts of capital and weaponry that spurred the Soviet conflict onward also indiscriminately, and 
perhaps uncaringly, funded the rise of radical Islamic jihad. While the combination of devastation 
and an influx of weapons and capital was potentially lethal on its own, US policy and involvement 
towards and in the region over the two decades leading up to September 11 allowed the explosive 
territory to truly realize its potential. By funding the mujahedin and forcing Soviet withdrawal, the 
US eliminated a potentially dampening force against the rise of religious radicalism that was 
spreading throughout the region. Further, US support of the mujahedin and their victory over the 
Soviet Union fueled the creation of a divine myth surrounding the Afghan defeat of the Soviets, 
indicating that the plight of the Afghans and the larger jihad were divinely supported and giving the 
Afghans and other jihadis an inflated sense of their regional power and influence.  

The fate of Afghanistan as a safe-haven for Western-oriented religious terrorism was sealed 
with the policies of the 1990’s, beginning with the US’ partial withdrawal from the state in 1989. US 
leadership during this period was both weak and non-committal towards the efforts to maintain an 
active and beneficial presence in Afghanistan and with the fall of the Soviet Union in 1992, the US 
completely disengaged from the region, leaving the nation to fall into a violent desert of tribal 
factionalism. These conditions fostered Islamic jihad and allowed it to rise unchallenged as a motive 
for global terrorism. The combination of all of these factors over the course of two decades led to a 
global environment that made 9/11 not just a terrifying possibility, but rather an inescapable reality.  
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The capacity of the media to influence public support for international law is dependent on the effects of 
situational factors and national sentiment, each of which contribute to the amount of power that 
governmental actors wield over the media, and ultimately over public opinion. This analysis will argue 
that, during times of international crisis, government leaders have an upper-hand over the media. This 
enables them to advantageously utilize the nature of the situation in conjunction with the structure of 
the media in order to construct widely accepted news narratives. These news narratives are almost 
always consistent with the administration’s certain goals, even when such intentions undermine 
international law. This paper will evaluate this contention in the context of the U.S. media’s post-crisis 
coverage of the September 11, 2001 terrorist attacks. With these attacks occurring under their rule, the 
presidential administration of George W. Bush infamously placed a great deal of importance in 
controlling the post-9/11 media, including the media’s coverage of the Iraq War, as well as of the 
administration’s counterterrorism policies in the aftermath of the terrorist attacks. 
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I. INTRODUCTION 
 
Mass Media, Government Leaders, Public Opinion, and the Framing of International Law 
 
 Scholars have long contested the degree of influence that the mass media collectively wields 
over the American public’s opinion of international law. The American public is constantly exposed 
to images and information from a vast number of sources across a multitude of technologies. Thus, 
academics have questioned the U.S. electorate’s ability to process news and manifest consistent 
opinions. Scholars note that this is an especially relevant inquiry with respect to foreign affairs, given 
the public’s unfamiliarity with international legal processes and general ignorance of complex 
foreign affairs.1 However, contemporary analysts have concluded that the public often “overcomes 
this limitation through reliance on informational shortcuts,” which are “most notably the opinions 
of trusted political elites, and primarily as reflected in the mass media.”2 The relationship between 
public opinion and the media is inextricable, as news media perform the crucial role of collecting, 
framing, and distributing information and news to the public.  
  Given the intimate nature of the relationship between the media and public opinion of 
domestic and international policies, government leaders place great value in manipulating mediated 
messages. The degree of importance that leaders place on controlling news media is grounded in two 
assumptions, which are widely held by decision-makers of all political perspectives. The first 
assumption is that “the mass media often fail to deliver the messages policy makers think they 
should convey,” and second, “that the media shape public opinion about foreign policy.”3 The 
conflicting nature of these two ideas drives government leaders to place a greater emphasis on 
controlling how the media frames international law and foreign policy. Further, the weight that 
officials place on controlling the portrayal of such is heightened during times of international crisis, 
as crises “often appear to attract public attention [to the media],” as a result of an intensified public 
desire for information about the measures being taken to ensure national security.4  

The media’s heightened dependence on authoritative sources—primarily from the high-level 
White House and executive branch officials, who are the sole sources privy to such information—
creates a skewed media environment. This is in part due to the fact that “the media are least likely to 
exert independent influence when leaders employ culturally congruent frames” due to the American 
public’s increased need for a clear, unified message during a crisis.5 Because international crises in 
particular create an underlying need for a media narrative that is consistent with the government’s 
crisis-management front, it is an increasingly arduous—if not impossible—task for the mainstream 
media to construct a news narrative that is inconsistent with that of those in positions of political 
power.6  

The nature of the relationship between the news media and government leaders during times 
of crisis poses clear issues. Political leaders are arguably more motivated to engender unified public 
support for their management policies, and thus may misrepresent international law to do so. 
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Conversely, those who ascribe to the “gatekeeping theory” of the mass media would contend that 
stark distortions of international law would at least partially be exposed by news outlets, given that 
the media largely operate as an independent entity and thus possesses the ability to frame news 
stories in the way of its choosing.7 However, the gatekeeping theory loses validity during times of 
international crisis. Academic studies have revealed that journalists are especially reluctant to 
investigate far beyond the “cues offered by highly placed U.S. sources,” and that “most independent 
story frames introduced by journalists are soon reined in by officials who strive to ‘get on top’ of an 
event-driven story, particularly in foreign policy news.”8  

 
Overview 
 

This analysis will argue that the Bush administration utilized situational factors in 
conjunction with the power of news narratives and news frames to substantiate the use of torture and 
associated practices as legitimate intelligence-gathering practices for terror-suspects. By doing so, the 
administration subverted the most basic tenets of international humanitarian and criminal laws that 
absolutely prohibit the use of torture and associated cruel or inhumane treatment. Consequently, this 
subversion of international law has had lasting negative global ramifications. 

The following section will detail how torture has been defined by the international 
community, and will detail the relevant international treaties and customary law that absolutely 
proscribe torture. The third section of this analysis will provide 1. an examination of the initial news 
narrative that made possible the essential institutionalization of torture as well as the distortions of 
international law that the narrative promoted; and 2. an examination of how the impact of news 
framing allowed these proscribed practices to prevail in the presence of counter-evidence as well as 
the distortions of international law that this news frame promoted. The latter section’s first part will 
solidify that this shift produced lasting changes in American public sentiment regarding torture and 
international law, and will discuss the negative global ramifications of the U.S. not abiding by 
international law. The final part of this analysis will propose potential solutions to minimize the 
extent of distortion caused by the Bush era’s institutionalization of interrogational torture. 

 
II. RELEVANT INTERNATIONAL LAW PROHIBITING TORTURE 

 
The United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading 

Treatment (CAT) provides the most precise and widely-cited definition of torture that exists under 
international law. The CAT defines torture as: 

 
“any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him 
or a third person information or a confession, punishing him for an act he or 
a third person has committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at 
the instigation of or with the consent or acquiescence of a public official or 
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other person acting in an official capacity. It does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions.”9 

 
Prior to the evolution of modern international law prohibiting torture that occurred in the 

second half of the 20th century, torture has a long history of proscription in the international 
community, beginning with the 1899 Hague Convention on the Laws and Customs of War on Land, 
which is still in effect today.10 Notably, the Hague Convention was the first multilateral treaty that 
set international standards for the laws of war and war crimes. Torture became classified as an 
international war crime under the Geneva Conventions and their Additional Protocols, which are 
the core of international humanitarian law regulating the conduct of armed conflict.11 In 1949, after 
World War II, two new Conventions were added, and are still in force today.12 Additionally, the 
Third Geneva Convention defines what a Prisoner of War is, and requires that they receive proper 
and humane treatment as specified by the first Convention; specifically, this convention forbids 
nations party to the Convention, such as the U.S., from using torture to extract information from 
prisoners.13 

The prohibition against torture is one of the most universally recognized human rights, 
maintaining an international customary law status as a peremptory norm, or a jus cogens norm.14 Jus 
cogens norms are customary laws that are so fundamental in the international community that “no 
derogation [from them] is possible,” and are thus regarded above any normative international 
treaties or norms.15 There exists an “intrinsic relationship between jus cogens and human rights,” as 
these peremptory norms “materialize as powerful collective beliefs” and as such, “they inherently 
possess an extraordinary force” within the international community.16 

As one of the most well-established tenets of modern international law, the prohibition of 
torture is accompanied by an extensive body of relevant customary and treaty-based law. Modern 
international human rights law developed following World War II with the creation of the United 
Nations (UN) and subsequent adoption of the Universal Declaration of Human Rights (UDHR) in 
1949 by the UN General Assembly.17 Recognized as a part of customary international law, the 
UDHR is considered a milestone human rights document in international law because it enumerates 
a set of globally recognized human rights to which all people are inherently entitled.18 In addition to 
being an active supporter of the UDHR throughout the rest of the 20th century, the U.S. essentially 
led the international effort to prohibit torture and other human rights violations under international 
law. Specifically concerning prohibition against torture, Article 5 of the UDHR contains a 
prohibition against “cruel, inhuman or degrading treatment or punishment.”19 Since the creation of 
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the UDHR, the majority of the international legal framework regarding human rights protections 
and torture prohibitions have “emerged through treaties on specific rights or sets of rights intended 
to augment the Universal Declaration and make the rights contained within it legally binding and 
subject to monitoring and accountability mechanisms as treaty law.”20 One of these cornerstone 
covenants that the U.S. promoted was the 1966 International Covenant on Civil and Political Rights 
(ICCPR). Article 7 of the ICCPR contains a similar torture prohibition as Article 5 of the UDHR.21  

Moreover, between 1948-1984, the U.S. spearheaded an international effort to eliminate the 
practice of torture by governments around the world, and was one of the major proponents of the 
UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment (CAT). CAT 
was multilaterally adopted by the UN in 1984 and came into force in 1987 following the twentieth 
state’s ratification.22 Since the CAT’s entry into force, the absolute prohibition against torture and 
other acts of cruel, inhuman, or degrading treatment or punishment have become accepted as 
international treaty law, as well as a binding jus cogens principle of customary international law.23 

Torture and associated acts of cruel, inhuman and unusual punishment are international 
crimes of the highest caliber, and are completely prohibited under the most principal international 
treaties and customary law. In considering the vast array of international instruments detailed above, 
the ban on torture is meant to be non-derogable, and thus remains as such even during public 
emergencies and times of war.24 The following section will outline how and why this tenet of 
international law was distorted to the point where it was portrayed as essentially obsolete. 

 
III. POST-9/11 NEWS NARRATIVES, NEWS FRAMES AND HOW THEY DISTORTED INTERNATIONAL 

LAW 
 

An Overview: News Narratives & Framing 
 

One of the primary factors that affects the extent to which the media can influence public 
opinion of international law is its ability to successfully perpetuate a news narrative or frame that is 
easily digestible to the public. This frame is designed to elicit a consistent, uniform public response 
that is consistent with that which is perpetuated by government leaders. Given their proven influence 
on the public’s perception of an issue, news narratives and news frames are no longer constructed by 
journalists alone.25 Rather, as was evidenced in the case of the media coverage regarding treatment 
of terrorist detainees, leaders in the 21st century clearly understand the importance of framing and 
news narratives on public opinion, and thus place considerable effort into constructing these 
frames.26 Accordingly, the Bush administration recognized how a news narrative’s influence is 
especially heightened during times of international crisis, such as 9/11, and thus employed a 
relatable frame known as the ticking bomb scenario, which was subsequently perpetuated in the 
media. The endurance of this narrative, and thus the perpetuation of the administration’s culturally-
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congruent frame beyond the immediate aftermath of 9/11, was made possible by the administration 
controlling the framing of any counter-congruent news story that emerged. The first part of the 
following section analyzes the ticking bomb scenario’s validity, its power as a one-sided news 
narrative and the distortions of international law that it promotes to the public. The latter part 
analyzes the power of news framing in the face of a counter-congruent news story, specifically the 
story of the treatment of Abu Ghraib prisoners, and how this deceptive news frame contributed to 
distorting the American public’s perception of international law. 

 
The Ticking Bomb Scenario and the Power of a News Narrative 
 

The ticking bomb scenario constructs a narrative which “posits that terrorists have planted a 
bomb in a major city” that is set to detonate “in a relatively short and finite period of time”, with its 
explosion having the potential to kill thousands of people.27 As the scenario goes, the authorities 
have one of the terrorists in custody. This terrorist has critical information that would allow 
authorities to defuse the bomb, but he or she refuses to talk—thus leaving the interrogator “with the 
unenviable choice of either allowing the bomb to explode [killing thousands of people] or obtaining 
the information through torture”.28 It seems obvious, when dealing with such a hypothetical case 
that “only those completely indifferent to grotesquely bad consequences would not [choose to 
torture.]”29 Outside of being regarded as “an effective propaganda device,” the ticking bomb scenario 
does not draw any practical, real-world parallels.30 The overarching issue is that the media’s 
construction of this scenario as an analogous narrative to the post-9/11 treatment and detention of 
terrorists conveys the image that the terrorist attacks are characteristic of this fictitious ticking bomb 
scenario. However, the actual legal and practical issues at hand are far more complex. The 
perpetuation of this narrative depends on a series of underlying claims, each of which are 
problematic insofar as they distort the actual crisis, the realities of torture, and moreover distort the 
relevant international and domestic legal issues at hand.   
 The underlying assumption of the ticking bomb scenario is that, oftentimes, the use of 
torture and associated interrogation practices to obtain intelligence from terrorists is not only 
justified, but necessary to ensure U.S. safety from future terrorist attacks. In the days following the 
9/11 attacks, this necessity claim was frequently made by various members of the Bush 
administration, and thus was omnipresent in the media. Appearing on NBC News’s Meet the Press five 
days after the attacks, when asked if the U.S. would lift its restrictions on the government’s ability to 
detain and use terror suspects to assist in intelligence-gathering, Vice President Dick Cheney framed 
the associated practices of torture, without explicitly using the word, as an acceptable, necessary 
solution to combating terrorism: 
 

One of the by-products, if you will, of this tragic set of circumstances is that 
we’ll see a very thorough sort of reassessment of how we operate and the 
kinds of people we deal with. There’s—if you’re going to deal only with sort 
of officially approved, certified good guys, you’re not going to find out what 
the bad guys are doing. You need to be able to penetrate these 
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organizations. You need to have on the payroll some very unsavory 
characters if, in fact, you’re going to be able to learn all that needs to be 
learned in order to forestall these kinds of activities. It is a mean, nasty, 
dangerous dirty business out there, and we have to operate in that arena. I’m 
convinced we can do it; we can do it successfully. But we need to make 
certain that we have not tied the hands, if you will, of our intelligence 
communities in terms of accomplishing their mission.31 
 

Vice President Cheney’s statement was indicative of the way in which the Bush 
Administration began to construct a news narrative. This narrative successfully propagated the 
“necessity claim” as a justification for policies that would increase the power of authorities to 
unlawfully detain terrorist suspects and to obtain information by using practices that were 
historically proscribed. Those same practices were indicative of the “nasty, dangerous dirty 
business” to which Vice President Cheney ascribed Al Qaeda operatives. This statement was 
characteristic not only of the majority of post-9/11 statements made by the Bush Administration, but 
also by journalists and news commentators. Statements like these ultimately saturated the news 
media with the notion that “U.S. lives and national security were at stake unless an administration 
policy was enacted straightaway.”32  

Within days of the attacks, U.S. Attorney General John Ashcroft revealed legislation plans 
for the USA PATRIOT Act, which was “aimed at giving government authorities far-reaching 
oversight powers to prevent and protect against terrorist activities,” including the ability to detain 
non-citizens and increase wiretaps, all of which the Bush administration argued was essential to 
combatting terrorism.33 Analysts attribute the swift passage of the PATRIOT Act to the Bush 
administration’s “strategic political communication,” in which “leaders craft their public language 
with the goal of creating, controlling, distributing, and using mediated messages as a political 
resource,” which manifests in overwhelming political and public “support for, and adoption of, 
government policies.”34  

The result of the passage of this domestic legislation in combination with the growing 
notoriety of necessity as an acceptable justification for obtaining intelligence through the 
internationally proscribed practice of torture was that the ticking bomb scenario emerged as the 
sequential media narrative that was constructed and developed by journalists, political 
commentators and online news sites. The ticking bomb scenario was so pervasive that academics 
and journalistic commentators alike began engaging in discussions about whether torture and 
associated practices should now be allowable under certain circumstances, with only a handful of 
analysts at the time maintaining an absolutist stance.35 One illustrative quote was made by Jonathan 
Alter, a journalist, television producer and at the time the editor of Newsweek magazine: 

 
In this autumn of anger, even a liberal can find his thoughts turning to... 
torture. OK, not cattle prods or rubber hoses, at least not here in the United 
States, but something to jump-start the stalled investigation of the greatest 
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crime in American history. Right now, four key hijacking suspects aren't 
talking at all.36 
 

 What is most concerning about the necessity justification is considering such validation for 
torture in conjunction with the multitude of voices in the mainstream media that began condoning 
torture under this fictitious narrative. However, it was the underlying notion of the ticking bomb 
scenario that made it such a pervasive and powerful determinant of public opinion. This subliminal 
notion was not that torture was necessarily acceptable, rather, that in situations of dire crisis, such 
unconventional counterterrorism practices are acceptable and necessary to ensuring the nation’s 
safety and stability. Vice President Cheney’s statement was laden with this idea, as he did not 
explicitly condone torture yet made it clear that, when extracting intelligence from people as 
abhorrent as the Al Qaeda detainees, it was necessary to go beyond the traditional bounds to 
succeed. Thus, the combined perpetuation of the ticking bomb scenario by the Bush administration 
and the news media shaped public opinion in the sense that the necessity element of this narrative 
provided a clear justification for employing any counterterrorism practices that, though were on the 
“dark side of the spectrum,” were necessary and acceptable when dealing with Al Qaeda terrorist 
detainees. 
 
Misconceptions and Distortions of the Ticking Bomb Scenario 
 
 The perpetuation of this hypothetical notion that torture is a necessary tactic that may be 
employed during an immediate, dire situation is not only imprudent in the actual post-9/11 
intelligence-gathering context, but perpetuates a blunt distortion of international law that torture is 
an acceptable practice to use against terrorist suspects. For one, the ticking bomb scenario is a 
misguided narrative since the hypothetical ignores the reality of the bureaucracy of U.S. intelligence 
and interrogation.37 Bearing this in mind, the entire structure of the ticking bomb scenario as a 
justification for torture begins to unravel, for it is not a question of whether “you or I would 
[personally] torture the [ticking bomb scenario] nuclear terrorist,” but it is instead a question of 
whether “we can design rules for agents in complex organizations [such as intelligence communities] 
that would in fact limit torture to situations like this hypothetical, where we might agree as a 
political community that torture would be warranted.”38 A decision to allow torture in certain 
situations is not a personal moral choice that has immediate consequences for one actor. It is a 
policy option that must pass through a series of U.S. political bodies before unleashing into actual 
practice by those agents who perform the practices as an order from a higher authority, and not as an 
immediate moral choice.39 The complex, bureaucratic nature of institutionalizing such intelligence 
practices was undoubtedly obscured and misrepresented to the American public by the perpetuation 
of this one-sided news narrative.  

Moreover, the implications of accepting this ticking bomb scenario as an acceptable 
justification for the treatment of terrorist detainees not only bluntly ignores the vast body of 
international treaties and customary law, but also renders obsolete the Third Geneva Convention, 
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specifically Common Article 3 regarding the treatment of prisoners of war, obsolete. Notably, 
Common Article 3 of the Geneva Convention requires that detainees “shall in all circumstances be 
treated humanely,” prohibits “[o]utrages upon personal dignity, in particular humiliating and 
degrading treatment" and "cruel treatment and torture.”40 Even the initial entertainment and 
perpetuation of the ticking bomb scenario, without even explicitly referencing Common Article 3 or 
the Geneva Conventions, implies that any terrorist-suspect detainee is automatically stripped of their 
international right against cruel, inhumane punishments. Beyond initial implications, within six 
months of the implementation of the Bush administration’s interrogation program, the 
administration perpetuated the false notion that the U.S. would remain committed to the principles 
of the Geneva Convention. However, the protections of the Convention, specifically Common 
Article, 3 did not apply to terrorist suspect detainees: 

 
The President has maintained the United States' commitment to the 
principles of the Geneva Convention, while recognizing that the Convention 
simply does not cover every situation in which people may be captured or 
detained by military forces, as we see in Afghanistan today.41  
 

What is most striking about this blatant bypass of international law is not just its distortion, 
but the fact that the media failed to question or even expound upon this distortion until years later 
when disturbing photos of prisoner abuse in Abu Ghraib took over the media cycle. However, the 
media’s initial coverage of post-9/11 counterterrorism efforts was congruent with the will of the 
Bush administration. After all, even amidst journalistic questions of how terrorist detainees were 
being treated, the resulting media coverage of the administration’s actual grotesque use of torture, 
and the international illegality of such, was slim-to-none.42 Though one or two editorials argued 
against the administration’s assertion that the Geneva Conventions did not apply to terrorist 
detainees, almost no reporters filed Freedom of Information Act requests about the detainee system, 
or even questioned the administration’s problematic declaration that the Geneva Conventions 
suddenly did not apply to detainees.43 Further, the perpetuation and general acceptance of the 
administration’s proclamation that the Geneva Conventions did not apply to the detainees was not 
only a result of the administration’s tactful legal maneuvering, but was made possible by the 
intricacies of international law principles as being obscure, unclear, and largely unknown to the 
American public—and thus, not an enthralling or sufficient news story. It was the general public’s 
ignorance of international law compounded with the post-9/11 national sentiment of terrorism fear 
and associated ticking bomb justifications that substantiated the administration’s blunt bypass of 
international law, and thus paved way for the spread of these distorted standards in the media.  

This lack of media traction can be viewed as a direct reflection of the national sentiment at 
the time. This sentiment had been undeniably shaped by the ticking bomb news narrative, in the 
sense that the narrative successfully generated support for the administration’s counterterrorism 
policies. Furthermore, one of the notable byproducts of the September 11 terrorist attacks was a 
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surge in President Bush’s approval ratings, which reached an astronomical 86 percent by late 
September and stayed above 75 percent well into 2002.44 In addition, there was also a statistical 
surge in the public’s expressed willingness to support the administration’s counterterrorism 
policies.45 In the direct aftermath of 9/11, a national survey found that 88 percent of Americans 
thought the administration was doing very well in reducing the threat of terrorism, with this 
percentage leveling to 76 percent in 2002.46 These incredibly high levels of public support for the 
Bush administration’s counterterrorism policies were not only influenced by the media’s initial 
coverage of the actual counterterrorism intelligence-gathering mechanisms that were being 
employed, but also influenced the media’s coverage of such.  

As noted in the earlier sections of this report, during times of international crisis, such as 
9/11, “the media are least likely to exert independent influence when leaders employ culturally 
congruent frames.”47 This is largely the result of the American public’s increased desire for a unified 
message as well as the media’s need to maintain a strong relationship with executive leaders, as 
these officials are the media’s primary authoritative sources of information.48 The dissemination of 
this culturally-congruent frame, which aligned with the ticking bomb narrative, is arguably a chief 
reason that the Bush administration’s blunt distortions of Common Article 3 of the Geneva 
Conventions were largely ignored by the media and thus by the general public during this period. 
Consequently, public opinion of the administration’s treatment of terrorist detainees and associated 
intelligence-gathering practices was not only shaped by the news narrative employed by the 
administration and the perpetuated by the media, but also contributed to the endurance of this 
narrative. 

 
Abu Ghraib and the Power of Framing 
 
 It was not until the disturbing images from the detention center at Abu Ghraib surfaced that 
reports of prisoner abuse were elevated to a national news story. The disturbing images, which were 
published by CBS News in April of 2004, depicted U.S. soldiers physically, sexually, and 
emotionally torturing prisoners at the Abu Ghraib prison. Among these disturbing photos were 
images of U.S. soldiers “taunting naked Iraqi prisoners who are forced to assume humiliating 
poses,” as well as photos of a cluster of naked, tied up prisoners, piled up in a pyramid comprised of 
human bodies.49 Arguably the most famous of the images depicts a hooded Iraqi captive standing 
precariously on a wooden box that is hooked up to electrocution wires, who was told that “he would 
be electrocuted if he fell off the box.” 50 

The photos did generate an initial media reaction upon their initial release, with some 
commenting that these photos signified a shift in U.S. foreign policy towards the institutionalization 
of deliberate torture of terror suspects.51 However, the way in which the media collectively framed 
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the story led to another stark distortion of international law principles that was congruent with the 
Bush administration’s intent. In the immediate aftermath of the release of the photos, the Bush 
administration and other Republican Party leaders immediately labeled the events at Abu Ghraib as 
isolated incidents of “mistreatment” and “abuse” at the hands of a few low-level soldiers, and thus 
were not characteristic of the U.S.’s actual treatment of the vast majority of detainees.52 Ultimately, 
this was another effort by the Bush Administration to control the media’s framing of the event and 
of the actual legal issues at hand, in order to control public opinion regarding their administration’s 
counterterrorism policies. 

Analysis conducted by Lance Bennett, et al. examined the framing of Abu Ghraib news 
stories in The Washington Post and in televised reports on CBS Evening News, two of the most popular 
news information mediums of the time, drawing conclusions about the general media’s framing of 
the story. The analysis found that, of the 242 news stories released by The Washington Post in the six 
months following the release of the photos, only three percent of those stories labeled the photos as 
“torture”, while 81 percent labeled it “abuse,” 12 percent labeled it “scandal” and three percent 
labeled it “mistreatment.”53 A particularly interesting finding from the study was that the label of 
torture “appeared most prominently in the two weeks after the story broke,” and faded remarkably 
quickly “as event-driven reportage on the photos was displaced by managed governmental activities 
such as investigations, reports, and hearings.”54  The limited early presence of the word torture as a 
primary frame and the collective terminology replacement reinforces the conclusion that event-
driven news frames, especially during international crises such as the torture at Abu Ghraib, are 
utterly constrained by mainstream news organizations’ deference to political power.55 56 The fact that 
the mainstream media “allowed the administration’s ‘isolated abuse’ frame to dominate the news 
and declined to offer the public a coherent alternative frame” is indicative of the amount of control 
that government leaders wield over the press during times of international crisis.57 After all, during 
international crises, the media are least likely to drive news frames that are independent from those 
“culturally congruent frames” employed by officials.58 

 
Misrepresentations and Distortions in the Framing of Abu Ghraib 
 
 The media’s framing of the Abu Ghraib story is not only concerning because it distorts the 
reality of the event in deference to political power, but also because it constructs a definition of 
torture in the public’s mind, making it far narrower than the definition of the acts of torture that have 
been widely proscribed by the international community. The term torture itself is harsh and 
contradicts long-standing American values and morals. Thus, in order to begin to normalize 
practices that would be considered torture under conventional international law, the administration 
had to not only redefine which acts would be considered torture, but had to refer to the practices 
employed by euphemisms such as “alternative procedures.”59 60 By characterizing the treatment of 
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the prisoners of Abu Ghraib—which included but were not limited to acts of beating, electrocution, 
vile living conditions, sodomy and coercion—as “abuses” and “mistreatments,” the conventional 
definition of what constitutes torture was narrowed in the American public’s mind, distorting the 
meaning of torture as defined by international law.61 While this assertion may seem like an overly-
cynical characterization of the Bush administration’s motives, it is clear the administration had 
made re-defining torture a priority from the beginning of their counterterrorism efforts. This is 
evidenced in the revised definition of torture is present in a Memorandum from Assistant Attorney 
General Jay S. Bybee, which is referred to commonly as the Bybee Memo. The Bybee Memo only 
became public after the abuses of the detainees in American custody at the Abu Ghraib prison were 
revealed to the public in 2004,62 about two years after the Bush Administration began using torture; 
the revised definition of torture present in the memo is reproduced below: 
 

[W]e conclude that torture . . . covers only extreme acts. Severe pain is 
generally of the kind difficult for the victim to endure. Where the pain is 
physical, it must be of an intensity akin to that which accompanies serious 
physical injury such as death or organ failure. Severe mental pain requires 
suffering not just at the moment of infliction but it also requires lasting 
psychological harm . . . . Because the acts inflicting torture are extreme, 
there is [a] significant range of acts that though they might constitute cruel, 
inhuman, or degrading treatment or punishment fail to rise to the level of 
torture.63 
 

 By defining torture so narrowly, essentially to only include practices that would constitute 
death or near-death, the memo essentially gave legality to all other “torture lite” or “enhanced 
interrogation practices” which fall under the conventional torture category as defined by 
international law.64 This includes the practices of waterboarding, beating, prolonged solitary 
confinement and shackling in painful positions for hours, among other torturous and coercive 
interrogation methods.65 In stark contrast, the definition of torture in international law to which the 
U.S. is bound, as it is codified in the CAT, defines torture as:  
 

“any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him 
or a third person information or a confession, punishing him for an act he or 
a third person has committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at 
the instigation of or with the consent or acquiescence of a public official or 
other person acting in an official capacity. It does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions.” 66 
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 Clearly, the two definitions cover very different acts, with the definition present in the Bybee 
Memo covering far less than the definition that is present in the CAT. It is worth noting that the 
surfacing of graphic video footage from Abu Ghraib led the Bush Administration to revise elements 
of the memo and to openly profess its opposition to torture.67 While the revised memo and 
subsequent statements made by the Bush Administration expressed that torture is indeed contrary to 
international law and American values, the administration also kept the actual interrogation 
practices that would continuously be employed by the government notably vague. This allowed 
them to continue to utilize certain methods, such as waterboarding, that would conventionally be 
considered torture while deflecting any opposition under the premise that it was impossible to list in 
advance all of the interrogation techniques that would rise to the level of torture.68 Further, the 
tactful public denunciation of torture by Bush in the aftermath of Abu Ghraib was a key step in the 
media push to continue normalizing the administration’s enhanced interrogation practices in the 
American peoples’ minds, while still conveying the notion that torture was unacceptable. President 
Bush continuously and publicly defended the Central Intelligence Agency’s use of interrogation 
practices against detainees as “an alternative set of procedures” for interrogating the high-value Al 
Qaeda detainees in the familiar terms of the ticking bomb scenario.69 Reiterating the position that the 
U.S. remained “committed” to prohibition of torture, President Bush argued that the methods 
employed by the C.I.A., while tough, were “safe, and lawful, and necessary.”70   

It was not until after the Bush-era that the Senate Intelligence Committee released its report 
on the C.I.A.’s detention and interrogation program to the public. Among the reports’ notable 
disclosures were that at least 26 detainees “were wrongfully held,” those who violated agency policy 
were “rarely held accountable,” and internationally proscribed practices including waterboarding 
and “rectal feeding” were repeatedly utilized.71 Moreover, the report found that these harsh 
techniques produced “psychological and behavioral issues, including hallucinations, paranoia, 
insomnia, and attempts at self-harm and self-mutilation.”72 Thus, contrary to the subversive message 
propagated by the Bush Administration, the report made clear that the practices employed were 
neither safe, or lawful, or necessary, or effective—and moreover, constituted torture under its 
international definition.   

 
IV. THE BUSH-ERA TORTURE REGIME: GLOBAL CONSEQUENCES & HOW TO RESTORE AMERICA 

 
The Global Ramifications: Public Opinion & International Status 
 
 Ultimately, the institutionalization of torture during the Bush-era and related distortions of 
international law that characterized several years of the post-9/11 news media are negatively 
consequential in several respects. First, these misrepresentations of torture and international law 
standards have led to a normalization of torture in the U.S., in the sense that Americans not only 
have now come to terms with the fact that their government engages or has engaged in torture, but 
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more Americans now find torture to be an acceptable intelligence-gathering practice. Currently, 53 
percent of Americans say that the use of torture against suspected terrorists to gain important 
information can be often (19 percent) or sometimes (34 percent) justified.73 This percentage of 
Americans who at least sometimes accept the use of torture has steadily increased since 2004, when 
only 43 percent of Americans saw it as an acceptable intelligence-gathering practice for suspected 
terrorists.74 Furthermore, support for a government investigation into “the use of harsh interrogation 
techniques of terrorism suspects” in 2009 after the Bush-era was only at 51 percent; this percentage is 
strikingly low, compared to the proportion of Americans favoring investigations into oil company 
profits (82 percent) and the government's response to Hurricane Katrina (70 percent).75 Taken 
together, these statistics represent a slow shift towards “a normalization of interrogational torture 
from 2001 to 2008,” as well as a willingness of most Americans to continue to allow harsh 
interrogation techniques to be employed against terror suspects.76 Though one could attribute this 
growing acceptability of torture to worsened U.S.-Middle Eastern relations or growing fears of 
Islamic extremism, such fears are not statistically higher today than they were in the aftermath of 
9/11.77  

The public’s changing sentiment regarding the acceptability of interrogational torture can be 
attributed to the Bush administration’s successful and continued dissemination of a pro-torture news 
frame in the media. This narrative has been reinforced as a partisan issue in America, which has 
only given it greater presence and validity, with a substantial majority of Republicans (71 percent) 
saying that torture can be at least sometimes justified, compared with 51 percent of independents 
and 45 percent of Democrats.78 Furthermore, President Donald Trump has repeatedly reinforced a 
stance on torture that is similar to the rationale that was articulated by Bush Administration officials 
in the aftermath of 9/11. President Trump has indicated that his respect for international law “might 
only go so far,” and that, as president he would work to “legalize waterboarding” so the U.S. is 
“fighting on ISIS’s level”: 

 
It’s very interesting what’s happens with the Geneva Convention. 
Everybody believes in the Geneva Convention until they start losing and 
then they say oh, let’s take out the bomb. OK. When they start losing. We 
have to play with a tougher set of rules. We have laws. We don’t allow 
water boarding. Think of this ISIS is—these are smart people. These are 
people that know the internet better than we do and we’re the ones that, you 
know, came up with it. ISIS is sitting around. They just chopped off 20 
heads of Christians and others. They just drowned 40 people. And they are 
sitting around watching us arguing about waterboarding. 79  
 

 This statement characterizes two concerning sentiments which exist in the U.S. today. The 
first sentiment, as noted above, is the growing acceptance or torture and associated practices, such as 
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waterboarding, as acceptable intelligence-gathering practices that are necessary to combat terrorism, 
which is the exact justification embedded in the ticking bomb news narrative. Thus, not only did the 
propagation of the ticking bomb narrative in the media begin to alter the public sentiment at the 
time, but it clearly had a lasting impact on the American public insofar as it created a justification for 
internationally proscribed practices by promoting the notion that these practices are necessary to 
combatting terrorism. The second sentiment is arguably more consequential, however, because it has 
direct negative impacts on U.S.’s international relations and world standing. There is a continued 
perpetuation of the notion that the Geneva Conventions and other international laws prohibiting 
torture are somehow obsolete principles. Under this sentiment, the notion that they do not have to 
be followed is characteristic of an underlying American public sentiment that the U.S. is able to 
institutionalize the practice of torture if it wishes to because of America’s long-standing 
exceptionalism, which somehow serves as a justification for bypassing international law. The U.S.’s 
hypocrisy has been noticed in the international human rights community, which arguably could 
affect its international standing in future generations and has the potential to severely damage 
America’s relationship with its allies for generations to come.80  

The U.S.’s effective disregard for international law and thus violation of the most basic 
international humanitarian law tenets has already worsened its relations with the international 
community as a whole. These worsened relations are exemplified in the UN Human Rights 
Committee’s 2014 Report, which condemns the U.S. for 25 separate human rights violations, and 
expressed concerned with “the limited number of investigations, prosecutions and convictions of 
members of the Armed Forces and other agents of the US government, including private 
contractors” for “unlawful killings in its international operations” and “torture” in “C.I.A. black 
sites” during the Bush years.81 The report condemns the Obama Administration’s incomplete closing 
of the Guantanamo Bay prison, which has essentially become an international symbol of the U.S.’s 
human rights violations. Furthermore, the report finds fault with the fact that many details of the 
C.I.A.’s torture program “remain secret, thereby creating barriers to accountability and redress for 
victims,” and recommends that the U.S. “enact legislation to explicitly prohibit torture…wherever 
committed and ensure that the law provides for penalties commensurate with the gravity of such 
acts,” and moreover “should ensure the availability of compensation to victims of torture.”82 The 
UN’s report holistically calls for the U.S. to implement the recommendations of the report to ensure 
that such human rights violations are not repeated, and calls on the U.S. to develop accountability 
mechanisms, as well as compensation mechanisms for its human rights violations.83 The 
Committee’s lack of enforcement power is problematic, however, because it does not impose 
anything more than a recommendation on the U.S., and thus could be overlooked. The significance 
of the UN Report is that it elevates the U.S.’s eight years of questionable counterterrorism policies 
into the realm of international human rights law, and identifies the U.S. as a violator of the most 
basic human rights—including the rights to be free from torture, unjust imprisonment and indefinite 
detention. 
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Restoring America’s International Status and Democratic Values: Looking Forward 
 
 Torture is an international crime under the Geneva Conventions, the CAT, and its 
proscription is a jus cogens norm, and so is absolute in nature. Academics and those within the 
human rights community argue that torture’s “institutionalized practice undermines the integrity of 
the American legal process and system of law,” and “its depravity undermines [the U.S.’s] moral 
leadership in the world,” both of which will have a lasting negative impact on the U.S.’s 
international standing and future relations.84 Aside from being ineffective at producing results, the 
U.S.’s torture regime is arguably one of the most reprehensible large-scale violations of human rights 
that has occurred since World War II.85 It is necessary that the U.S. begin restoring its position as an 
international humanitarian leader. Upon taking office in 2009, President Barack Obama called for 
an end to the torture regime in the U.S: 
 

Where force is necessary, we have a moral and strategic interest in binding 
ourselves to certain rules of conduct.  And even as we confront a vicious 
adversary that abides by no rules, I believe the United States of America 
must remain a standard bearer in the conduct of war.  That is what makes us 
different from those whom we fight.  That is a source of our strength.  That 
is why I prohibited torture.  That is why I ordered the prison at 
Guantanamo Bay closed.  And that is why I have reaffirmed America's 
commitment to abide by the Geneva Conventions.  We lose ourselves when 
we compromise the very ideals that we fight to defend.  (Applause.)  And we 
honor -- we honor those ideals by upholding them not when it's easy, but 
when it is hard.86 
 

These statements have helped begin to rebuild America’s damaged image internationally. 
However, the Obama administration did not fully end the torture regime in the U.S.  Specifically, 
did not fully close the prisons at Guantanamo, and put an end to proscribed practices, such as 
indefinite detention. Furthermore, those in the Bush administration who were directly involved in 
subverting international law to institutionalize torture have essentially been pardoned by the Obama 
administration—and realistically, will never be held legally accountable given the political 
ramifications of prosecuting an entire administration for such acts.87 In order for the U.S. to truly 
move on from this reprehensible period of human rights violations, it is necessary that the Obama 
administration’s initial work to end this torture regime be fulfilled by his successor. Furthermore, the 
U.S. should make efforts to follow the UN Human Rights Committee’s recommendation to allow 
mechanisms that ensure the availability of compensation for torture victims. Though this does not 
erase the past, it would be a needed display of leadership and commitment to international 
humanitarian law that would help restore the U.S.’s status as a leader in the international 
community. The public’s perception of the acceptability of interrogational torture, however, will be 
much more difficult to alter, and will likely take years.  
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It is concerning that President Trump has not expressed a commitment to international law 
and opposition to the use of torture, and in fact has effectively condoned the types of procedures 
utilized by the Bush administration in the aftermath of 9/11. Contrary to contemporary political 
rhetoric, it is necessary that the use of interrogational torture is no longer boiled down by 
government leaders to a partisan-issue or a political statement made with the intent of expressing 
strength, but is spoken of only as an abhorrent violation of human rights and international law. 
Furthermore, given the Trump Administration’s complicated, arguably strained relationship with 
the independent news media as a whole, the relationship between the press and the executive branch 
is currently in a process of vast, uncharted redefinition. Though it is too early to say how exactly this 
relationship will work for the next four years, it is essential that this period of redefinition is 
characterized by independent news media outlets collectively working to hold the Trump 
administration accountable to itself and to international law, regardless of partisan circumstances. 
Most of all, it is vital that the Trump administration and the media work together to convey to the 
American public that this period of institutionalized interrogational torture is a dark era in the 
nation’s history, and to employ all necessary mechanisms to ensure that such history does not repeat 
itself. 
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Dick Heller is no stranger to firearms. After all, as a District of Columbia special policeman, 
he is required to be trained in their use. However, the District decided that a man trained in public 
defense could not be trusted to keep an operable firearm in the privacy of his own home. Heller was 
denied a handgun license under the District’s Firearms Control Regulations Act of 1975, which 
prohibited the ownership of unregistered firearms, banned handgun registration (except with a one-
year license from the District’s chief of police), and obliged citizens to keep firearms in the home 
unloaded and either disassembled or trigger-locked.1 Upon denial, Heller challenged the law’s 
effective ban on handgun ownership, its licensing system, and its mandate that firearms in the home 
be inoperable.2 The District Court ruled against Heller, but the D.C. Circuit Court of Appeals 
reversed in a decision that was affirmed by the Supreme Court.3 Justice Antonin Scalia, writing for a 
5-4 majority, found the District’s law invalid insofar as it infringed upon the individual right to bear 
commonly used arms for personal self-defense. The handgun ban and inoperability requirement 
were both ruled unconstitutional, and the District was ordered to issue Heller a license.4 While 
District of Columbia v. Heller serves as an excellent defense of Americans’ right to bear arms, the 
Supreme Court’s decision has been resisted at the state and federal levels and its own legal 
limitations have continued to disarm some groups. 
 Scalia found the District’s law violated the Second Amendment, which he argued safeguards 
an individual and nonmilitary right to handgun ownership.5 Scalia found that the amendment’s 
prefatory clause, referencing the necessity of a militia, declares the purpose for the amendment’s 
operative, or enacting, clause, which references the right to bear arms.6 He argues that the creation of 
a militia is the amendment’s purpose, but this purpose has no legal force in and of itself. The 
operative clause, protecting the right to bear arms from government infringement, is unrestricted by 
its prefatory purpose.7 Scalia therefore saves his most critical analysis for the operative clause and 
implements only a cursory examination of the prefatory clause to ensure that the clauses establish 
and enact the same purpose.8  
 Scalia argues that the operative clause protects an individual right to gun ownership. The 
Second Amendment references a “right of the people” and thus may be construed as protecting only 
group actions, but Scalia cites the First, Fourth, and Ninth Amendments as using the same language 
to protect individual rights.9 Furthermore, the use of the term “people” in the Constitution always 
refers to the whole American people, not to a military subset.110 The militia is not to be understood as 
a military unit but as the collective of every individual person capable of defending the United 
States.11 Moreover, using evidence from contemporary dictionaries,12 commentaries from William 
Blackstone,13 and state constitutional provisions,14 Scalia establishes that both the rights to “keep” 
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and “bear” arms had explicitly non-military and individual meanings at the time of the Second 
Amendment’s enactment. Scalia argues that a group interpretation of the Second Amendment right 
would allow government to disarm all of those not in the militia, rendering the militia similar to a 
standing army.15 At the end of his opinion, Scalia evaluates the District’s law and finds it 
unconstitutional, as it effectively prohibits self-defense in the home and bans the ownership of a 
popular self-defense weapon, the handgun. Scalia claims the law would fail under any standard of 
judicial scrutiny, including strict scrutiny.16 He objects to the comparison of the District’s law to 
similar laws passed in Philadelphia, New York City, and Boston, claiming that the latter three all 
contained implicit exceptions in the case of self-defense and levied penalties not nearly as serious as 
those levied by the District’s law.17 Scalia provides a standard for the adjudication of Second 
Amendment cases, foreclosing bans on popular types of guns, such as handguns.18 However, Scalia 
restrains himself from broadly overturning traditional firearms restrictions for some groups. The 
Second Amendment right still does not apply to the mentally ill, felons and other traditionally 
disarmed persons.19 
 Justice John Paul Stevens dissented from Scalia’s interpretation of the Second Amendment 
right as individual and denied that a right to self-defense was protected in the Constitution. Stevens 
argues that the Second Amendment only explicitly protects military use of firearms.20 He justifies his 
interpretation with United States v. Miller, in which the Court upheld the conviction of two men 
smuggling a sawed-off shotgun across state lines, arguing it showed the restriction of non-military 
use of firearms.21 Scalia argues that Stevens interpreted this case incorrectly, as the Court had ruled 
against the defendants on the basis of the weapon’s uncommon nature and not of the defendants’ 
civilian status.22 Stevens also points to the lack of explicit mention of individual activities, such as 
hunting or self-defense, in the text of the Second Amendment.23 He argues that the Second 
Amendment protects a longstanding right to state militia service.24 Stevens supports this 
interpretation with the contention that the “right to keep and bear arms” is historically military in 
meaning.25 Stevens also criticizes Scalia’s denial of the Second Amendment right to felons and the 
mentally ill. He claims that this denial restricts the right to a subset of the citizenry, the very outcome 
that Scalia wished to avoid with his majority opinion. Stevens notes that this restriction is unique to 
the Second Amendment; the First and Fourth are not similarly limited.26 This criticism reveals a gap 
between the jurisprudences of Scalia and Stevens. Scalia upheld these restrictions due to their 
longstanding nature,27 not delving into analysis of their merits. While Scalia declined to review an 
issue that was not a part of the case at hand, Justice Stephen Breyer believed the Court should have 
resolved this apparent contradiction in the ruling’s logic, either through a more intensive analysis of 
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Second Amendment restrictions (such as those on the mentally ill and felons) or an overturning of 
the restrictions.  
 In his dissent, Breyer adds that even if self-defense interests are protected by the Second 
Amendment, they were not of primary concern to the Framers and therefore are subject to 
competing government interests. He claims that the act of storing operable weapons in the home 
receives no Second Amendment protection, even if self-defense generally is protected.28 Breyer 
argues that restrictions on weapons’ operability in the home are not new, pointing to a 1778 Boston 
law that imposed a fine for storing weapons with gunpowder inside of them.29 He implies that if 
burdens on self-defense are constitutionally permissible,30 the self-defense right is not central to the 
Second Amendment. Breyer thus proposes a less critical judicial standard for laws regulating gun 
ownership, one in which the self-defense right is balanced against the interest of the government in 
protecting life.31 Given handguns’ role in criminal acts and accidental deaths,32 Breyer claims the 
only way to serve the government interest in preventing violence would be through an outright 
ban.33 Breyer concludes that the Court must defer to the District’s judgment in absence of proof that 
its law is ineffective.34 He thus makes the assumption that constitutional rights that are not of a 
“primary” or fundamental nature are subject to override by competing government interests. 
 Despite Stevens’ claims, the Second Amendment is not difficult to decipher; in fact, its 
language cannot be more plain. This fact will be demonstrated through linguistic analysis of the 
amendment’s content. One author consulted two experts in the English language to ascertain the 
meaning of the Second Amendment right.35 The first confirmed that the Second Amendment right is 
entirely unrelated to militia service.36 The second added that the Second Amendment confers an 
individual and preexisting right, that the creation of a militia was the original purpose of the 
amendment and thus does not limit the right conferred by the amendment, and furthermore that the 
meaning of the amendment could not have changed since its adoption.37 The experts reached 
precisely the same conclusions about the amendment’s linguistic character as Scalia himself. This 
fact is crucial, as much of the difference in opinion between the Court’s majority and minority lies in 
grammatical or linguistic concerns. Stevens, for instance, asserts that “to keep and bear arms” is a 
unitary phrase different from “to keep and to bear arms,”38 but his analysis is wholly unconvincing. 
Stevens’ interpretation tends to analyze the Second Amendment’s literal meaning rather than its 
intent.39 He places every part of the Second Amendment under a microscope, missing the 
amendment’s clear historical and philosophical foundations while overanalyzing clauses and 
punctuation. Indeed, the very idea that the Second Amendment is linguistically ambiguous is false. 
The prefatory-operative structure of the Amendment was similar to many contemporary state 
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constitutional provisions; operative clauses were always seen as conferring individual rights 
unrestricted by prefatory clauses in these provisions.40 For just one of many examples, see an excerpt 
from Rhode Island’s 1842 constitution: “The liberty of the press being essential to the security of 
freedom in a state, any person may publish his sentiments on any subject, being responsible for the 
abuse of that liberty[.]"41 This provision’s operative clause states that “any person,” not simply a 
member of the “press,” “may publish his sentiments on any subject.” Just as the right of opinion is 
not limited to “the press” in this provision, so the right to bear arms is not limited to the “militia” in 
the Second Amendment.   
 The right to bear arms is steeped in the natural right to self-defense, even if the Second 
Amendment does not explicitly say so. Natural law is comprised of universal principles and rules of 
human conduct as determined by human nature and reason.42 According to Thomas Aquinas, the 
human desire for self-preservation forms the basis for the natural law itself. Human society would 
cease to be without the drive to self-preservation.43 Occasionally, humans must take drastic actions 
to preserve their lives; these actions are known as self-defense. In natural law theory, self-defense is 
governed by the standards of necessity (an immediate threat to life must exist) and proportionality 
(the self-defense action cannot be of a greater scale than what is needed to eliminate the threat).44 As 
Stevens himself notes, criminals often commit crimes with guns.45 To protect District residents’ right 
to necessary and proportional self-defense, they must be permitted to carry the same sort of weapon 
as their potential attackers would be likely to carry. Therefore, the natural right to self-defense 
protects the right to bear arms, particularly commonly used arms such as handguns. The District’s 
requirement that firearms be inoperable within the home denies its citizens the right to self-defense 
in the case of an imminent threat and thus violates one of the key principles of natural law. The right 
of self-defense, as a part of natural law, existed before the foundation of any state and cannot be 
altered by any government.46 Thus, Stevens’ claim that the Second Amendment does not explicitly 
confer the self-defense right is irrelevant; the right to self-defense does not require codification, as, 
per natural law, every person is born with it. However, there is no indication that the Framers 
wished to limit the right to self-defense. Thinkers who influenced the Founding Fathers, such as 
Hobbes, Locke,47and Blackstone,48recognized a natural right to self-defense. Perhaps the right to self-
defense was not codified because the existence of such a right would have been obvious to the 
Framers.49 
 While the Second Amendment does not specifically reference self-defense, it clearly protects 
an individual right to firearm ownership. Faced with a mountain of evidence for this fact, Stevens 
attempts to qualify his group interpretation, claiming that the Second Amendment confers a 
dominantly collective right that individuals can exercise.49 He asserts that individuals may exercise 
their right to bear arms on the condition of militia service, establishing a “conditional model” of 
Second Amendment jurisprudence in his argument. Even scholars are lost as to what this 
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contradictory assertion means.50 No right can be truly “individual” if it mandates group 
participation. Rights are specially protected areas of conduct upon which the government can only 
intrude under compelling circumstances; granting the government power to place a blanket 
condition upon the Second Amendment would render the “right” to bear arms more of a privilege 
extended to a select few. Additionally, Stevens’ focus on group participation demonstrates his 
misunderstanding of the militia. The militia is not a regimented “group” but a civilian force. As 
James Madison, the author of the Second Amendment wrote, the militia is the whole body of armed 
citizens capable of resisting tyranny.51 It would defeat the purpose of the militia to subject it to 
government authority. Stevens’ conditional interpretation has been rejected in the scholarly field, 
where the individual Second Amendment was accepted as the Standard Model of interpretation 
years before Heller.52 Realizing that little evidence existed for the group interpretation, scholars 
unwilling to accept the Standard Model created the conditional model with little success.53 
Proponents of the conditional model, including Stevens, fail to explain why individual and group 
exercises of the right cannot coexist. The First and Second Amendments both protect a “right of the 
people,” but in the case of the First, the right is clearly individual. The Second Amendment right, 
using the same phrasing as the first, deserves the same individual treatment. If a freelance reporter 
can join a newspaper staff to exercise his First Amendment right, surely a gun owner can use his 
firearms for both individual and militia-related activities. The conditional theory finds little support 
among Americans in general. In the year Heller was decided, 73% of Americans agreed that the 
Second Amendment confers an individual right.54 Of 44 states with Second Amendment analogues 
in their constitutions, only Massachusetts does not recognize an individual right to bear arms.55 
 Based on Scalia’s ruling, the Second Amendment right seems to be so fundamental as to 
warrant strict scrutiny. Breyer disagrees, but his insistence that the Second Amendment right be 
balanced with the District’s “interest” in preventing gun violence has no basis in constitutional 
interpretation.56 Breyer advances the claim that the government has a primary interest in protecting 
the lives of its citizens,57 but he offers no justification for his view that a government interest—
however compelling—may be used to eliminate the exercise of a constitutional right. The District’s 
law did not merely place some restrictions upon the Second Amendment liberty; it banned self-
defense in the home altogether. Scalia makes it clear that however serious the problem of gun 
violence may be the Constitution precludes the government from depriving citizens of rights in this 
manner.58 However, Breyer accepts the District’s law as the only way to reduce violent crime in the 
city. He demands that Heller show what the District’s crime rate would have been over the same 
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period without the law,59 but this is clearly impossible. What we do know is that the District’s 
murder rate tripled fifteen years after the law passed.60 A survey of sixteen states with similar laws 
revealed that such laws do not deter gun deaths.61 The District’s law, in the most optimistic view of 
these statistics, had no effect on gun violence.62 No data suggest that the District’s law fulfilled its 
purpose, so it is unclear why Breyer places confidence in it. Moreover, even accepting Breyer’s 
unprecedented interest-balancing jurisprudence, it is unclear why Heller should be made to shoulder 
the burden of proof. In fact, it is reasonable to argue that the primacy of protecting life places the 
burden upon the government to show that its laws reduce deaths. If Breyer’s analysis shifted the 
constitutional burden of proof to the government, as it should have, the law’s failure to meet 
constitutional muster would have quickly grown clear. The District’s law was the worst of both 
worlds in that it robbed citizens of liberty and failed in its stated purpose.  
 Breyer also claims that the Second Amendment does not protect handgun ownership. He 
suggests that handguns are particularly dangerous and linked to criminal activity, citing a 
congressional report that goes so far as to claim that there is no legitimate purpose for handgun use 
in the District.63 However, there are many firearms more dangerous than handguns, which, due to 
medical advances, have become less dangerous than they were when the Second Amendment was 
adopted.6464 Regardless of handguns’ prevalence in crime, they have a legitimate use in self-defense, 
as they are easy to store, lift, and fire. These advantages make handguns America’s most popular 
self-defense weapons.65 Scalia rules that such commonly used weapons cannot be banned. Breyer 
objects to this standard, claiming that the government would be powerless to ban particularly 
dangerous weapons if they grew popular.66 One commentator has suggested the types of weapons 
receiving protection should be determined by the self-defense demands of necessity and 
proportionality.67 However, the cost of dangerous guns, such as assault weapons, renders it doubtful 
that they will come into common use.68 Furthermore, the common use standard comports with the 
ideas of necessity and proportionality because most citizens purchase guns for self-defense.69 Gun 
owners concerned with self-defense would naturally seek ease of use, not firepower. Thus, 
commonly owned firearms are the firearms that provide a necessary and proportional defense. It 
would be easier for jurists to identify which firearms are commonly used than what firearms provide 
a “necessary” or “proportional” response to threats. Thus, while critics of the common use standard 
assail it as vague, it is logical and responsible jurisprudence. It also opens the door to state assault 
weapons bans, which can reduce gun deaths.7070 
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The day Heller was decided, the National Rifle Association filed McDonald v. Chicago, the 
Supreme Court case that applied the Heller ruling to the states.71 Though Heller is now law at every 
level, it is still frequently defied. Four states have passed trigger-lock laws.72 Cities such as New York 
attempt to circumvent Heller by only requiring a trigger lock when a firearm is not on one’s person in 
the home.73 This ordinance violates Heller, as it requires gun owners to carry firearms at all times in 
the home if they wish to defend themselves. This is not possible. Citizens cannot be expected to 
carry guns while bathing, for example, as water damage renders many firearms inoperable. The time 
it would take to retrieve a trigger-locked firearm from storage and use it effectively for self-defense 
purposes would leave gun owners vulnerable in the case of an imminent threat, thus undermining 
their self-defense rights. California and Connecticut require trigger locks for gun owners living with 
people banned from gun ownership.74 These laws are unconstitutional, as the self-defense right is 
deeply individual and not limited by the potential danger of a person’s housemates. Indeed, as will 
be seen, many people disqualified from firearm ownership are not dangerous at all. Defiance of 
Heller has flourished under President Barack Obama, who once implied that no one should have 
access to guns.75 Fortunately, the Senate ignored Obama’s Supreme Court nomination of Merrick 
Garland, a Court of Appeals judge who wished to review Heller en banc.76 President Donald Trump 
has said that he will fill the seat vacated by Scalia’s death with a jurist who supports Heller.77 
According to Second Amendment advocates, originalist jurisprudence similar to Scalia’s is key in 
the preservation of the right as it currently exists.78 

A problematic impact of Heller is its denial of the Second Amendment right to nonviolent 
felons. The Fourteenth Amendment enables governments to deprive felons of some rights via due 
process. However, the ability to restrict felons’ rights in this way is not unlimited. Felons cannot be 
prevented from owning personal property or speaking their minds, for instance. State and federal 
governments’ ability to disarm felons should be similarly limited, but not abolished. These 
limitations should be based on felons’ reasonable likelihood of committing a violent offense with a 
firearm in the future, judging by the nature of their past offenses. While state and federal 
governments have an interest in disarming felons with demonstrated violent tendencies, such as 
murderers or rapists, they have no logical reason to believe that nonviolent drug users or white-collar 
criminals, who have not demonstrated violent tendencies through their offenses, would be any more 
of a danger to society than the average citizen. Indeed, disarmament of felons is a pillar of the racist 
mass incarceration of nonviolent drug offenders, though the most famous book about mass 
incarceration does not mention disarmament.79 Minority drug offenders are routinely barred for life 
from exercising their core natural right to self-defense. Indeed, even minority non-felons are 
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adversely impacted by disarmament; many are rejected by background checks for having names 
similar to those of felons.80 This disarmament has gone virtually unnoticed. An initiative to restore 
the Second Amendment right to nonviolent felons passed the House but did not advance past that 
point.81 Criminal justice reformers are more focused on employment and housing for felons than on 
disarmament.82 Even gun rights groups are willing to allow disarmament of felons and have only 
recently begun to look more closely at the question of gun rights for nonviolent felons. As a rule, 
such groups tend to focus on protections for law-abiding citizens.83  

Even more suspect is the disarmament of the mentally ill in most parts of the country. The 
prevailing view is that the mentally ill are predisposed to violence, but several studies contradict this 
viewpoint.84 The emphasis on mental illness in Second Amendment restrictions, without clear 
evidence that the mentally ill are more violent than other citizens, constitutes a violation of the 
Fourteenth Amendment’s Equal Protection Clause. Gun ownership bans for the mentally ill 
virtually did not even arise before the 1960s, as most people with serious mental illnesses were 
institutionalized before then.85 However, the seriously mentally ill have since been 
deinstitutionalized, creating a public safety concern.86 Deinstitutionalization has produced laws to 
preclude the mentally ill from gun ownership, though their application has been overly broad and 
has deprived the Second Amendment rights of perfectly healthy individuals. One man was disarmed 
for life after undergoing psychological treatment to cope with a divorce, but the Second Circuit 
Court of Appeals ruled that lifetime bans for the mentally ill are unconstitutional,87 a view shared by 
the Sixth Circuit.88 Despite these judicial advances, no effort to restore the Second Amendment right 
to the mentally ill has surfaced in Congress; even the NRA supported legislation designed to disarm 
the mentally ill.89 These patterns of disarmament, both of felons and the mentally ill, have partially 
arisen from Scalia’s allowance of such regulations in his majority opinion. Scalia’s restrained 
jurisprudence dictated that he not wander beyond the scope of the issues at hand in Heller, but the 
continued lack of Second Amendment protection for marginalized groups demonstrates the 
weakness of his philosophy in the protection of minority rights. 

The most pronounced impact of Heller has been a war on gun owners and their advocates. 
This war has largely been waged by the media, which scrupulously covers mass shootings and 
ignores instances of armed self-defense, creating the impression that the gun violence problem is 
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greater than it is.90 The media uncritically publishes skewed statistics from anti-gun advocacy groups. 
For instance, a claim that 44 school shootings had occurred since the Newtown shooting was 
parroted by 2,000 articles, despite the fact that some of these “shootings” did not injure anyone and 
roughly 40% were suicides.91 Anti-gun groups have stacked media panels about the gun debate; a 
panel sponsored by Everytown for Gun Safety featured fifteen gun control proponents out of 
seventeen panelists.92 Scholars who dare to support gun rights are attacked as being funded by the 
NRA,93 though anti-gun scholars are more likely to receive funding from other interest groups.94 This 
war is waged at the government level; the Gun Owners of California are given just four minutes to 
speak at meetings of California’s Committee on Public Safety, while anti-gun groups are given 
unlimited time as well as permission to call witnesses.95 This popular disdain for gun owners 
generally and the individual Second Amendment right specifically reveals that defiance of Heller, like 
that shown in the state legislation discussed above, is not only politically acceptable but popular in 
some regions. While the precise method for changing popular attitudes toward the right of gun 
ownership is beyond the scope of this paper, one fact is clear: in such a climate, jurists must 
vigorously and consistently apply the precedents set by Heller to Second Amendment cases, despite 
the potential unpopularity of such a judicial stance. The appointment of judges and Supreme Court 
justices who respect Heller’s precedent must be a top priority for self-defense advocates.  

Heller was a victory for liberty and the original intention of the Second Amendment. The 
Court rightly recognized that the Second Amendment confers an individual right to handgun 
ownership based on the natural right to self-defense. However, the impact of Heller has been 
problematic in many areas. Nonviolent felons and the mentally ill are still denied their basic right to 
self-protection. State and local governments routinely defy the Court’s decision. Media outlets and 
state governments have engaged in a smear campaign against gun owners and their advocates. Eight 
years removed from the Court’s ruling, much work remains to be done. While popular attitudes 
toward gun ownership may be difficult to change, the precedent of Heller may be preserved through 
the appointment of jurists who respect that ruling’s interpretation of the Second Amendment. The 
confirmation of Neil Gorsuch, President Trump’s nominee to the Supreme Court, is a major step 
forward in this regard. Though “Gorsuch has not ruled on major Second Amendment cases,” 
advocates believe “his conservative leanings, originalist views on interpreting the Constitution and 
comparisons to the late Justice Antonin Scalia” would render him a reliable advocate for self-defense 
rights.96 
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As the most popular sport in the United States, American football has a significant impact on national 
culture, ranging from organized youth leagues to professional athletics. On the latter end of the 
spectrum, the National Football League (NFL) wields considerable influence on how the sport is both 
played and perceived by the public. However, recent endeavors by the NFL have attempted to align 
patriotism and nationalism with the sport, inadvertently ostracizing minority groups such as African 
Americans and Middle Easterners while normalizing a conservative and militaristic culture. This paper 
argues that the NFL should not be engaged in promoting such patriotism because of the various taxes 
and subsidies enjoyed at the local, state, and federal levels. Specifically, these government-sponsored 
benefits, combined with the NFL’s significant media presence and influence on US culture, require the 
organization to be politically neutral in its activities. 
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From its beginnings in the late nineteenth century, professional American football has 
become a fixture in US athletics and popular culture. However, through explicit legal benefits, 
including status as a non-profit organization and direct subsidies from the federal government, the 
National Football League (NFL) enjoys a unique license to perpetuate its influence over US culture 
and society. This paper argues that the NFL should not be awarded taxpayer-funded sponsorship for 
its overt ceremony of US patriotism. Such patriotism results in the normalization of neoliberal 
militaristic culture and the marginalizing of minority populations due to their perceived threat to US 
ideals. To support this, the relationship between the League’s government-endorsed benefits and its 
own interest in sponsoring militaristic patriotism will be outlined. Next, the inconspicuous link 
between patriotism and prejudice will be discussed, detailing the experiences of both African 
American and Middle Eastern American groups in a modern discourse dominated by US 
conservatism. It will ultimately be concluded, despite possible claims to free speech or benevolence, 
that the NFL is a special state actor that deserves external scrutiny of the inherently political 
messages it broadcasts to the American public. 

In order to fully understand the NFL’s rise to power, it is important to revisit its history and 
its impact on US society over time. Professional football existed in various forms as early as the 
1890s. The organization that came to be known as the NFL manifested in 1920, staging matches 
between just four professional teams.1 The League continued to survive challenges from emerging 
professional football leagues to remain at the top until 1966, when it ultimately merged with the 
newly-formed American Football League (AFL) competitor.2 Since then, the NFL has grown into a 
32-team operation that serves as a model for American football at all levels, ultimately influencing 
societal institutions throughout the country. 43% of US sports viewers choose either Pro football or 
Men’s college football as their favorite sport.3 Organized football leagues are currently available to 
participants as early as elementary school, and high school athletes are celebrated by their 
communities both on and off the field. At the collegiate level, top players are offered full-ride 
scholarships by prestigious universities with storied football programs, and many aspire to be drafted 
by NFL teams. Beyond the football field, US President Ronald Reagan performed the traditional 
pre-game coin toss for the iconic Super Bowl game, the NFL’s championship match, remotely from 
the White House on the same day as his presidential inauguration in 1985.4 The League’s cultural 
impact is also illustrated through advertisements during the Super Bowl, where companies now pay 
as much as $4 million for a 30-second commercial slot.5 In what has become an annual culmination 
of premier marketing entertainment, up to 50% of Super Bowl viewers watch the game solely for its 
advertisements.6 Thus, the NFL’s conduct not only directly affects its players and fans, but also has 
repercussions for the rest of the US public. 

In addition to its commanding social presence, the NFL also enjoys legal privileges at several 
levels of US government that enable its astronomic profits. In the 1960s, Congress passed legislation 
that bestowed specific nonprofit status under 501(c)6 to the League, as well as antitrust exemptions 
that, in the words of journalist Gregg Easterbrook, gave a “license for NFL owners to print 
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money”.7 Specifically, the nonprofit status shielded the league from taxation on its profits, while the 
antitrust exemptions allowed for more lucrative deals with media and apparel partners.8 On the local 
and state level, NFL teams enjoy direct taxpayer financing of the stadiums in which they operate.  
Researcher Judith Grant Long finds that in the modern stadium project, public funds cover up to 
75% of the total cost—including upfront costs and periodic renovations—which can total between 
several hundred million to $1 billion over the life of the project.9 Over time, all of these factors have 
contributed to the League’s profitability, resulting in over $11 billion in revenues and over $1 billion 
in profits last year, including benefits from monopolized television licensing deals with broadcasting 
companies.10 Although the NFL is not the only professional sports organization to enjoy such 
systemic governmental interventions, the League’s additional financial dominance and unparalleled 
cultural presence grant the NFL significant influence over social institutions across the US.11 

At issue for the League is its conspicuous deployment of its taxpayer-subsidized “Salute to 
Service” campaign and its explicit incorporation of US militarism in its pre-game performances, 
especially the Super Bowl, which contribute to polarizing the political and social divisions of society.  
The Salute to Service initiative was launched by the NFL in 2011, ten years after the September 11 
attacks (“9/11”) on the World Trade Center, featuring special in-game ceremonies, camouflage-
themed branding, and inspirational storytelling that permeates television broadcasts and each team’s 
venue. The annual month-long tribute often involves heightened national anthem performances and 
endorsements from celebrities, allowing the NFL to position itself as “not just a sporting and 
entertainment institution, but a social and political institution as well”.12 However, this vivid display 
of patriotism to a national audience did not come at the complete benevolence of the NFL; the 
Department of Defense directly funded $5.4 million to NFL teams between 2011 and 2014 for the 
campaign in addition to its aforementioned governmental benefits.13 These subsidies have been 
justified by some officials as an effective recruitment tool that simultaneously garners support for 
local troops.14  

Beyond the Salute to Service series, the League also partakes in its extravagant pre-game 
ceremony at its annual Super Bowl game, where US militarism is a prominent and highly visible 
feature. The Super Bowl event reaches over 110 million home viewers each year--not including 
online viewers or bar and restaurant patrons--and the most recent match garnered 16.9 million 
Tweets on social media.15 In the most recent Super Bowl, acclaimed pop culture icon Lady Gaga 
performed the national anthem in flaring patriotic attire alongside a half-acre-sized US flag, as 
images of uniformed soldiers both present and overseas were interwoven throughout the segment.  
At the end of the especially passionate performance, government-funded military jets performed a 
flyover over the stadium as the singer exclaimed “God bless America”.16 Through these highly-

																																																								
7 Easterbrook, G. (2013). How the NFL Fleeces Taxpayers. The Atlantic. 
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10 Belzer, J. (2016). Thanks To Roger Goodell, NFL Revenues Projected To Surpass $13 Billion In 2016. Forbes.  
11 Zimbalist, A. & Noll, R. (1997).  Sports, Jobs, & Taxes: Are New Stadiums Worth the Cost?  The Brookings Institution 
12 Rugg, A. (2016). America’s game: The NFL’s “Salute to Service” campaign, the diffused military presence, and 
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16 Online Trends. (2016). Lady Gaga - National Anthem - Super Bowl 2016 (HD 1080p) Full Video. Online video clip. 
YouTube. 
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visible avenues, the NFL’s patriotic activity renders impacts that reach beyond its massive audience 
and into the expansive realm of the greater US population. 

The first implication for society is the normalization of a militaristic culture on an 
inappropriate platform. Since the 9/11 attacks, professional sports leagues in the US, especially the 
NFL, have become increasingly intertwined with the military through mutually beneficial marketing 
and branding moves. In his book, James Der Derian explores the idea of the “Military-Industrial-
Media-Entertainment-Network” (MIME-NET), where prevailing concepts of patriotism and support 
for our troops are compounded by various institutions to perpetuate mass media themes of terrorist 
threats and requisite military intervention on the global stage.17 In support, some have argued that, 
“Americans are implicated in a structural relationship between government, the military, and 
entertainment industries to the extent that it has become functionally impossible to live outside the 
rhetorical production of war”.18 By receiving public benefits for overtly associating itself with the US 
military, the NFL is reinforcing its ties to the MIME-NET and brings about questions regarding its 
potential conflicts of interest in the inherent political nature of its messages.   

This intertwinement can ultimately contribute to skewed public sentiment on US military 
policy. The League features football as having “healing capabilities” and sponsoring “unchallenged 
patriotic feelings of unity that have to resonate across the entire society to generate popular backing 
for empire and warfare”.19 Further, the NFL’s explicit patriotism invokes ideals identical to the 
“support our troops” mantra that has evolved in modern times after the Gulf War. In his 2006 study, 
Carl Stempel found a strong correlation between viewers of masculinist professional sports like 
football and attitudes of patriotism and support for the US invasion of Iraq in 2003. More 
importantly, this seemingly innocent mentality tends to prevent dissenting or even neutral citizens 
from voicing dissenting opinions for fear of being “anti-troops” and thus anti-American.20 In any 
case, this “deflection and dissociation” rhetoric thus subtly and ostentatiously thrusts the highly-
polarizing debate of military policy into the public sphere through the lens of a biased facilitator, the 
NFL.21 In summary, the NFL’s patriotic Salute to Service and national anthem endeavors unfairly 
project patriotism and thus support for militarism as normal or expected behavior, which is 
inappropriate in view of the NFL’s receipt of massive government benefits. 

Ultimately, the militarized patriotism promoted by the NFL serves to ostracize minorities, 
specifically African-American and Middle Eastern American groups. First, it is important to 
establish the social and ethnic factors behind the modern definition of “American” and how 
patriotism as displayed by the NFL marginalizes non-White Americans. A recent study found 
patriotism to drive bias “in favor of one particular subgroup of Americans: White Americans”.22 
Further, White Americans are more likely than Black Americans to identify as  “extremely proud” 
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to be American (59% to 36%), as well as more likely to fly the American flag (65% to 37%).23 In 
addition, researcher Mia Fischer highlights the disproportionate ratio of representation between 
players and executive and head coach positions; while the vast majority of NFL players are African 
American, nearly all of the leadership roles belong to Whites. Another disparity Fischer discusses 
lies within the Salute to Service campaign itself, where there are no portrayals of any Muslim 
American on television broadcasts. During these commemorations, which “focus on Black athletes 
carrying huge flags, one can consider the absence of people of Middle Eastern and Arabic 
descent...as striking and confirming a neoethnic ideology of US exceptionalism”.24 In other words, 
the NFL’s patriotic activity continues a narrative that caters specifically to White Americans and 
fails to recognize the contributions of minority groups.   

In addition to the lack of representation in the NFL’s organization and storytelling, the 
patriotic activity it features can also embellish existing cultural tensions between Whites and their 
non-White counterparts in modern political discourse. One study found that “minority group 
membership coupled with criticism of one’s country may threaten the status quo” and provide a 
justification for White Americans to express suppressed prejudice against such an individual.25 For 
example, the African American community has recently been pitted against white police officers, 
deriving the rhetoric of “Black Lives Matter” versus “All Lives Matter”.26 Muslim and Middle 
Eastern Americans also have faced violence from conservative Americans, who tend to be White, 
and are “6 to 9 times more likely” to be victimized since 9/11, especially since the emergence of 
Donald Trump in US politics.27 As these conflicts proliferate, African and Middle Eastern 
Americans are seen as enemies of law enforcement and US livelihood and in effect, enemies of 
patriotism and the status quo. Thus, the NFL’s overt support of patriotism from its highly-visible 
platform can shift public opinion against these minority groups and ultimately polarize the divisions 
of society. 

Proponents of the NFL’s Salute to Service campaign and patriotic ceremonies may cite the 
League’s right to free speech, or argue that these acts should be considered benevolent corporate 
social responsibility (CSR) activity. In other words, some may say that the NFL has a right to 
leverage their resources and influence to promote a positive message for US citizens. However, these 
claims are complicated by the NFL’s direct and indirect dealings with all levels of government 
throughout its modern history. As discussed previously, the League enjoys federal, state, and local 
taxpayer-funded benefits in the form of direct subsidies, tax breaks, financing of stadiums, and tax 
provisions. Legal analyst Sohil Shah relates that these benefits warrant the League’s “entanglement” 
with the government, meaning their activity constitutes “state action”.28 In other words, because 
taxpayers have supported the NFL as a major influencer of sports and entertainment culture, the 
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NFL should be considered a non-private entity. As such, the League’s speech rights should be 
limited in the same way as a government entity. If it is found that the organization’s patriotism is in 
fact damaging to non-White Americans, then the NFL is unable to claim free speech in the activities 
it displays and instead must be cognizant of its effects on US constituents.  

Further, there remains the claim that the NFL’s patriotic activities are characteristic of CSR 
and are ultimately beneficial to veterans. As established previously, patriotism does in fact build 
support for military personnel but at the inappropriate cost of minorities and the public’s right to 
unbiased discourse. In either case, the NFL stands to profit from supporting the military through 
better public relations and its ability to sell campaign-branded merchandise to the public.29 Analyses 
have also shown that the marketing strategy behind campaigns such as the Salute to Service result in 
the “commodification” of both fans and military personnel.30 In addition, if the NFL truly wanted to 
benefit the military, it would conduct its activity without charging money for it, or disclose that the 
federal government sponsors its activity. US Senator Jeff Flake has lambasted the League, reflecting 
that, “they realize the public believes they're doing it as a public service or a sense of patriotism. It 
leaves a bad taste in your mouth."31 Thus, the NFL’s taxpayer-funded benefits result in an inherent 
conflict of interest that impedes its freedom of speech and its claim to being socially responsible.   

Other supporters of the League’s patriotic activity may question the legitimacy of the 
connection between patriotism and prejudice. However, there is empirical evidence that supports 
this claim, which also shows a harmful connection between patriotism and political conservatism. A 
Gallup survey has shown that conservatives are much more likely than liberals to identify 
themselves as either “extremely patriotic” or “very patriotic” by 87% to 60%.32 Patriots may 
inherently believe that the presence of diversity or immigrants threaten their own identity as a citizen 
and violate perceived “national basic values”, leading to prejudice against these minorities.33 
However, conservatives are more likely to have more negative feelings toward non-minority groups 
than liberals, where patriotism and prejudice factors begin to become problematic. First, in a recent 
Pew Research Center poll, more conservatives than liberals thought that diversity made the US a 
“worse place” to live (13% to 3%), and thought that Muslims should “be subject to more scrutiny” 
solely because of their religion (53% to 17%).34 A recent study found that, between liberal and 
conservative respondents, those who have “dehumanizing views of black people are 
disproportionately likely to support Donald Trump”, a conservative.35 An example of this conflict 
arises in the case of one junior football team of 11 and 12 year olds who decided to kneel during the 
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pre-game national anthem ritual in a September 2016 game. Inspired by NFL athlete Colin 
Kaepernick’s own initiative, this controversial gesture is viewed as disrespectful to the US flag, the 
military, and patriots. Immediately after the game, the players and their families were threatened 
with racial slurs and violence, including provocations such as “hang those monkeys, they should've 
died on 9/11”.36 A similar example of outgroup prejudice is present in the increased cases of 
violence against Muslim Americans in the past decade, especially with the emergence of the 
polarizing Republican presidential nominee Donald Trump. In April 2016, a Middle Eastern 
woman was called “a worthless piece of Muslim trash” and later assaulted by a woman who 
voluntarily self-identified as a Trump supporter.37 While the NFL does not directly support these 
instances of vilification, the vivid patriotism they display remains ostentatious because of their 
significant media influence. Specifically, recent studies suggest that an individual’s mere exposure to 
patriotic symbols such as the American flag can lead to their political ideologies shifting to become 
to be more conservative.38 Thus, the patriotism delivered nationally by the NFL subtly normalizes 
conservative themes that can advance latent prejudices in the US social arena.  

Remedying this crisis would involve the League discontinuing its patriotic activity, or having 
its taxpayer funds and benefits stripped so that it attains full right to free speech and can operate 
freely without public scrutiny. For the former option, it is assumed that, considering the 
demographic profile of the NFL’s audience, the League will not want to explore the possibility of 
stopping its patriotism. However, as an example of preventing further government benefits, as new 
NFL stadiums are built there can be an emphasis on exclusively private funds instead of public 
funds, as in the newest development in Inglewood, California.39 In addition, refusing to accept 
public funds for its Salute to Service campaign would allow the League to be perceived as more 
genuine and benevolent to the military without facing a conflict of interest. Finally, the NFL can 
reduce the grandiose magnitude of the pre-game ceremonies at its Super Bowl games by tapering the 
military jet flyovers and some uniformed personnel from its broadcasts, especially since features like 
these are not present even during a US Presidential Inauguration ceremony.40 While these options 
are simply suggestions, if these steps are executed the NFL’s activity will become significantly 
dissociated from such political and societal implications.   

In summary, the NFL’s systemic government benefits contribute to a problematic conflict of 
interest stemming from its patriotic activities. The League is a major player in the MIME-NET, 
expanding the reach of its speech to affect not only its target audience but also the population as a 
whole. Because the League’s patriotism is so emphatic and normalized, its audience cannot escape 
the ostentatious dichotomy of whether or not to “support our troops”. Minorities are also affected 
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because such overt patriotism reinforces feelings of ethnic insecurity among traditional White 
Americans, potentially leading to increased prejudice against African and Middle Eastern 
Americans. In response, the NFL should not receive further government benefits or subsidies or opt 
to eliminate its overt patriotism altogether. Until then, the League deserves public scrutiny to 
contain the negative externalities of its subsidized patriotism. 
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Thoughts, legally and conceptually, can be considered similar to both communication and property. 
Evidence for this rests in, among other examples, intellectual property precedent, popular vernacular 
conceptions of both communication and property, and emerging brain interface technology. 
Accordingly, under a purposivist conception of law, it is plausible that thoughts may be afforded the 
protections of the Fourth and Fifth Amendments. Because of this, a mental search – the employment of 
any method of neuroimaging, existent or yet to be invented, which reveals or measures the presence or 
content of thoughts or mental states – would violate a person’s Constitutional rights, even in case of a 
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I. INTRODUCTION 
  

 Emerging brain-imaging technologies have enabled researchers to pick out semi-precise 
mental states suggested by physical properties in the brain.1 These technologies can presently allow 
locked-in patients – those who, due to illness or accident, cannot physically move any part of their 
bodies –  to communicate with the outside world.2 This prompts hopes (and fears) that one day soon 
these technologies will enable whomever wields them to detect lies, read the contents of individual 
thoughts, or otherwise parse brain activity at a much finer scale. These developments raise new 
questions regarding the legal status of mental privacy. Issues surrounding Constitutional protections 
are not, of course, new. However, we must be prepared to apply modern law to hypothetical 
possibilities like those that new technologies present. In order to accommodate for such future 
technologies, our judicial system must have a solid philosophical basis on which to predicate its 
decisions surrounding the privilege afforded to thoughts and mental states. This paper will attempt 
to provide theoretical guidance to that end. 
 In this paper, I will argue that the U.S. government and its agents are barred by the Fourth 
and Fifth Amendments from conducting nonconsensual mental searches, even with a warrant. I will 
begin by defining the scope of the technology that constitutes a “mental search” that I claim should 
be bound by this constraint (section II). Then, I will demonstrate that both the Fourth and Fifth 
Amendments to the U.S. Constitution each cover an object – property and communication, 
respectively – and a mandate, which for each is the different kind of personal privacy right it 
formalizes and systematizes (section III). I will then elaborate on the two different kinds of mental 
privacy in the amendments’ mandates and tie those to the ways in which the Fourth and Fifth 
Amendments may be violated (section IV). Following this, I will explain why thoughts possess a 
special duality of character that lends them credibility as both communication-like and property-like 
entities (section V). My discussion will culminate with a review of why thoughts ought to be 
privileged under the Fourth and Fifth Amendments, and a demonstration of why there are no 
acceptable nonconsensual cases of mental search (section VI). 

 
II. WHAT CONSTITUTES A MENTAL SEARCH? 

 
 Given the wide and ever-growing variety of neuroscientific techniques used to glean 

information about the human brain and its contents, it is necessary to define the scope of mental 
searches relevant to the issue at hand. Of the three major areas of research – “imaging of the brain 
and other neurodiagnostic techniques, exertion of influence on the brain, and design and 
construction of the brain”3 – the first, neuroimaging, bears the most resemblance to the kind of 
questioning and searches that people undergo currently at the hands of law enforcement. Due to this 
resemblance, and since this paper is concerned with the application of current law to a theoretical 
future, it will address only neuroimaging in its discussion of mental searches. (The other two major 
																																																								
1 Haynes, John-Dylan, & Rees, Gerraint. "Decoding Mental States from Brain Activity in Humans." Nature Reviews 
Neuroscience 7.7 (2006): 523-34. 
2 Owen, Adrian M., and Coleman, Martin R. "Functional Neuroimaging of the Vegetative State."  
Nature Reviews Neuroscience 9.3 (2008): 235-43; Owen, Adrian M. "Detecting Consciousness: A Unique Role for 
Neuroimaging." Annual Review of Psychology 64.1 (2013): 109-33. 
3 Mandell, Andrew, Bleiweiss, Christian, Mann, Stephanie R., Peters, Joan F., and Purdon,  
Catherine M.. "Are Your Thoughts Your Own?: “Neuroprivacy” and the Legal Implications of Brain Imaging." Record of 
the Association of the Bar of the City of New York 60.2 (2005): 407-26. 
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areas of research, the alteration of the brain and studies concerning its structure, are not as 
immediately relevant to this paper’s discussion of Constitutional protections.)  

 Different types of neuroimaging abound. Positron emission tomography (PET), single 
photon emission computed tomography (SPECT), magnetic resonance imagining (MRI) and 
functional magnetic resonance imaging (fMRI), electroencephalography (EEG), event-related 
potentials (ERP), and infrared spectroscopy (NIRS) all create images of brain activity based on 
different biological markers like blood flow, blood oxygen levels, and electrical activity.4 One 
commonality between all of these technologies is the capability to determine information, albeit to a 
somewhat limited and rudimentary extent, about what the patient is thinking or feeling, or how the 
patient is reacting to a certain stimulus. These technologies have the potential to identify “socially 
relevant characteristics, such as ... unconscious racial attitudes”5 and mental states “indicative of a 
preference for [a] product”6. In addition, they may someday be used to separate lies from the truth as 
a patient speaks.7  

 This paper will take a “mental search” to mean the employment of any method of 
neuroimaging, existent or yet to be invented, which reveals or measures the presence or content of 
thoughts or mental states. These mental states need not have propositional content, but they are all 
similar in that they reveal something about the ways in which a person perceives, processes, and 
responds to the world. This is a somewhat broad classification, but it will suffice for two reasons. 
First, it is characterized by its inclusion of mental states that might be thought of as the domain of 
the mind.8 This is essential, as the nature of legal culpability, questioning, and rights all hinge to 
some extent on mind-dependent questions of personality, identity, and consciousness. A person 
could not be adequately tried for a crime, exonerated, or interrogated if that person lacked these 
attributes.  

 The second reason that this broad classification is appropriate is more pragmatic. Given the 
current nascence of the field of neuroimaging, it seems right to give individuals greater rights and 
broader protections. In keeping with the American judicial system’s presumption of innocence, and 
the Constitution’s guarantees of personal liberty, increased specificity in the kinds of mental searches 
to be forbidden should only come with more conclusive evidence of the capabilities and reliability of 
each technology.  
 

III. FOURTH AND FIFTH AMENDMENTS: OBJECTS AND MANDATES 
 

 Any legal statute or protection must have two elements: an “object”, or the actual rights or 
responsibilities codified in the law or statute, and a “mandate”, or the justification for the law’s 
existence. In the First Amendment to the U.S. Constitution, the rights to free practice of religion, 

																																																								
4 Ibid. 
5 Ibid., 3. 
6 Ibid., 3. 
7 Martha J. Farah, J. Benjamin Hutchinson, Elizabeth A. Phelps, and Anthony D. Wagner, "Functional MRI-based Lie 
Detection: Scientific and Societal Challenges," Nature Reviews Neuroscience 15, (2014): 123-31. 
8 Howard Robinson, "Dualism," The Stanford Encyclopedia of Philosophy, Published Feb 29, 2016, 
https://plato.stanford.edu/archives/win2016/entries/dualism/. 



SPRING 2017 67 

speech, assembly, and press are explicitly formalized.9 These rights are the amendment’s object. In 
seatbelt laws, the object is seatbelt use by drivers.10 

 Mandates are slightly more complex. Each statute or protection – from now on, referred to 
collectively as “law” – carries an implicit burden in addition to its explicit content. A law must have 
some philosophical grounds from which it derives the authority to carry out its object. These 
grounds are its mandate. The mandate behind the first amendment is a philosophical belief in 
peoples’ rights to liberty (and in particular, liberty as it relates to the amendment’s explicit 
protections). The mandate behind the seatbelt laws is, put simply, a philosophical belief in a 
government’s responsibility to ensure the safety of its citizens. When a new or unclear case arises, 
and decisions must be made concerning the law’s purview, these mandates are essential in 
determining its “spirit ... [and] the intention of its makers.”11 

 In the case of the Fourth and Fifth Amendments, the objects are clear. The Fourth 
Amendment codifies the “right of the people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures”12. The Fifth codifies, among other things, a 
person’s right not to “be compelled in any criminal case to be a witness against himself”13. What is 
not immediately evident in the explicit text of the amendments is that their mandates are quite 
similar. Some kind of privacy features as a topic with which both grapple, although each covers a 
more specific subset of privacy.  

 The Fourth Amendment is meant to protect people’s “reasonable expectation of privacy”14, 
and specifically that privacy as it pertains to one’s person and belongings. Given the assumptions 
surrounding searches and seizures – that the state will use the searched and seized entities to 
prosecute the defendant – the kind of privacy covered in the mandate of the Fourth Amendment 
might be denoted as who can use what. In other words, the Fourth Amendment’s mandate can be 
construed as a philosophical belief in a person’s exclusive right to use that which belongs to them. 

 The Fifth Amendment, on the other hand, does not cover any instances of physical search or 
seizure. The section of the amendment relevant to this paper “protects criminal defendants from 
having to testify if they may incriminate themselves through the testimony”17. After Miranda v. 
Arizona, this protection was extended to outside the courtroom as well.18 The mandate here is related 
to the view that privacy is related to “control over information about oneself”19. If one endorses this 
as a viable kind of privacy, then the protections in the Fifth Amendment surely cover a privacy that 
might be denoted as who can know what. In this case, the mandate of this portion of the Fifth 

																																																								
9 "First Amendment," Legal Information Institute, Cornell University Law School, 
https://www.law.cornell.edu/constitution/first_amendment. 
10 http://www.cdc.gov/motorvehiclesafety/calculator/factsheet/seatbelt.html "Primary Enforcement of Seat Belt Laws," 
Centers for Disease Control and Prevention, last modified December 2, 2015, 
http://www.cdc.gov/motorvehiclesafety/calculator/factsheet/seatbelt.html. 
11 Rector, Etc., of Holy Trinity Church v. United States, 143 U.S. 457 (1892). 
12"Fourth Amendment," Legal Information Institute, Cornell University Law School, 
https://www.law.cornell.edu/constitution/fourth_amendment. 
13 "Fifth Amendment," Legal Information Institute, Cornell University Law School, 
https://www.law.cornell.edu/constitution/fifth_amendment. 
14 Ibid., 11. 
17 Ibid., 12. 
18 "Miranda v. Arizona." Justia Law, http://law.justia.com/constitution/us/amendment-05/14-miranda-v-arizona.html. 
19 Judith DeCew, "Privacy", The Stanford Encyclopedia of Philosophy, Published Aug 9, 2013, 
https://plato.stanford.edu/archives/spr2015/entries/privacy/. 
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Amendment seems to constitute a philosophical belief in a person’s exclusive right to know that 
which belongs to them.  

 

IV. DIFFERENT KINDS OF PRIVACY 
 

 There is no universally accepted definition of privacy. Many different conceptions of both 
the definition and importance of privacy exist, but it is generally considered important and a 
fundamental right.22 Taking into account the different notions of privacy, the following appears 
reasonable: “privacy” can be restated as “a barrier between privileged and non-privileged entities”.23 
When something is private to us, we have some privilege over the private item that others do not. 
We resist its being shared, in one way or another, with others. This resistance constitutes the essence 
of the privacy itself; if we were okay sharing it with others, the thing wouldn’t be private. The term 
“privacy” encompasses the actual or imagined barrier, just as the term “private” as a descriptor 
denotes the barrier’s presence around something.  

 It is precisely the ambiguity of this “barrier” that allows for our application of notions of 
privacy to so many different situations. It will behoove us to examine the right to privacy in two of 
its senses – first, the sense in which it is relevant to the Fourth Amendment, and second, the sense in 
which it is relevant to the Fifth. The former, recall, says that the right to privacy means something 
like “rights to exclusive use,” and the latter says that it means something like “rights to exclusive 
knowledge”. The distinction between the two is fairly subtle but incredibly important. 

 The Fourth Amendment sense of privacy can count the term “private property” as a 
prevalent example. Imagine a lot of land measuring twenty acres, in the middle of which is a big 
country house. Even though from outside the property we might be able to see the exterior of the 
house, and the fields surrounding it, the property is still private in the sense that it is not ours to use. 
When the right to privacy in this sense is mentioned, it is surely not intended to mean any right not 
to be exposed. The house is exposed to public view. Privacy in this sense is the idea that because of 
our privileged status in relation to the item, we have exclusive usage rights over it (excepting, of 
course, times when we transfer those rights consensually). The U.S. legal system manifests this right 
in terms of physical property, but also in other ways. Copyright, for example, “grants the creator of 
an original work exclusive rights for its use and distribution”24. A trademark “identifies the brand 
owner of a particular product or service”25. And a patent “is a set of exclusive rights granted by a 
sovereign state to an inventor or assignee”26. All of these protections grant certain usage rights to an 
owner, and limit the usage rights of all non-owners. 

 The Fifth Amendment sense of privacy may be understood as the right to not be exposed 
without consent. This notion of privacy is probably more in line with the English vernacular use of 
the word “privacy”. Privacy in our own homes is meant not in the sense of one’s exclusive use of her 

																																																								
22 Ibid. 
23 This is my own conception of a very global view of privacy. The words privileged and non-privileged in this case just 
serve to pick out two kinds of entities: those that are private in a given situation, and those that aren’t. 
24“Copyright.” Legal Information Institute. Cornell University Law School, n.d. Web. 
https://www.law.cornell.edu/wex/copyright.  
25“Trademark.” Legal Information Institute. Cornell University Law School, n.d. Web.  
https://www.law.cornell.edu/wex/trademark. 
26 “Patent.” Legal Information Institute. Cornell University Law School, n.d. Web. 
https://www.law.cornell.edu/wex/patent. 
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home, but in the sense that she may do as she wishes within them without exposing her actions to 
others. Similarly, when one asks for a moment of privacy, she is requesting the right to not expose 
what is about to be said or done to the person or people she is asking to leave the room. The 
privilege in this sense of the right to privacy is privilege of knowledge as opposed to privilege of use. 
Therefore, this kind of privacy is best stated not in terms of owners and non-owners, but in the 
language of those who may be privy and those who may not.  

 It should now be clear that the right to privacy may manifest as a right to exclusive use, or as 
a right to exclusive knowledge. It will now serve us well to understand how each of the kinds of 
privacy ties in practically to the Fourth and Fifth Amendments. Furthermore, this understanding 
will allow us to begin to see how each kind of privacy ties in to mental searches. Since the purpose of 
this paper is to show that nonconsensual mental searches should not be allowed, the most important 
consideration here is the method by which each form of privacy may be violated. Stated simply, 
Fourth Amendment privacy, viz., the rights to exclusive use, can be violated via the state 
inappropriately obtaining property. Fifth Amendment privacy, or rights to exclusive knowledge, can 
be violated via the state inappropriately obtaining communication. Of course, the ways in which 
each amendment’s protection may be violated are inextricably linked to the objects and mandates of 
those amendments’ protections. As mentioned earlier, the mandate of the Fourth Amendment 
covers rights to exclusive use, and its object is the right to be free of unreasonable searches and 
seizures. Accordingly, it may be violated by the search and seizure of property. The mandate of the 
Fifth Amendment covers rights to exclusive knowledge, and its object is the right to be free of having 
to testify against oneself. It is sensible, then, that it may be violated by ill-gotten communication. 

 Through this consideration of the ways in which the protections of the Fourth and Fifth 
Amendments may be violated, this paper will come to a clearer understanding of why mental 
searches would violate them.  

 
V. THE DUALITY OF THOUGHTS 

 
 In this section, I will discuss how thoughts can be considered both communication-like and 

property-like, using examples both legal and conceptual. First, let us turn to the definition of a 
“thought”. For the purposes of this section, I will be using the word “thought” to mean a mental 
state that could substantively be made known to an outside party by the person in whose brain it 
resides. An idea for a new movie would be a thought, as would a memory of a sunset on a beach. A 
spontaneous fear reaction to an outside stimulus would count as a thought, as would the cognitive 
mental state of the awareness of that fear – both of these might be expressed as, “I am scared”.  

 Before approaching how thoughts may count as communication, we must ask: What is 
communication? According to the coding model of linguistic communication, “communication 
consists in a sender and a receiver sharing a common ... language and a channel, so that the former 
encodes the message and sends it for the latter to decode it.”27 This makes intuitive sense – the 
common language enables both the sender and receiver to understand the communicated content, 
and the sending is what we mean when we use the vernacular term “communicate”. While there are 
more complex accounts of communication that count intention as important,28 the coding model 

																																																								
27 Stanford Encyclopedia of Philosophy, s.v. "Pragmatics," last modified April 2, 2015, 
https://plato.stanford.edu/entries/pragmatics/. 
28 Id. at 26 



JOURNAL OF LAW AND SOCIETY VOLUME XI ISSUE I 70 

enumerates what one would generally be expected to mean when speaking in English about 
communication.29 This paper will heretofore use that understanding. 

 Whenever we express something to others, be it in writing or in speech, the contents of our 
expression must have existed, in some form, somewhere within our brains before they were 
converted into vibrations of our vocal cords or motions of our pens. Even in cases where it seems as 
if communicative speech is sudden and unintentional – where we blurt out an insult, or misspeak – 
there must have been some process by which our brains assembled the words. Having a thought 
does not necessitate an actual awareness of the thought.30 At the very least, thoughts are 
communicative in the sense that they communicate information from wherever they are generated to 
our capacities for external speech and writing.  

 The proliferation of brain interface technologies has allowed for locked-in patients – those 
without the ability to move physically in any way – to communicate with researchers using nothing 
but the power of their minds.31 Scientists conducting the brain interface tests have asked locked-in 
patients, for example, to imagine playing tennis to respond “yes” to a question, and to imagine 
walking through their houses to respond “no.”32 This method of communication is admittedly 
limited, since it is roundabout and relies more on the researchers providing the substantive thrust of 
any question than it does on the locked-in patients to generate complex answers on their own. 
However, to assert that it does not qualify as communication would be odd. There is a clear transfer 
of information from one party to another, using the common “language” of tennis and houses – and 
English. If a researcher can adequately assess whether or not a locked-in patient is in pain, using 
nothing but that patient’s own responses to questions,33 it is reasonable to conclude that those 
responses are communicative.  

 Thoughts also share essential attributes with property. Depending on circumstance, it seems 
reasonable to say that something might count as someone’s property if that person either owns or 
possesses it. Ownership would be a stronger claim though, as it might be restated as justified 
possession – a thief possesses the purse he stole, but we wouldn’t say that he owns it. However, 
possession can surely be indicative of property, too. The person who picks up a dollar from the 
sidewalk surely possesses it, and in the absence of whoever dropped it, we could consider the dollar 
that person’s property. However, it is unclear as to whether we could go far enough to say that 
person owns the dollar. In conceiving of thoughts as property-like, both ownership and possession 
come into play. A thought may be “owned” in the case of something like original intellectual 
property. A thought may also be “possessed” merely by virtue of its existence in someone’s mind. In 
either case, the thought may be said to be property-like in relation to the person who owns or 
possesses it.  

 Ownership implies exclusive usage rights. But one does not own something because she has 
exclusive usage rights to it; she has such rights because she owns it. There must be something 
preceding ownership that bestows upon it this quality. Ownership only occurs when something has 
																																																								
29 Which would, conceivably, be an important factor in a legal discussion about what communication is. 
30 This is clear: the person, by blurting out what he did, has expressed the unconscious or subconscious mental state and 
therefore it counts as a thought by my definition. 
31 Owen and Coleman, "Functional Neuroimaging," 2008, Adrian M. Owen et al., "Detecting Awareness in the Vegetative 
State," Science 313, no. 5792 (2006): 1402, Davinia Fernández-Espejo and Adrian M. Owen, "Detecting Awareness after 
Severe Brain Injury," Nature Reviews Neuroscience 14, no.11 (2013): 801-09. 
32 Fernández-Espejo and Owen, "Detecting Awareness," 2013. 
33 Owen, Adrian M. "Detecting Consciousness: A Unique Role for Neuroimaging." Annual Review of Psychology 64.1 
(2013): 109-33 
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happened to warrant it. One owns a patent when she generates a design for a device deemed 
sufficiently novel. One owns a copyright when she comes up with a logo sufficiently differentiated 
from the masses of words and phrases already in the world. The common thread of ownership, as 
may be clear now, is a prior occurrence that justifies it. Frequently that occurrence has to do with 
exchange, as in paying for an item. It may also have to do with creation, as in patents, copyrights, 
and trademarks.  

 One prior occurrence that might justify considering thoughts as property is just the fact that 
every thought one has must necessarily originate in her brain, making them original to her even if 
not to the world at large. Because the generation of these thoughts can certainly be attributed to the 
person in whose brain they appeared, we might think that their inception itself is a sufficient prior 
occurrence. However, this might not be the case. The notion of intellectual property in systems of 
law seems to imply that the prior occurrence is sufficient originality. The essential question to 
answer is what exactly these laws protect. Much intellectual property law does not require any 
formal procedure to gain protection, unless one wishes to sue.34 In order to prove ownership of the 
intellectual property, however, there must be some proof of concept that dates to before the time 
when a thief began to use it. For example, a person must have made sketches of or notes about an 
iPhone app before her thief did if she wants to prove that she came up with the idea.  

 The notes or sketches are not the intellectual property; the actual property is the essence of 
what the notes or sketches represent. They are physical proxies for the property, necessary to prove 
ownership in a court of law. But the woman who comes up with the new iPhone app doesn’t sue to 
claim her rights to her sketches and notes – she sues to gain sole use of the idea that those things 
describe. The idea is the property in question, which leads us to the inevitable conclusion – the 
actual property, what the person owns, is the thought or thoughts that prompt the notes and sketches. 
This is clear legal precedent for certain thoughts having property-like character.  

 Even if we accept the conclusion above, this only covers one kind of property. What if the 
thought is not an idea for a new product, but just a musing on the weather, or a memory of a fun 
party? No matter how many notes or sketches a person made about those, intellectual property laws 
surely wouldn’t apply. In this case, the notion of property might better be construed as “possession” 
than as “ownership.” And for possession, there need not be as strong an argument as for ownership. 
The person whose thoughts are in question does not need any convincing explanation of how he 
came to think them. He merely needs to possess them, or to have them. It seems inarguable, of 
course, that the person thinking his own thoughts does not, at least in some sense, “have” them. If 
we’re to believe that thoughts are the work of physical brain components, and not some “ghost in a 
machine”35, then of course he has them, just as he “has” his hands, feet, and earlobes – none of which 
body parts are original in nature or of a person’s own doing. And there should be no objections to 
the idea that our hands, feet, and earlobes are personal property. 
 
 
 
 
 

																																																								
34 "What Do I Own?" UC Copyright. University of California, n.d. Web. 
http://copyright.universityofcalifornia.edu/ownership/index.html. 
35 Stanford Encyclopedia of Philosophy, s.v. "Dualism," last modified Feb 29, 2016,  
https://plato.stanford.edu/entries/dualism/ 
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VI. OUR INALIENABLE RIGHTS TO MENTAL PRIVACY 
 
 In legal terms, purposivism37 is the practice wherein adjudicators, when ruling on something, 

look to “evidence of the demonstrable and likely aims of the presumptively reasonable legislators 
who enacted a provision in the first place.”38 Purposivism has a long history in legal matters, and is 
one of the primary schools of thought on interpreting a statute’s meaning.39 This paper takes a 
purposivist understanding of the Fourth and Fifth Amendments, and looks toward the spirit of these 
protections. Thoughts are nowhere explicitly protected in the two amendments. However, the types 
of privacy the amendments’ mandates protect, as well as thoughts’ essential qualities – as property 
and as communication – combine to implicitly render thoughts eligible for protection.  

 Since thoughts are like property in certain essential characteristics, qualities, and effects, any 
mental search without a warrant would constitute a violation of a person’s Fourth Amendment 
rights. The “search” component of the amendment is, of course, most relevant here. Generally, the 
only acceptable scenario in which property may be searched without the consent of the owner is in 
the case of law enforcement possessing a warrant. However, even if the government did obtain a 
search warrant and thus eschewed violation of the Fourth Amendment, a mental search would still 
be illegal. 

 The reason for this lies in the fact that thoughts are also communication-like in nature. In 
order for some evidence to be protected under the Fifth Amendment, it must meet some standard of 
being communicative or testimonial. The Fifth Amendment does not bar compulsory physical 
incriminating evidence, like fingerprints – it bars “incriminating evidence only insofar as the 
evidence compelled is testimonial in nature”.41 And courts have already determined that “some tests 
seemingly directed to obtain ‘physical evidence,’ for example, lie detector tests ... may actually be 
directed to eliciting responses which are essentially testimonial”42. Mental searches as I have defined 
them would surely merit this kind of characterization. Imagine a defendant was asked questions 
about the night of the crime while attached to a neuroimaging device. The defendant’s fear and 
recognition of the content of the question, among other things, could be deduced. This would 
communicate to the questioner the defendant’s disposition toward the question, which is certainly 
testimonial rather than, like fingerprints, physical. With more advanced future neuroimaging, the 
actual propositional content of a thought may be read, and there is no doubt that would be 
testimonial as well. Therefore, a mental search would violate the Fifth Amendment’s protection 
against self-incrimination – and so no mental search that has not been authorized by the person to be 
searched could be either legal or constitutional. Any such search would be illegal without a warrant, 
as there is no probable cause like there could be for other cases,43 and even if a warrant was obtained 
and Fourth Amendment considerations thereby negated, the search would still violate the 
individual’s inalienable rights against testimonial self-incrimination under the Fifth Amendment. 
 
 

																																																								
37 Fallon 2014 
38 Fallon 2014, 704 
39http://www.slate.com/articles/news_and_politics/the_breakfast_table/features/2015/scotus_roundup/supreme_court_
2015_john_roberts_ruling_in_king_v_burwell.html 
41 Geyh 1987, 612 
42 Schmerber v. California, 384 US 757 – Supreme Court 1966 
43 http://law.justia.com/constitution/us/amendment-04/20-plain-view.html 
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VII. CONCLUSION 
 

 With impending advances in neuroscientific techniques, questions of proper law 
enforcement methodology will become more salient. Technology progresses quickly, and frequently 
faster than the law can adapt to handle the ramifications of the capacities it allows both the 
government and private citizens. Discussions such as the case herein, about the legal and 
constitutional limits to the government’s use of advanced technology, are urgently necessary to 
address impending challenges. Careful consideration of current law and the ways in which it applies 
to emerging innovations will provide the guidance necessary for appropriate judicial conclusions 
when the time comes. 

 In particular, laws surrounding neuroimaging are ripe for examination. The invasive 
character of machines able to look inside one’s head makes questions surrounding those machines’ 
use especially pertinent to an American legal tradition founded, to an extent, on ideas of personal 
liberty and government non-interference. Furthermore, if legal concerns about mental imaging fit so 
handily into a Constitutional framework, surely other pressing questions surrounding law 
enforcement and future technology can be understood through analysis of current statutes and 
protections. In an era that sees technology proliferating at a more rapid pace than any other in 
history, this analysis is more than prudent and proactive – it is necessary.  
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