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Introduction.  On Finishing Started Business 
 

Sasha Hondagneu-Messner 

 

The Journal of Law and Society has and always will be committed to publishing the 

highest quality articles pertaining to a range of interdisciplinary subjects.  The Journal was put 

through trying times however, as this year was plagued with leadership dilemmas.  After 

accepting numerous articles for publication and review, our leadership staff, many of whom were 

graduating seniors ready for the next step in their life, neglected the very articles that we had 

accepted. 

 With the papers accepted and a portion of the edits done, there was no progress made.  

Without the help of our faculty advisor, Professor Alison Dundes Renteln, this issue would 

certainly not have been published.  Under her guidance and diligence, a few of the remaining 

members were able to finish the remaining edits, formatting issues, and get the proper documents 

signed by the authors in order for this issue to be completed.  I would like to take this time to 

thank the hard work put in by Kyra Schoonover, Trevor Kehrer and Christopher Cain.  With the 

assistance of Professor Dundes Renteln we were able to not only complete this issue, but set up a 

new leadership structure, create new bylaws, and make sure this journal has a future. 

 Of course we wouldn’t be here without the hard work of our Editor in Chief Micaela 

Rodgers and our Managing Editor Ryan Walkenhorst.  Both of them had recruited associate 

editors for this issue, as well as delegated the many submissions we received for both evaluating 

and eventually editing.  It is no doubt the framework they set that has put us in the position to 

publish this issue. 

 The Journal received many submissions this semester, and deciding between them was 

the most difficult portion of the year.  After reading through all of the submissions, the staff of 

the Journal of Law and Society spent hours debating which articles should and shouldn’t be 

published.  We’d like to thank all of those who submitted to us, as it truly was a difficult decision 

to make.  

 This issue we widened our range of topics, as is apparent from reading just the titles in 

the Table of Contents.  The issue begins with a discussion on California’s current drought policy, 

and offers a range of alternatives to addressing the issue.  Next, one can read a comparative 

analysis of the Armenian and Rwandan Genocides, demonstrating the positivity of recognizing 

past injustices.  Following that is a paper examining Indigenous movements worldwide, and how 

Peru is just catching up to these dilemmas.  After that is a paper analyzing how the U.S uses 

International Law to legally justify drone strikes.  Lastly is a case analysis of Israel and the 

United States, demonstrating their drifting from International Humanitarian Law. 

 As a Journal we’re very proud of the works represented in this issue.  A big thank you to 

all of the Associate and Lead Editors for their hard work throughout the year, reading and editing 

through a countless number of pages.  Thank you to the Executive Board of last semester for 

setting the structure for this issue.  And a big thank you again to Dr. Alison Dundees Renteln, 

without whom none of this would be possible.   

 Enjoy. 
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Water, Water, Everywhere: Sustainability 
Analysis of California Drought Policy 

 

Laura Reilly 
 

As the UN Department of Economic and Social Affairs reports, “almost half the world’s 

population will be living in areas of high water stress by 2030.” In order to address chronic 

water shortages, drought-prone areas such as California must explore different policy 

alternatives aimed at sustainably managing their supply of clean water. After discussing the 

problem that California faces and analyzing current drought policy, this paper will explore the 

critical role that technology plays in developing new sources of water. In light of social, 

economic, and environmental considerations, this paper will use scholarly sources to analyze 

policy alternatives. In conclusion, this report will recommend that the state increase funding and 

incentives for localities that are developing sustainable ways to meet the water needs of their 

populations.  

 

 

 

 

Executive Summary 

 

On a scale of zero or “not concerned at all” to 100 or “extremely concerned,” half of the 

Californians polled by the Los Angeles Times rated their level of drought concern at 90 or higher 

and 23% rated it at 100. In response to California’s drought, Governor Jerry Brown has made 

urban water conservation a top priority, dedicating the majority of state efforts to restricting 

water use in cities. Considering the unreliability of California’s currently cheap and accessible 

water supply and the costly nature of its water delivery systems, this report will argue for a shift 

away from the current policy in place. Given the lack of accountability measures addressing the 

agricultural sector and the need for developing new water sources, this paper will present key 

policy alternatives that can significantly increase both urban and agrarian water supply. After 

conducting a cost-benefit analysis of water reclamation, desalination, rainwater catchment, and 

farming efficiency practices, the following report will recommend California to increase funding 

and incentives in various regions to implement effective and sustainable water sources. 

 

Background 

 

As the leaves turn brown in the drought-stricken Golden state, media headlines continue 

to portend dire straits for water users in California. While the Los Angeles Times alleges that the 

state’s “1,400 reservoirs have only 1 year’s supply left,” a UC Davis study quotes the price of 

inaction at “$2.2 billion” – not to mention the loss of “17,000 jobs.” Without a doubt, today’s 

water crisis calls for immediate policy action. The severity of the drought is exacerbated by 

increasing temperatures from climate change with high Sea Surface Temperature (SST) 

Anomalies off the California coast and in unusually hot years. In fact, as environmental scientist 

Daniel Swain pointed out at a recent conference hosted by Stanford University, California has 
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experienced more acute droughts in the past, facing ten significant drought events in just this 

past century. Considering that dry spells are characteristic of California’s climate, the state 

must anticipate highly variable precipitation by diversifying and expanding its long-term water 

supply.  

Recently low snowpack and precipitation levels have revealed that the state’s outdated 

water system sags under the strain of water demand during dry years. Under the current system, 

the state depends on unreliable and distant sources to meet people’s needs. In her book 

California Water Crisis, Paula Serrano reports that over two thirds of Californians receive their 

drinking water from the Sacramento – San Joaquin River Delta, but due to protections of the 

Delta fish habitat, regulatory and court-imposed restrictions have limited water removal from 

this area. Groundwater pumping, which constitutes anywhere from 30-60% of state water supply, 

has proved to be a similarly problematic source (Water Education Foundation). When 

Californians use groundwater to compensate for the lack of rain and snowfall, they lower the 

water table, causing land subsidence, higher pumping costs, and ultimately, “permanent 

compaction of the aquifer and a decrease in groundwater storage” (Serrano). Besides relying on 

the Delta and groundwater pumping, Californians also get 4.4 million-acre feet of water from the 

Colorado River (Water Education Foundation). As Colorado experiences its own drought, it is 

“moving to keep tighter control over its own water supply,” adding to the instability of this water 

source.  (Fox News Network). According to the University of Colorado’s Law School, shrinking 

water levels in Lake Mead will land California’s municipal and industrial water users in a 

precarious position. Under the provisions of the U.S. Department of the Interior’s Colorado 

River Interim Guidelines, these users will lose their ability to divert “intentionally created 

surplus water,”—water stored and credited to entities for future use when they adopt certain 

conservation measures.   It is clear that the demand for water by seven rapidly growing states has 

placed increasing strain on water rights allocated in the 93-year-old Colorado River Compact. 

California’s existing water supply is not only unsustainable, but also outsourced. Since 

populations south of Sacramento demand 75% of the state’s water but enjoy only 25% of 

California’s precipitation, a complex, costly, and energy-intensive system of aqueducts, pumping 

plants, tunnels, and reservoirs transport water throughout California (Hanak). According to an 

interview with Dr. Sanders, USC Associate Professor of Civil and Environmental Engineering, 

“we move water hundreds of miles around the state, and should start tapping into local 

resources” (Sanders). A main reason that localities rely on deliveries from far-off sources is 

because these localities lack the infrastructure and technology that would allow them to increase 

water supply. For example, this past July 2015, Los Angeles experienced record-breaking levels 

of precipitation, but rather than storing this water for future use, the city directed the rain flow 

into “storm drains and the ocean” so that dams would not overflow (LA Times). Reinforcing the 

city’s failure to capitalize on rainfall, Dr. Sanders asserted that, “Los Angeles imports up to 90% 

of its water during dry years” (Sanders). By investing in technologies that increase water supply, 

communities across California could meet their population’s water needs and become less reliant 

on delivered water. As the largest agricultural producer in the nation and the most populous U.S. 

state, California must overhaul its existing water system in order to grapple with the 

inevitabilities of its climate.  

 

 

 

 

 

2 
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Review of Current State Policy aimed at addressing California Drought 

 

Under the current water system, ecosystems are deteriorating, crop yields are declining, 

and pollution, flood risks, and drinking water costs are on the rise (Hanak). Recognizing the need 

for a statewide response, Governor Brown has taken a series of steps to mitigate the adverse 

effects of the drought. On January 17, 2014, Brown declared a state of emergency due to the 

extreme drought, only to reiterate a continued state of emergency in April of the same year. 

Shortly after, Brown issued an executive order with a series of imperatives, most notably the 

mandate that the State Water Resources Control Board make restrictions to achieve a 25% 

statewide reduction in water use. In addition, Brown required cuts in household, campus, 

cemetery, and golf course water use, restricted irrigation for new houses, buildings, and street 

medians, and enabled the Water Board to inspect illegal, wasteful, or unreasonable water use.  

In measures 20 and 21 of the order, Brown also proposed the creation of emergency drought 

salinity barriers to limit the saltwater entry into the Delta. Furthermore, the order included an 

awareness campaign and a program designed to promote water reuse, water monitoring, 

renewable energy-powered desalination, agricultural timing and precision technology like smart 

sensors that would assist farmers in calculating for accurate water conservation. Brown 

addressed agricultural water use in five of 30 measures. Specifically, he requested that farmers 

submit drought management plans, and proposed the possibility of crop idling water transfers. 

Brown’s overwhelming focus on urban water conservation emerged as the most controversial 

aspect of his order. This created a backlash from city-dwellers and sparked contention between 

urban and agrarian water users.  

Recent drought-related legislation has curtailed water use in restaurants, on lawns, in 

public schools, and in hospitals. With the passage of the Water Quality, Supply, and 

Infrastructure Improvement Act of 2014, $7 billion dollars in bonds were dedicated to water 

system improvements, supply management and conveyance, wastewater treatment and recycling, 

ecosystem protection, and groundwater storage (California Natural Resources Agency). A $1 

billion drought relief package enacted on March 19, 2015 introduced drought relief infrastructure 

projects, safe drinking water and flood protection measures, and assistance to drought impacted 

communities (Office of Governor Brown). Finally, the state passed three groundwater 

management bills on September 16, 2014, marking the state’s first attempt to regulate 

overdrafting of water basins (California Department of Water Resources). In response to the slew 

of new water policies, California’s drought webpage features countless reports of the Water 

Board’s Cease and Desist orders, Water Unavailability notification letters, and penalties for 

Unauthorized Diversions of Water. Brown has prioritized conservation, emphasized 

environmental protection, discouraged ground water overdrafting, asserted the need for better 

monitoring, imposed fees on users and polluters, and offered to streamline local water projects 

such as desalination through his water strategy in the “Water Action Plan.”  

 

Statement of Purpose 

 

Overall, water related legislation has made a positive impact in addressing California’s 

current drought. First and foremost, the laws have heightened people’s awareness of the 

preciousness of water, and forced Californians to rethink wasteful practices. The legislation has 

recognized the necessity of preserving ecosystems, managing groundwater, and preventing 

saltwater contamination of the Delta. Lastly, the legislation has also highlighted the need to 
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consider agriculture’s role in food production, job creation and state revenue when creating an 

effective water policy.  

Despite these successes, California’s current approach to addressing the drought is 

lacking in several areas. First of all, the mandatory cuts have fallen entirely on the urban sector. 

In addition to generating backlash, this approach will not sufficiently increase state water supply 

because urban use makes up only 20% of California’s total water use (Public Policy Institute of 

California). More importantly, state officials have largely neglected the need for incentives and 

funding for localities to increase their supply of usable water. Punitive and finger wagging, 

recent measures have perseverated the need for conservation without addressing the flaws that 

plague the state’s water system. 

California must shift its policy focus because in the long run, a conservation-based 

approach will not fulfill the basic water needs of either the agricultural sector or the growing 

urban population. As Buzz Thompson, Law School Professor and director of the Stanford Woods 

Institute points out, California has diminished its conservation capacity by conserving water to 

accommodate population growth and squeeze more people into cities. Already, Dr. Thompson 

asserts, “urban water use has gone down since 1995 to fight our increasing population” and 

“agricultural water use has been going down even more.” Requiring “a staggering 11 trillion 

gallons” to recover from the state of emergency issued by the Governor, as stated by Ben 

Brumfield, journalist for CNN, California must invest in the development of different 

technologies to increase water supply.  

 

Discussion of Policy Alternatives 

Water Recycling  

 

Water recycling is one strategy that localities may adopt to mitigate the effects of the 

drought. By treating wastewater for reuse, governments can appropriate water for a variety of 

purposes, such as creating seawater barriers, replenishing aquifers, removing heat in industrial 

processes, and irrigating. According to James Winpenny in an FAO water report, through a “fit-

for-purpose,” water users could provide preliminary, primary, secondary, or tertiary treatment 

based on the final destination of the water. A fit-for-purpose approach is based on both the 

intended use of the water and the degree of human contact involved. For example, if the recycled 

water was to be used to water trees, it would require less treatment than if it was to be used for 

washing grapes: produce that is eaten raw.  Highlighted by the Southern California Public Radio, 

the Orange County Water district models a successful water reclamation program. Purifying the 

water by air pressure through microfiber membranes, reverse osmosis, peroxide, and UV light, 

Orange County uses recycled water to recharge its basin. Over the course of 2,000 community 

presentations, the county was able to dispel the “toilet to tap” misgivings that made residents 

hesitant to consider water reclamation (SCPR).  

When considering water-recycling technologies as a policy option, government officials 

should consider the economic, environmental, and social costs. Ranging from $300-1,300 per 

acre-foot, costs primarily consist of treatment plant construction and maintenance expenses, 

according to Dr. Pirbazari, Associate Director of USC’s Environmental Engineering Program. 

While it is possible to use energy recycling to lower operation costs, water recycling is 

“extremely expensive for drinking water,” and generally most feasible when used for other 

purposes (Pirbazari). In general, water recycling offers positive ecological impacts, leading to 

less pollution of wastewater downstream. Water reclamation can offer a win-win situation for 
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urban and agricultural stakeholders. In fact, the reuse of wastewater in agriculture would allow 

farmers to By using recycled water, farmers gain nutrient rich water and become less reliant on 

expensive groundwater pumping (Winpenny). Recycled water programs also benefit city-

dwellers by allowing them to access freshwater at a lower cost.  

 

Seawater Desalination 
 

Besides water reclamation, desalination is another policy option aimed at increasing local 

water supply. Desalination takes advantage of vast stretches of ocean that border California, and 

can make saltwater drinkable through reverse osmosis. Although desalination remains expensive 

due to high-energy costs, new scientific breakthroughs have made this technology a promising 

alternative for the future. Demonstrating the potential for scientific progress, Casey Forrestal 

published in the Energy and Environmental Science Journal that bacteria with electric potential 

can drive an ion transport that powers desalination using organic matter in wastewater. Still more 

efficient than this technology, microbial capacitive desalination cells stabilize pH, avoid salt 

contamination, treat wastewater, desalinate water, and produce energy. The Carlsbad 

desalination plant in San Diego, California provides an example of desalination as a way to boost 

local water sources. The plant will produce 50 million gallons of water per day. This comprises 

7% of the potable water needs for the San Diego region (Poseidon Water). Its acre-foot costs are 

high: ranging from $2,014- 2,257—36% of which accounts for energy costs (Pirbazari).  

Considering its costs and effects on the environment, at present, desalination will not be 

the best option for most communities. However, despite the high start-up costs of desalination, 

scientific advancements could reduce costs and make the investment worthwhile in the long run. 

Before implementing desalination as a solution, localities must ensure the proposed project will 

not harm the environment by putting brine into the ocean that can be toxic to marine organisms. 

Most appropriate for coastal communities, seawater desalination can also create more job 

opportunities.  

 

 Rainwater Catchment 

 

Modeling a cactus-like response to drought, rainwater catchment systems present a third 

option for sustainable water management. By collecting rainfall to store for future use, rainwater 

catchment systems can help prevent flooding and increase local water supplies. Rainwater 

harvesting systems capture rain using collection tanks and delivery systems. Water wise 

landscaping replaces concrete with permeable earth to allow rainfall to soak into aquifers. Other 

forms of rainwater catchment include rain bins or barrels: containers that homes and buildings 

can install to capture rainwater. Featured in the LA times and CNBC as a best practices case 

study, Sun Valley offers an example of effective rainwater catchment. Through the Sun Valley 

Park Drain and Infiltration System Project, the city installed cisterns under a municipal park, 

enabling it to capture 8,000 feet of water per year—double the water that it needs, producing a 

total of $7 million. In addition, Sun Valley created “rain gardens” that capture storm water 

before it reaches sewer systems, constructed vegetated ditches called “bioswales” to trap water 

and filter pollutants, and landscaped artificial wetlands that naturally process water to improve its 

quality.    

To assess the feasibility of rainwater catchment programs, cities should determine 

whether they are eco-friendly, cost-effective, and favorable to stakeholders. Because rainfall 

varies by region, it is difficult to estimate the acre-foot cost of rainwater catchment. According to 
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Dr. Pirbazari’s research, the amortization period of rainwater harvesting system may vary 

between 10-20 years depending on regional conditions.  In general, storage tanks represent 30-

45% of total harvesting system costs. Rain barrels, on the other hand, require a $652,000 acre-

foot cost, estimates Molly Peterson, writer for the Southern California Public Radio,ƒƒ 

suggesting that they are not competitive with other options. While the cost of water wise 

landscaping also varies by region, rain gardens have the potential to save 720 gallons of water 

per week (Pirbazari). From an environmental standpoint, rainwater catchment systems are 

advantageous because they create wildlife habitats and reduce the risk of flooding. It is possible 

that government officials could face opposition to this option due to aesthetic or economic 

concerns from residents.  

 

Farming Efficiency Measures 

 

A final policy alternative that could increase local water supply is improving farming 

efficiency practices. This option involves a variety of water-saving technologies with the   

potential to dramatically reduce state water use if implemented at a large scale. In a report for the 

Natural Resource Defense council, natural resource economist Dr. Ray Huffaker, found several 

potential techniques to improve farming efficiency. For example, tail water return systems can 

catch surface irrigation runoff. Canals with lining can prevent water loss caused by seepage and 

irrigation scheduling can help manage water use by determining a crop’s water requirements 

based on climate and soil information. Finally, farmers could also increase water efficiency by 

watering grape, raisin, almond, and pistachio crops when they are in their drought tolerant phase. 

Huffaker contends that farmers can adopt such efficiency practices and not only “maintain 

productivity,” but also, “increase crop yield and quality while reducing input costs.” Tom 

Rogers, an almond farmer from Madera California and winner of the Farm Water Steward 

Award exemplifies successful water efficiency practices (The Pacific Institute). Rogers earned 

this award by monitoring soil moisture and using on site weather stations that measure humidity, 

temperature, rainfall, and wind speed in order to pinpoint the optimal frequency and duration of 

watering. Through this irrigation management system, he waters his crops by replacing only the 

water used by almond trees or lost to the atmosphere. As a result, he has been able to reduce his 

water usage by 20%. Demonstrating that Rogers’ successes can be repeated on other farms, a 

Pacific Institute study of 55 other growers found that by using irrigation management 

information systems, farmers were able to reduce water use by 13% while enjoying an 8% 

increase in yield.  

When evaluating this policy alternative, government officials should take economic, 

environmental, and social factors into consideration. On one hand, farming efficiency practices 

can be expensive to farmers. For example, drip irrigation systems—as Eric Simonne published 

for the University of Florida—typically cost $500-1,200 or more per acre to install. If adopted as 

a policy, farming efficiency requirements could cause a rise in food prices as well as a backlash 

from the agricultural sector. On the other hand, precision agriculture could abate the 

environmental damage caused by over farming. Making a compelling argument in favor of 

farming efficiency practices, the Department of Water Resources maintains that by increasing its 

efficiency practices, the California’s agricultural sector could save the state 1 million acre feet of 

water every year (Huffaker).  
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Recommendation 

 

Based on monetary, environmental, and social considerations, it is clear that California 

must adopt a multi-pronged, future-focused plan to address the drought. Although the state has 

made great progress in curbing urban water consumption, it must increase its commitment to 

establishing sustainable sources of water in addition to promoting conservation. To ensure that 

localities continue to meet the water needs of their respective population, the state should 

enhance its support for the municipal policies that will bring people more water for a variety of 

uses. Instead of adopting a one-size-fits-all approach, the state government should allow 

communities to choose strategies that will augment their existing water supply. Not only could 

California assist local endeavors by offering state funding, it could also offer incentives to spark 

innovation in existing technologies. Addressing the water crisis will require localities to develop 

all possible alternatives—implementing crosscutting and comprehensive strategies that will help 

California secure sustainable sources of water for the future.   
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Recovery Through Recognition: 
A Comparative Analysis of Responses to 
the Armenian and Rwandan Genocides  
 
Maral Tavitian 

 

This paper provides a comparative analysis of the post-genocide recovery process for the 

Armenian and Rwandan Genocides. These two cases demonstrate how immediate recognition of 

wrongdoing by perpetrators promotes recovery and reconciliation between groups. Systematic 

denial of the Armenian Genocide by the Republic of Turkey has intensified ethnic tensions 

between the two populations and has inspired contemporary geo-political conflict. In Rwanda, 

immediate recognition of atrocities committed by the government has encouraged social 

rehabilitation and legal justice.  

 

 

 

 

For individuals and governments, the genocide recovery process poses numerous legal, 

political, and social challenges. While best practices vary based on the cultural and historical 

aspects of each case, acceptance of crimes by perpetrators remains an integral aspect of the 

recovery process. Guilty parties must acknowledge wrongdoing in order to prevent future 

violence and to allow states to establish new infrastructure. The recovery processes for the 

Rwandan Genocide in 1994 and for the Armenian Genocide in 1915 have differed considerably. 

In Rwanda, immediate recognition of the genocide has motivated aggressive recovery efforts, 

including the establishment of the International Criminal Tribunal for Rwanda (ICTR) and the 

initiation of community-focused forgiveness and reconciliation programs. These responses 

represent productive initiatives by the Rwandan government and by the international community 

to ensure that history does not repeat itself. In comparison, a century of denial by the Republic of 

Turkey has delayed efforts to achieve legal justice for the Armenian Genocide and has deepened 

enmity between the two groups. Consequences of denial include terrorist attacks committed by 

Armenians in the 1970s and 80s, frozen diplomatic relations between Armenia and Turkey in 

present day, and Turkey’s continued suppression of minority groups in its own country. 

Comparing responses to the Rwandan and Armenian genocides illuminates the importance of 

recognition in the recovery process. As demonstrated by these two cases, acceptance of past 

transgressions encourages legal justice and reconciliation, while continued denial intensifies 

ethnic tensions and paves the way for future violence.   

Before examining responses to the Rwandan and Armenian genocides, one must 

understand the historical background of these two atrocities. In Rwanda, entrenched hostilities 

between the two primary ethnic groups, the Hutu and the Tutsi, instigated the genocide in 1994. 

During Rwanda’s colonial period from 1924 to 1962, the ruling Belgians established a power 

hierarchy between the majority Hutu and the minority Tutsi. The colonists subjugated Hutus to 

forced labor and appointed Tutsis to oversee their tasks. Rwandan independence ushered in 
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decades of Hutu rule, under which Tutsi experienced waves of ethnically motivated violence and 

discrimination, culminating in the genocide in 1994. In a report to the United Nations 

Commission on Human Rights, the Special Rapporteur on the conflict in Rwanda described the 

assassination of former Rwandan president Juvénal Habyarimana on April 6, 1994 as “the spark 

to the powder keg which set off the massacre of civilians.”1 Over the course of 100 days, Hutu 

extremists systematically hunted down and murdered more than 800,000 people, mostly Tutsi 

men, women, and children.2 The international community stood by shamelessly as the massacres 

progressed on an industrial scale. In July of 1994, the killings ended when the Rwandan Patriotic 

Front (RPF), a Tutsi-led rebel group from Uganda, successfully toppled the genocidal regime.  

During the Armenian Genocide, nearly 1.5 million Armenians living in the Ottoman 

Empire perished as part of a merciless campaign to create a pro-Turkish state.3 Amid the 

upheaval of World War I, the weakening Ottoman leadership grew increasingly wary of the 

Armenian community’s demands for political representation and civil rights. Fearful the 

Christian Armenians intended to align with Russia, a historical enemy of the Ottoman Turks, 

officials embarked on what historians have identified as the first genocide of the 20th century.4 

On April 24, 1915, Ottoman forces rounded up and massacred more than two hundred Armenian 

community leaders, artists, and scholars.5 By May, the Turkish government had launched a 

campaign of forced deportations through long stretches of the Syrian Desert.6 During these death 

marches, Ottoman officials subjected Armenians to horrific human rights violations; those who 

were not killed outright died from exhaustion and starvation. To this day, the Republic of Turkey 

refuses to classify the Armenian massacres as genocide, a decision that has crippled the recovery 

process for both Armenians and Turks.  

 Following the genocide in Rwanda, the Rwandan government pursued legal justice 

through three main avenues: the ICTR, the domestic court system, and the community-based 

gacaca tribunals. In an article published in the African Human Rights Law Journal, Kithure 

Kindiki argues that enforcing the rule of law prevents future violence and consolidates 

democratic institutions in Rwanda.7 The author suggests that Rwanda’s decision to prosecute 

perpetrators, rather than grant criminals amnesty, promotes the protection of human rights 

throughout the African continent. The Rwandan government urged the U.N. to form the ICTR, 

and also established processes to hold offenders at various levels accountable.8 U.N. Security 

Council Resolution 955, which established the ICTR on November 8, 1994, notes “the request of 

                                                      
1 Degni-Ségui, Rene. Report on the Situation of Human Rights in Rwanda, submitted 28 June 1995  
2 Power, Samantha. A Problem from Hell: America and the Age of Genocide. New York: Basic Books, 

2002. 
3 Morgenthau, Henry. Ambassador Morgenthau's Story. Garden City, NY: Doubleday, Page, 1918. 
4 Shamsey, John. “80 Years Too Late: The International Criminal Court and the 20th Century’s First 
Genocide.” Journal of Transnational Law & Policy 11 (2002): 327-381.   
5 Ibid. 
6 Ibid.  
7 Kindiki, Kithure. "Prosecuting the Perpetrators of the 1994 Genocide in Rwanda: Its Basis in 
International Law and the Implications for the Protection of Human Rights in Africa." African Human 
Rights Law Journal 1 (2001): 64-77. 

 
8 Ibid.  
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the Government of Rwanda” to initiate the tribunal, with the goal of prosecuting individuals 

responsible for genocide and other gross violations of international humanitarian law.9 Through 

supporting the establishment of the ICTR, the Rwandan government acknowledged its genocidal 

past and demonstrated its commitment to holding perpetrators accountable through the rule of 

law. Kindiki connects Rwanda’s efforts to seek legal justice with the prevention of future 

violence in the nation. Prosecutions generate respect for the legal system by the general public, 

and help to deter future abuses by leaders. Indictements of high-profile individuals by the ICTR 

support Kindiki’s deterrence argument. The tribunal has targeted people who wielded military 

and political power during the genocide, including former mayor of the Taba commune Jean 

Paul Akayesu and former prime minister of Rwanda Jean Kambanda. In total, the tribunal has 

indicted 93 individuals since its inception.10 Kindiki argues the prosecutions of high-profile 

figures such as Akayesu and Kambanda “sends a clear message that commission of gross human 

rights offences may be a thing of the past.”11 Additionally, the author argues that perpetrators 

“must be punished as a symbolic gesture against impunity for human rights atrocities.”12 The 

ICTR’s judgments against prominent military leaders and politicians show that sovereign 

immunity did not provide a defense against criminal responsibility for human rights abuses. 

Kindiki’s analysis illustrates the integral role of prosecutions in the recovery process for the 

Rwandan Genocide. The immediacy and aggressiveness with which the Rwandan government 

pursued justice at the international, domestic, and community levels shows its dedication to 

preventing future violence. Holding perpetrators legally accountable yields immense practical 

and psychological benefits for all groups affected by genocide. Prosecutions provide emotional 

closure to survivors, and assure the public that future human rights violations will not be 

tolerated.  

 Achieving reconciliation between Hutu and Tutsi groups is a central goal of the recovery 

process in Rwanda. By definition, reconciliation aims to rebuild constructive relations between 

hostile groups through dialogue and mutual understanding.13 Easing hostilities between opposing 

parties helps to achieve social stability and to prevent future violence. Two major governmental 

reconciliation initiatives include the elimination of all references to ethnicity in official 

identification documents, and the promotion of community work through the Rwandan tradition 

of umuganda. Identification cards instated by Belgian colonists played a central role in shaping 

and perpetuating ethnic distinctions in Rwanda. The identity cards contained a person’s 

photograph, date of birth, profession, and his or her ethnicity. The cards facilitated the speed and 

magnitude of the genocide by allowing killers to swiftly identify Tutsi victims.14 Immediately 

after the genocide, the Rwandan government eliminated references to ethnic origin in official 

documents, describing all citizens simply as “Rwandans.” In doing so, the Rwandan government 

delegitimized oppressive notions of group superiority, and mitigated the fear and hatred 

associated with identification cards. A second reconciliation initiative, the mandatory public 

                                                      
9 United Nations Security Council Resolution 955, adopted 8 Nov. 1994  
10 United Nations International Criminal Tribunal for Rwanda, “The ICTR in Brief” 
11 Kindiki, supra note 7, at 75 
12 Kindiki, supra note 7, at 76 
13 Staub, Ervin. “Reconciliation after Genocide, Mass Killing, or Intractable Conflict: Understanding the 
Roots of Violence, Psychological Recovery, and Steps toward a General Theory.” Political Psychology 27 
(2006): 867-894.  
14 Prosecutor vs. Jean-Paul Akayesu, (Case No. ICTR-96-4-T), Judgment, 2 Sept. 1998, paragraph 123 
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service program known as umuganda, promotes cooperation and teamwork at the community 

level. The Rwanda Governance Board describes the word umuganda as “coming together in 

common purpose to achieve an outcome.”1511 The ritual existed in Rwanda’s pre-colonial period, 

and has evolved in manner and purpose throughout history. In the article “Umuganda: The 

Ultimate Nation-Building Project?” Jaclyn Barnhart discusses the origins of the ritual and 

examines its goal to achieve social and political unity. Barnhart suggests Rwandan President 

Paul Kagame reintroduced the practice “to accomplish reconciliation through collective 

participation in umuganda: all participate towards shared development of Rwanda and thereby 

reconcile the old and build a new de-ethnicized nation.”16 All Rwandan citizens between the ages 

of 18 and 65 must contribute to umuganda one day per month, completing tasks including 

community beautification and medical volunteer work.17 These two responses reflect the 

Rwandan government’s active efforts to restore collective national identity and to promote 

collaboration between Hutu and Tutsi populations.    

“Portraits of Reconciliation,” a photo essay published by The New York Times, 

documents the pardoning process at the local level in Rwanda. The project conveys the 

challenges and victories of reconciliation through firsthand accounts from ordinary Rwandans. In 

each portrait, a Hutu perpetrator poses with a Tutsi survivor who pardoned him for his crimes. 

The people photographed worked closely with Association Modeste et Innocent (AMI), a 

Catholic nonprofit organization that counsels small groups of Hutus and Tutsis over several 

months, culminating in the perpetrator’s formal request for forgiveness. In interviews conducted 

by AMI, the subjects described the personal pardoning process as a crucial step in improving 

their lives. Viviane Nyiramana pardoned Jean Pierre Karenzi for murdering her father and three 

brothers. “I was afraid of him – now I have granted him pardon, things have become normal, and 

in my mind I feel clear,” Nyiramana said.18 Through the words “normal” and “clear,” Nyiramana 

conveys psychological closure and contentment. Forgiving Karenzi allowed Nyiramana to 

overcome her fear, restoring a sense of normalcy to her daily routine. Reconciliation initiatives at 

the community level have allowed other survivors, such as Cesarie Mukabutera, to gain clarity 

about the motivations for the genocide. “The genocide was due to bad governance that set 

neighbors, brothers and sisters against one another,” Mukabutera said. “Now you accept and you 

forgive. The person you have forgiven becomes a good neighbor. One feels peaceful and thinks 

well of the future.”19 Mukabutera’s description of “bad governance” illustrates her rational point-

of-view about the reasons for genocide. Mukabutera’s commanding, declarative tone and use of 

the word “now” suggest her focus on the present moment. Ervin Staub, Professor of Psychology 

Emeritus at the University of Massachusetts, suggests that educating individuals about the 

origins of genocide eases the anger and hostility held by survivors.20 While state-sponsored 

reforms set the tone for change, members of the general public must shift their attitudes in order 

                                                      
15 Rwanda Governance Board, Governance Innovations: Umuganda  
16 Barnhart, Jaclyn. “Umuganda: The Ultimate Nation-Building Project?” Pursuit: The Journal of 
Undergraduate Research at the University of Tennessee 2 (2011): 1-9. 
17 Rwanda Governance Board, supra note 15  
18 Dominus, Susan and Hugo, Pieter. “Portraits of Reconciliation.” The New York Times. 5 Apr. 2014. 

Web. 
19 Ibid.  
20 Staub, supra note 13, at 868 
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to embrace top-down legislative goals.21 Through firsthand testimonies from Hutu perpetrators 

and Tutsi survivors, the New York Times photo essay shows how counseling programs at the 

community level have achieved reconciliation between hostile groups.  

Recovery efforts for the Armenian and Rwandan genocides have differed markedly. 

While the Rwandan government has directly confronted its genocidal past, Turkey’s denial of the 

Armenian Genocide has hindered the pursuit of legal justice and has deepened hostilities 

between the two groups. Gregory Stanton, President of the International Association of Genocide 

Scholars, argues that recognition of crimes by perpetrators “is as essential to healing as closing 

an open wound. Without such healing, scars harden into hatred that cripples the victim and cries 

out for revenge.”22 Stanton’s poetic description encompasses sentiments held by many 

Armenians in present day. Turkey’s refusal to recognize the Armenian Genocide has contributed 

to the formation of two conflicting accounts of history.23 Resentment surrounding the Armenian 

Genocide has also triggered retaliatory violence from both sides. In the article “80 Years Too 

Late: The International Criminal Court and the 20th Century’s First Genocide,” John Shamsey 

argues that Turkey’s denial of the Armenian Genocide motivated Armenian revenge groups to 

assassinate Turkish diplomats in the 1920s.24 Armenian assailants working under “Operation 

Nemesis” executed five prominent Turkish leaders, including former Grand Vizier of the 

Ottoman Empire Talaat Pasha. Violence intensified again during the 1970s and 80s, when 

Armenian terrorist organizations killed 31 Turkish diplomats around the world, according to 

figures provided by Turkey’s Ministry of Foreign Affairs.25 Shamsey suggests that swift 

recognition of the Armenian Genocide by an international body, such as the International 

Criminal Court (ICC), “would certainly have spurned a less incendiary environment than has 

developed over the years.”26 Acceptance of the genocide and proper punishment of perpetrators 

would have prevented Armenian vengeance operations from taking matters into their own hands. 

Additionally, immediately confronting history would have paved the way for reconciliation 

between Armenians and Turks. Unfortunately, the passage of time has made achieving these 

goals today exceedingly difficult. Direct survivors no longer exist to support the justice-seeking 

process. In addition, the question of whether the current Turkish government can be held 

accountable for acts committed 100 years ago further complicates matters. While Shamsey 

should have considered these practical impediments in his analysis, his article emphasizes the 

importance of immediate recognition in the post-genocide recovery process. If states do not own 

up to their crimes, the international community must place legal and political pressure on them to 

do so.  

As Kindiki notes in his analysis of legal responses to the Rwandan Genocide, failure to 

acknowledge past human rights abuses makes states more prone to committing future violations. 

The Turkish government’s suppression of the Kurds exemplifies this phenomenon. As the largest 

                                                      
21 Ibid. 
22 Stanton, Gregory. “The Cost of Denial.” Genocide Watch. 23 Apr. 2008. Web. 
23 If Turkey recognizes the genocide, the country will face numerous economic, political, and social 

consequences. Turkey will be forced to pay reparations to Armenia, and will have to rewrite a significant 

portion of its national history.  
24 Shamsey, supra note 4, at 381-382 
25 Ministry of Foreign Affairs, Republic of Turkey. “The Armenian Allegation of Genocide: The Issue and 
the Facts.” Web.   
26 Shamsey, supra note 4, at 381-382 
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ethnic and linguistic minority in Turkey, Kurds enjoyed virtual autonomy until the final years of 

the Ottoman Empire. Fearful of the Armenian threat during World War I, Kurdish clans helped 

to carry out the genocide, only to later become the targets of forcible assimilation in the 1920s 

and 30s.27 In “Human Rights and the Kurdish Issue in Turkey: 1984-1999,” Hamit Bozarslan 

describes human rights abuses committed by Turkey during its war with the Kurdistan Workers 

Party (PKK). An estimated 37,000 people died in the war, including more than 5,000 unarmed 

civilians.28 Additionally, Turkish state forces assassinated more than 2,000 prominent 

intellectuals and forcibly evicted more than one million Kurds from rural and urban areas in 

eastern and southeastern Turkey. Despite its mistreatment of the Kurds during this period, 

Turkey presented itself as a champion of human rights to the international community. The 

government formed a human rights ministry in 1991 and argued that the “terrorism” of the PKK 

hindered the effectiveness of major human rights reforms.29 Ultimately, the evidence presented 

in Bozarslan’s article shows how Turkey’s denial of the Armenian Genocide in 1915 has shaped 

its code of conduct towards the Kurds. The country’s refusal to take responsibility for the 

atrocities has created a culture of impunity and injustice. Turkey’s attempt to portray itself as a 

haven for democracy in the Middle East, while vehemently denying its genocidal past, reflects 

the leadership’s cavalier attitude towards international law. Thus, recognition of the Armenian 

Genocide would not only benefit Armenians, but would strengthen respect for human rights in 

modern-day Turkey.  

Through comparing responses to the Rwandan and Armenian genocides, I aimed to 

showcase the central importance of recognition in the recovery process. Immediate and 

widespread acceptance of the Rwandan Genocide mobilized efforts to pursue legal justice and 

reconciliation between opposing parties. In just over two decades, the country has moved 

forward tremendously from the devastation of the genocide. Courts at the international, 

domestic, and local levels have convicted thousands of perpetrators, and mandatory community 

service programs such as umuganda have helped to restore Rwandan national identity. While 

considerable work remains to be done, the number of formal recovery initiatives advanced is 

unparalleled in comparison to the Armenian case. Turkey’s refusal to recognize the genocide has 

presented numerous practical and psychological challenges to the recovery process. Animosity 

between Armenians and Turks has intensified over time, sparking retaliatory violence. The 

Turkish government’s refusal to acknowledge the Armenian massacres has frozen diplomatic 

relations between the two countries, and has affected broader geopolitical alliances. While 

popular and scholarly evidence presented in my argument strongly affirms the importance of 

recognition in the genocide recovery process, it is also important to note the weaknesses 

surrounding my argument. The passage of time between the two genocides, and subsequent 

advancements in international jurisprudence, call into question whether these two cases can be 

compared. Much of the argument surrounding the recognition of the Armenian Genocide 

involves the explicit use of the term “genocide,” which did not exist prior to the 1948 

Convention on the Prevention and Punishment of the Crime of Genocide. Additionally, the 

consolidation of the Rwandan genocide motivated the immediacy and urgency of the recovery 

process. In Rwanda, bystanders, perpetrators, and survivors live closely among each other, often 

                                                      
27 Bozarslan, Hamit. “Human Rights and the Kurdish Issue in Turkey: 1984-1999.” Human Rights Review 

3 (2001): 45-54. 
28 Ibid.  
29 Ibid. 
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within the same villages. In order to ensure peaceful coexistence between these groups, the 

Rwandan government initiated recovery programs immediately. Following the Armenian 

Genocide, the dispersal of Armenians to diaspora communities throughout the world de-

centralized the recovery process. It is difficult to apply reconciliation initiatives initiated in 

Rwanda, a country with a common language and culture, to relations between Armenians and 

Turks, two populations who have settled throughout the world and who possess diverse cultural 

and linguistic customs. Despite these complexities, however, the multitude of evidence presented 

in my analysis shows that recognition is a crucial step in moving forward legally, politically, and 

socially from the widespread devastation of genocide.  
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A New Awakening: Indigenous Politics and 
Anti-Mining Protests in Peru 
 
Megan Zagorski 

 
Many Peruvians celebrate their country’s Inca heritage but ignore contemporary indigenous 

peoples. As a consequence, Peru has been remarkably devoid of large-scale national indigenous 

movements like those seen in Ecuador and Bolivia. However, the mines that were central to 

Peru’s colonial economy and current economic growth are located in the same rural Andes as 

these communities. Using the lasting impact of Spanish colonialism as defined by the coloniality 

of power to frame my analysis, this paper investigates the Santa Ana mine in Puno. This 

mobilization dealt with concerns over water contamination and quality, incorporated an 

indigenous discourse, and used environmental frames and culturally significant symbols to gain 

support. Although indigenous identities are still weak, this protest may be one of the first signs 

that Peru’s indigenous population is finally joining the international indigenous movement, 

further dismantling the coloniality of power. 

 

 

 

 

Introduction 

 

Is Peru truly unique in that “there are no native communities … in the [Andean] 

highlands” and that these “communities are [only] found in the [Amazonian] jungle” as current 

President Ollanta Humala alleged (Renique 2013:12)? Many scholars have cited Peru as an 

exception to the recent indigenous movement focused on identity and mobilization (McDonell 

2015:115; Raymond and Arce 2011:556). Despite the fact that 45 percent of the Peruvian 

population is indigenous, a nationally recognized and politically powerful indigenous movement 

has failed to appear, especially when compared with those movements in Ecuador and Bolivia 

(Fano Morissey 2009:496; Paredes 2011:129). This apparent lack of mobilization defies the 

recent growth of the international indigenous movement.   

Peru has also maintained a staunch neoliberal agenda despite the emergence of the “new 

Latin American Left” espousing “twenty-first century socialism” (Veltmeyer 2013: 65).  As part 

of this neoliberal agenda, resource extraction, particularly mining, has played a key role in 

Peruvian economic growth; however, for it to continue, the mines must also expand, bringing 

them into increasing conflict with local communities. Influenced by expanding globalization, 

community protests have begun to adopt the label of “indigenous,” reframing their struggle 

within the national and international context to capitalize on the transnational network supporting 

indigenous rights (Poole 2010:30-2). To better understand this process, I will investigate 

indigenous politics in Peru and the implications for political mobilization against mining, 

answering the questions “How is Andean indigenous politics constructed in post-Fujimori Peru?” 
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and “What are the implications of these new political identities for the mobilizations against 

mining?” 

 

Theoretical background 

 

 This investigation into indigenous Andean political constructions and their implications 

for anti-mining mobilization is framed by the coloniality of power because the historic colonial 

formation of Latin America is key to understanding the modern political process (Quijano 

1997:114).  The colonial domination of Latin America was based in the constructed idea of race 

to differentiate between the colonizers and the populations they subordinated (Quijano 2005:56; 

Quijano 1997:114-5). Diverse cultures were lumped into one category – “indio” – which formed 

part of the colonial hierarchy and basis of power, particularly since the colonial system 

maintained the colonized population’s poverty and illiteracy (Quijano 1997:114-5). Despite 

being politically independent since the early 1800s, Latin American countries have been 

unsuccessful in their transition to modern nation-states because they have been unable to escape 

their colonial past (Quijano 2005:60; Quijano 1997:116). However, instead of freeing the 

fledgling nation-states, independence only deepened the hegemony in Peru (Quijano 2005:62).   

At the time of independence, the Peruvian elites had two options.  They could work with 

the colonized population to develop a new national identity or imitate Europe, condemning 

themselves to mediocrity (Franco 1993:53; Quijano 1997:118).  They chose to follow Europe, 

adopting the “universal” Western European liberal democratic format that relies on institutions 

and actors to regulate the relationship between civil society and the state (Franco 1993:53, 59; 

Quijano 1997:117). However, European models of democracy were unfit for Latin America 

because they originated in the relative homogeneity of European nations (Franco 1993:57; 

Lander 1997:125). Therefore, the introduction of this model to heterogeneous Latin America led 

the elites to believe they had an “indigenous problem,” which became ingrained in the system 

(Lander 1997:122; Quijano 2005:60). To resolve this dilemma, the current Eurocentric system 

must be deconstructed and rebuilt (Quijano 2005:61, 77).  The current indigenous movement 

threatens liberal democratic stability, and through this, indicates a crisis in the coloniality of 

power (Quijano 2005:55, 65).  

 

Indigeneity in Peru 

 

The Peruvian indigenous identity is complex, particularly in the Andes. It has been 

manipulated, rejected, and embraced by various groups at different times, from urban politicians 

to rural peasants, making the current manifestations historically contingent.  For much of 

Peruvian history, the relationship between the past and the present is best summarized by the 

phrase “incas sí, indios no” (Incas, yes, Indians, no), a hint at the mentality and prejudice those 

who currently identify as indigenous must confront (Greene 2005:35).  This glorification of their 

Inca past and the state’s simultaneous paternalistic disdain toward the modern Indian is deeply 

embedded in Peruvian identity and culture and can be traced to the colonial period and early 

republic. 

Unlike their Amazonian counterparts, Andean groups were co-opted into the Spanish 

colonial hierarchy (Gelles 2002:244; Quijano 2005:56; Renique 2013:12).  To organize their new 

territories, the Spanish created a hierarchical caste system based on racial phenotype (Zapata 

2014a). Those belonging to the newly encountered ethnicities were viewed as inferior and placed 
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accordingly at the bottom of the colonial hierarchy (Quijano 2005:56; Remy 1995:108).  

However, this new categorization ignored the diversity of these groups, instead dividing them 

based on origin (Remy 1995:108). Within this new indio category, indigenous Andeans were 

placed above Amazonians because the Inca hierarchy was reminiscent of European structures 

(Remy 1995:109).  As a consequence, native Andeans were deemed “more governable,” and 

were incorporated into Spanish colonial society while Amazonians remained relatively 

autonomous, aided by a geography that discouraged large European settlements (Remy 

1995:109).  This colonial dichotomy has impacted the trajectory of the two groups, influencing 

their relationship with the state and leading some to believe that the only indigenous peoples in 

Peru live in the Amazon (Remy 1995:109; Renique 2013:12).   

In the highlands, the Spanish placed native Andeans into indigenous communities to 

protect them after they were decimated by warfare and disease (Gelles 2002:244; Renique 

2013:12; Remy 1995:110). After independence, the elites dismantled these communities and 

forced the inhabitants forced to work on haciendas (estates)  (Zapata 2014a). This exploitative 

pattern continued largely undisturbed until the 20th century.  Under Leguía’s pro-indigenous 

discourse and later under General Juan Velasco Alvarado’s 1963 agrarian reform, these 

“indigenous communities” were re-organized into peasant “unions,” and later “federations,” 

following the urban workers’ model (Zapata 2014a; Remy 1995:112-4). This new organizational 

system shifted the focus of the national discourse from ethnicity to economic class, further 

distancing communities from their indigenous identity (Fano Morissey 2009:496; Gelles 

2002:247; Remy 1995:112). While the agrarian reform improved equality, it was largely 

unsuccessful in its attempt to “de-colonize” Peru’s Indian population because it was not 

substantive enough to change the attitudes of the population and politicians.  The reorganization 

from “indigenous communities” to “peasant unions” only changed the name, not the composition 

of the groups, and therefore failed to dismantle the colonial structure.   

During the middle of the century, Latin America experienced rapid urbanization as rural 

peasants moved to the cities, fundamentally altering relationships between urban and rural 

(Zapata 2014a).  Previously isolated rural emigrants could directly pressure politicians for 

inclusion in the national discourse because they lived near the main seats of power. However, 

this mass migration also disrupted the relationships in rural communities. They were no longer 

indigenous, but rather “peasants” if they stayed in their communities, or “cholos” if they moved 

to the city and assimilated into mainstream Peruvian society (Zapata 2014a).  Denigrated for 

years as indios, after identifying as cholos they were unlikely to revert because the colonial 

conception of the backwards, illiterate indio from the countryside continued to influence 

Peruvian society, and still does to this day (Quijano 2005:69-70).  Therefore, by identifying as 

cholo, they could change their status to one of education, success, and assimilation into urban 

Peruvian culture.   

Indigenous identities were particularly dangerous during the 1980s and 1990s through the 

war against Sendero Luminoso.  In 1980, Sendero Luminoso (SL), a maoist guerrilla 

organization, declared war on the Peruvian state, aiming to “liberate” the country (Zapata 

2014b).  While they operated throughout Peru, SL mainly waged war in the rural countryside 

(Zapata 2014b).  Although they attacked Lima, the epicenter of the violence primarily affected 

the south-central highlands, as SL assassinated community activists and leaders (McDonell 

2015:116). By 1988, the army had involved the rondas campesinas, community organizations 

that fought against the guerrillas (Zapata 2014b). In 1992, the capture of leader Abimael Guzmán 

effectively ended the violence, although SL still exists (Zapata 2014b).  This extreme violence, 
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which left an estimated 24,000 to 70,000 dead, more than 75 percent of whom were native 

Quechua speakers, destroyed political opportunities for rural villagers and effectively 

demolished community organizations in affected areas (Lerner Febres et al. 2003:160-2; Paredes 

2011:132-3; Zapata 2014b).   

Despite ending the violence, political repression continued.  Even after SL’s defeat, 

President Alberto Fujimori (1990-2000) criminalized protests, effectively undermining the 

established democracy (Caistor and Villarán 2006:3; Panfichi 2011:100-1). In addition to 

changing the Constitution and concentrating power in his autogolpe (self-coup), Fujimori also 

implemented “one of the most radical neoliberal reform programs in the region” (Caistor and 

Villarán 2006:3; Veltmeyer 2013:62). Despite resigning in 2000 while abroad in Japan, 

Fujimori’s neoliberal policies have continued under his successors (Arce 2014:31). However, 

neoliberalism and globalization have also fostered an increased awareness of indigeneity in Peru.  

ILO-Convention 169 and the UN Declaration on the Rights of Indigenous Peoples catapulted 

indigeneity to global prominence (Sawyer and Terence Gomez 2012: 10-11). This new 

consciousness manifested itself in Peru’s 2011 Law of Prior Consultation, which states that the 

government and companies must consult with indigenous peoples affected by development 

projects prior to implementation (Arce 2014:xxiii; Renique 2013:12).  These steps have reopened 

political opportunities for grassroots actors, but in 2013 President Humala declared that it would 

no longer apply to Andean communities (Renique 2013:12).  Thus, the indigenous Andean 

position is still precarious, but continues to strengthen, particularly around cultural, 

environmental, and extractivist themes.   

 

Mining 

 

  Extractive industries, particularly mines, offer an excellent lens to investigate the 

construction of an indigenous political identity. Mining has played a role in the Peruvian 

economy since the Pre-Columbian era and grew under Spanish mercantilism. In the early 1900s, 

the American-owned Cerro de Pasco Corporation initiated modern large-scale mining (Arce 

2014:16-7).  Although Velasco nationalized several of these companies, Fujimori privatized 

them in the 1990s (Arce 2014:46-7). Through Fujimori’s neoliberal economic policies, Andean 

extractive industry expanded from four million to 25 million hectares, a policy maintained by his 

successors (Arce 2014:46-7; Raymond and Arce 2011:558; Renique 2013:12-3; Veltmeyer 

2013:65).  Peru has the fastest growing economy in South America, largely because it has the 

highest concentration of large mining companies in Latin America.  It is Latin America’s top 

producer of gold, lead, silver, tellurium, tin, and zinc, the second-largest producer of bismuth, 

copper, and molybdenum, and also produces lower quantities of phosphates, tungsten, iron, and 

uranium (Arce 2014:48; McDonell 2015:113; “Peru: An Overview” 2013:114).  Unfortunately, 

mines create a variety of social, economic and environmental problems. Through their alliances 

with other international movements, indigenous peoples have become associated with 

environmental stewardship, for better or worse, using actions within and outside of the 

democratic system to protest environmental degradation (McDonell 2015:116-7).  

 

Case Study 

 

 Within this framework, the Santa Ana mine in Puno demonstrates various aspects of the 

coloniality of power and its dismantling. The main focus of this movement was the potential 
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contamination of water caused by mining and the implications for their livelihoods and health. 

Peruvians, despite the apparent lack of indigenous protests, represented the third highest percent 

of responders participating in a protest as part of the 2008 Latin American Public Opinion 

Project (Arce 2014:xiv). During Fujimori, communities were unable to adequately address these 

issues because the repression closed many of the political channels they currently use (Arce 

2014:90). These protests are growing and will continue to evolve as indigenous Peruvians gain 

experience and forge alliances.  

Santa Ana Mine, Puno 

At the southern end of Peru lies the Santa Ana Mine, a proposed silver mine near Lake 

Titicaca in Puno. The mine was proposed by the Canadian Bear Creek Mining Corporation, but 

in 2011, protests broke out in opposition to its construction (Baird 2011:26; McDonell 

2015:112). Protestors were especially concerned with the mine’s potential impact on water 

resources, which they depend on for agriculture and drinking water (Baird 2011:26). 

Additionally, the river in question forms part of the Lake Titicaca watershed, which supports 

tourism and fishing industries (Baird 2011:28). Nearly 25,000 people participated in the 2011 

protests that spanned 45 days and cost $117 million dollars in damage (Baird 2011:26). Initiated 

by Aymara communities, Quechua communities joined later (Baird 2011:28). These protestors 

succeeded in delaying the mine in the last days of President García’s government. He ultimately 

revoked the Bear Creek license, declared a moratorium on new mining for three years in the 

region, and promised to improve prior consultation (Baird 2011:26).   

However, these protests circumvented the democratic system by shutting down the 

region. Given the weakness of Peruvian institutions, these actors felt they could have a greater 

impact by shutting down the region, particularly since Puno is a major center of trade with 

Bolivia (Baird 2011:26). These extrainstitutional means were successful in that they managed to 

convince García to revoke the license and declare the region off-limits for three years, but this 

victory is unlikely to last. In 2011 at the end of his presidency, García implemented the 

moratorium to absolve himself of any ill effects, effectively postponing the fate of mining in the 

region for his successor Ollanta Humala. Although Humala made multiple campaign promises to 

indigenous communities and received high levels of support in Puno, he reversed his position on 

multiple issues, preferring to continue Peru’s economic growth rather than confront existing 

structural issues (Renique 2013:12-3). Additionally, the moratorium is a decreto supremo. The 

executive branch declares decretos supremos, intervening in the legislative process to address 

immediate national concerns, but they are also more easily reversed than a law (McDonell 2015: 

112). Despite circumventing democratic institutions, these mobilizations are an important first 

step in initiating the conversation. As they grow and coalesce into a united front, they will be 

powerful enough to rework the democratic framework and create lasting change.   

Notwithstanding their legal shortcomings, these protestors took a vital step from 

community level to regional mobilization using indigenous identities combined with an 

environmental message to reach the urban centers. The use of indigenous identities from the 

outset is an important distinction from prior mobilizations emphasizing peasant characteristics. 

By identifying as Aymara and Quechua, they tapped into a larger international context of 

indigenous rights instead of the national discourse on class-based rights. Future manifestations 

could utilize this international support to pressure the Peruvian government to acknowledge their 

rights and dismantle their colonial situation. 

Another interesting factor is that the Aymara communities, despite being a minority when 

compared to the Quechua population, were the first to mobilize against the development (Baird 
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2011:28; McDonell 2015:113). This may be an effect of Sendero Luminoso, when both 

guerrillas and government forces targeted Quechua-speakers, making them more wary of 

reasserting their identity to a larger audience. However, the impact on Lake Titicaca may have 

encouraged them to renew an indigenous discourse. Lake Titicaca is central to Andean 

cosmology, as it is the origin of Manco Capac and Mama Ocllo, the legendary founders of the 

Inca Empire (Flores Ochoa 2014). Therefore, in addition to the physical threat to their material 

culture, the Santa Ana mine was also an unconscious threat to their culture as a whole, 

compelling them to fight.   

Although the indigenous communities began the protests, they soon expanded beyond 

their immediate neighbors to forge links with others who had faced similar situations, or could 

potentially face a similar impact. An indigenous organization, CONACAMI, supported them by 

bringing the issue to national attention (Baird 2011:27). With 19 percent of Peru allotted to 

mining concessions, communities throughout the country can sympathize with the protestors’ 

plight, expanding their future network (Baird 2011:27). The affected communities also 

successfully framed the issue as a potential environmental problem for the citizens of Puno 

because leakage from the mine could contaminate Lake Titicaca and Puno’s water supply. Their 

widespread support network, in addition to the economic consequences of a continued strike, 

convinced García to revoke the license and institute the moratorium.   

Protestors ultimately used tactics outside of the democratic institutions to delay or halt 

mining expansion. Although they initially tried to work within the institutional framework, the 

government was unresponsive and sided with the large corporations, sparking the protests. 

However, these protestors expanded their alliances from the local community to the regional, 

national, and international community. Prior protests focused only on the immediately affected 

area, and therefore did not have a wide base of support with which to fight the government (Arce 

2014:95). Since these early protests were small, they could be bought off or ignored. However, 

once they expanded beyond the immediate community to include others who would be indirectly 

affected, the size of the protests grew, becoming more powerful, ultimately transforming into a 

force the government and corporations had to recognize. In Puno, the affected communities 

created regional alliances that crossed the rural-urban divide, a vital step that many previous 

groups were unable to manage (Arce 2014:95). By emphasizing the threatened water resources, 

they united rural and urban. Since water is necessary for life, it crosses the ethnic, cultural, and 

economic barriers dividing the population, effectively uniting them in opposition. The inclusion 

of CONACAMI and their network also raised the importance of their struggle to the national 

government, forcing the government to intervene. Therefore, environmental degradation, or the 

threat thereof, is an important frame for future mobilizations to use in order to expand their 

movement and persist long enough to actually affect change.   

This proposed location also impacted sites of cultural importance that underlay the 

environmental rhetoric. In Puno, the protestors framed themselves as indigenous from the outset, 

citing the threat to their traditional livelihood as the reason for their mobilization (Baird 2011:26-

9; McDonell 2015:113). Here, the threat to Lake Titicaca, important in Andean cosmology, 

likely played an important role in driving their activism. The different strategies of claiming 

indigeneity and emphasizing an indigenous discourse can also be traced to historical causes. 

Despite its place of inferiority in Peru, the protestors in Puno did not hesitate to identify as 

indigenous, taking the first step in dismantling their colonial situation. In light of the extreme 

violence this region suffered during the Spanish conquest and under Sendero Luminoso, the 

indigenous organization is especially remarkable.  
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Another important facet of these most recent mobilizations is that the initial actors were 

Aymara, not Quechua. SL’s violence was concentrated in the Quechua communities of the 

south-central highlands, so the Aymara, living in the extreme south, were less affected (Zapata 

2014b). However, the violence did affect Quechua communities and organizations that were 

reluctant to join the protests, waiting until several months after the Aymara began protesting to 

join (McDonell 2015:113). However, as opposed to the northern regions, southern Quechua 

culture has a stronger indigenous identity because this region was the center of the Inca Empire 

and epicenter of indigenous resistance to colonial rule (Paredes 2011:132).  

 

Implications of Mobilizations 

 

 The claims of indigeneity, although weak, are a sign that Peru is finally joining the 

international indigenous movement. Instead of class-based protests, participants in the Andes are 

using their indigeneity to reframe their movements and tap into the international indigenous 

network. These actors are finally joining the “new face” of Latin American democracy that is 

increasingly indigenous, female, and leftist as a result of the political protests and international 

actions of the 1980s and 90s (Arce 2014:xi). These protests are continuing in this tradition 

against neoliberalism, particularly neoliberal extractivism. In 2006, the United Nations passed 

the Declaration on the Rights of Indigenous Peoples, which includes the right to self-

identification and the right to prior consultation (Sawyer and Terence Gomez 2012:11). 

However, even as Peru signed this declaration, they selectively applied these rights (Poole 

2010:31).  

 Previously, only Amazonians were granted indigenous rights (Remy 1995:108). In 2011, 

the Law of Prior Consultation granted all indigenous communities the right to consultation 

before the development of any extractive industry on their land (Arce 2014:xxiii; Renique 

2013:12). However, this law is selectively applied, which forces indigenous communities to 

constantly pressure for consultation (Poole 2010:31; Renique 2013:12). The government’s 

reliance on selectivity instead of recognizing self-identification demonstrates that the coloniality 

of power continues to impact Peru. In ignoring the indigeneity of highland communities, recent 

governments have failed to break with their colonial mindset. To move beyond race, politicians 

cannot decide who qualifies as indigenous. The inability to evenly apply the law demonstrates 

the ineffectiveness of Peruvian democracy in the face of influential individuals. The Peruvian 

institutions themselves are not strong enough to represent the interests of the people as regimes 

change, causing actors to circumvent them. However, the use of decretos supremos is dangerous 

because there are no consequences if a future president decides to dismantle or completely 

disregard it. For example, in 2007, García signed a decreto supremo supporting the Santa Ana 

project as a “matter of national interest” but later overturned it with his 2011 decreto (McDonell 

2015:114; “Peru: An Overview” 2013:116).     

 While the coloniality of power continues to influence the national political scene, 

individual communities are beginning to move beyond it, forging links with other groups. Prior 

protests were unsustainable because they were limited to the immediate community and were 

thus unable to compete with large transnational corporations or the national government (Arce 

2014:95). However, their current external alliances strengthen their position because they are no 

longer restricted to their immediate community, instead expanding to incorporate a wide array of 

actors. Through their expansion, these Andean communities have crossed barriers, allying 

themselves with urbanites and their Amazonian counterparts, key coalitions to dismantling the 
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coloniality of power. The reframing of the issue as environmental enabled protestors to cross 

barriers because environmental health, particularly water quality, affects all citizens regardless of 

location or ethnicity.   

 Uniting with the Amazonian groups may be the indigenous Andean’s most successful 

attempt to move beyond the coloniality of power. Since the Inca, indigenous peoples have been 

divided by geography. This division grew more intense under colonial rule as the Spanish were 

unable to gain a significant foothold in the inhospitable Amazon and its disparate groups, 

compared to the more hospitable climate and centralized empire located in the Andes (Remy 

1995:109). Different policies throughout the years of the republic have continued this trend, and 

indigenous Amazonian organizations grew stronger before Andean organizations (McDonell 

2015:116-7). Although there are still organizations focused on issues facing the Andean or 

Amazonian communities, COPPIP, the Permanent Conference of the Indigenous Peoples of 

Peru, is coordinating them toward one common goal for the betterment of all Peruvians who 

identify as indigenous (McDonell 2015:119; Paredes 2011:130-1).   

 

Conclusions 

 

 Historically, indigenous peoples in Peru have been so excluded and exploited that 

scholars often cite Peru as an exception to the recent indigenous movements (McDonell 

2015:115; Raymond and Arce 2011:556). However, with the advent of the international 

indigenous movement and the growing exploitation of land, communities in Peru are 

increasingly self-identifying as indigenous and demanding rights (Gelles 2002:239). Although 

there were mobilizations in the past, these have quickly faded because they are local and failed to 

address the issue on a national scale (Arce 2014:95). Yet in Puno, the protests against the 

expansion of the Santa Ana mine did not fade, but rather grew to national and international 

importance. This mobilization succeeded because it reframed the debate, challenging the 

coloniality of power by creating a network of alliances that incorporated urban, regional, 

national, and international actors. 

 One of the most impactful political frames is the environment because threats to 

environmental health impact all individuals regardless of class or ethnicity. Water in particular is 

an important commodity, especially in the Andes. Consequently, environmental concerns, 

particularly water, may provide an impetus for moving beyond the coloniality of power. 

However, to do so, the social movements must develop and strengthen their political alliances in 

order to confront the elites.   

 Nevertheless, their efforts will not make an impactful difference if they are not 

incorporated into the democratic institutions. Through inclusion in decision-making, indigenous 

groups will force a decolonization of power. However, the existing Peruvian institutions are 

weak and influenced by politicians willing to embrace neoliberalism and support extractive 

industries, forcing communities to forge alliances and act outside of the democratic system. In 

the coming years, indigenous movements in Peru may surprise everyone and become the “rising 

wave of social protest” that Arce (2014) anticipates will soon break against the neoliberal dam 

founded in the coloniality of power (xiv).    
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United States Drone Strikes: 

How They’ve Been Justified 
 

Sasha Hondagneu-Messner 
 

There are not very precise and specific legal standards pertaining to drones used by the US for 

targeted killing.  The current tactics the United States is using with drones for targeted killing are 

legal with regards to the vague rules and regulations set by International Law.  This vagueness of 

law results in part because the United States shapes International Law for self-serving purposes. I 

will end by outlining how multilateral oversight and regulation hold the potential for change; 

however, given the current configurations of law and international power, such change is likely 

unfeasible in the near future.  This paper examines the legal framework used for targeted killing, 

how the introduction of non-state actors has changed the status quo, and how the US navigates 

many legal frameworks in order to legally justify these killings. 

 

 

 

 

Introduction 

 

In this paper I will examine the legal standards pertaining to the technological innovation 

of drones used for targeted killing.  Although a few other countries have and use drones, for this 

paper I will only analyze the United States’ use of drones for targeted killing, as the United 

States is currently the largest perpetrator of drone warfare.  As an innovator of this new 

technology, the example of the United States will set future precedents and international norms 

for targeted killing. 

I will argue that the current tactics the United States is using with drones for targeted 

killing are legal with regards to the vague rules and regulations set by International Law.  This 

vagueness of law results in part because the United States shapes international law for self-

serving purposes. I will end by outlining how multilateral oversight and regulation hold the 

potential for change; however, given the current configurations of law and international power, 

such change is likely not feasible in the near future.   

The structure of this paper will be as follows.  I begin by defining targeted killings, and 

then explain the legal framework within which targeted killings can operate, as well as the 

framework within which the United States currently operates.  Next, I examine the impact of 

non-state actors on armed conflicts and International Humanitarian Law, and how the United 

States has had to adjust international legal frameworks that were written years ago and apply 

them to different, modern contexts.  I will then explain how the United States navigates within 

current frameworks to make a coherent and legally effective policy of targeted killing with drone 

strikes.  I will end with potential recommendations for multilateral oversight, adding a slight 

reservation as to how effective they can be. 
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Targeted Killing 

 

Targeted killing has many varying definitions, but all scholars seem to agree on one 

thing: it involves the targeting of a specific individual to be killed.  In the 2006 Israeli Supreme 

Court Case, “Public Committee Against Torture v. Government of Israel,” targeted killing was 

identified as “preventative strikes which cause the deaths of terrorists and sometimes nearby 

innocent civilians” (Barnidge, 411).  This is important, as many scholars use and cite this legal 

precedent when analyzing the legality of targeted killings.  However, I believe the scope of this 

definition is too narrow, as it assumes that the intended targets of targeted killing are terrorists 

while doing nothing to define a terrorist. 

 For the purposes of this paper I will use Philip Alston’s definition from his 2010 report 

to the UN Human Rights Council on targeted killings.  He defines a targeted killing as “the 

intentional, premeditated and deliberate use of lethal force, by States or their agents acting under 

colour of law, or by an organized armed group in armed conflict, against a specific individual 

who is not in the physical custody of the perpetrator” (Alston, 3). I will use this definition 

because it gives a broader scope to examine targeted killings, which better fits the actual 

practice.   But it is important to note that the view of the United States on targeted killing is 

closer to Israel’s definition.  I will further examine the difference between principle and practice. 

 

Armed Conflict Distinctions 

 

 Among legal scholars who study targeted killing there is an important criteria for 

defining whether targeted killings take place in the context of an armed conflict.  How a targeted 

killing is viewed depends first on whether or not the targeted killing is applied in the context of 

an armed conflict or not.  The sets of rules and laws that govern targeted killing are completely 

different under these two contexts. 

If the context is that of an armed conflict, both International Humanitarian Law (IHL) 

and Human Rights Law apply. This focus on circumstantial context stipulates that “targeted 

killing is only lawful when the target is a ‘combatant’ or ‘fighter,’ or in the case of a civilian, 

only for such time as the person ‘directly participates in hostilities’” and that such a force “must 

be proportionate so that any anticipated military advantage is considered in light of the expected 

harm to civilians” (Alston, 10).  These rules are supported in the Geneva Convention’s Common 

Article 3, and Additional Protocol I articles 50 and 52.  These conventions are largely considered 

codifications of customary international law, and even if a state or group of non-state actors has 

not ratified them, those actors are still held to these standards (Renteln).  Common Article 3 is a 

common factor of all four Geneva Conventions, and it is in place to make certain that even if a 

group has not signed on to the Geneva Conventions, as is true of many irregular armed forces, 

those groups are still bound to these rules of reducing violence towards civilians and targeting 

combatants. 

 Second, if the targeted killing is not viewed in the context of an armed conflict, then it is 

governed by human rights standards.  These standards, drawn from the Human Right Committee 

of the UN in the 61st session were also really just a codification of international customary law, 

and apply a more strict definition that “a state killing is legal only if it is required to protect life 

and there is no other means of preventing that threat to life” (Alston, 11).  Human rights 

standards are always applicable regardless of armed conflict or agreement to the conventions.  
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With these two contrasting definitions of targeted killing in play, it is important to determine 

whether the United States is in an armed conflict or not when using drones. 

 One massive problem with regard to this distinction is that there is no clear definition in 

international law as to what constitutes an armed conflict.  For instance a “recent massive, three 

volume, four thousand-plus page International Committee on the Red Cross (ICRC) study on the 

customary law of international humanitarian law” (Anderson, 10) provides no such definition.  It 

is important to note that the ICRC is the only institution with controlling authority over IHL, 

with their mandate stemming from the Geneva Convention.  The ICRC is considered 

diplomatically neutral and is allowed to distribute aid to both sides of an armed conflict 

(Renteln).  The fact that the only authority figure on IHL has no clear definition of armed 

conflict grants tremendous latitude to states so that they may define it themselves.  Since “the 

IHL applicable in armed conflict arguably has more permissive rules for killing than does human 

rights law” (Alston, 14), it is unsurprising that the United States broadly defines its current 

situation as an armed conflict.  I will continue by explaining how the United States justifies an 

armed conflict within its own legal parameters. 

 

Armed Conflict and Non-State Actors 

 

Modern warfare has been substantially transformed from the time when the sets of rules 

were made to govern it.  Warfare in the 21st century rarely involves two distinct nation states, 

marching at each other in different uniforms, as they did in WWI and WWII.  As Barnidge 

reminds us, in the present day “not all armed conflicts can be easily classified in the framework 

of the traditional definition” (Barnidge, 429).   Instead modern warfare more often consists of 

conflicts between a state and a group of actors that do not have allegiance to a particular state, 

which makes classifying them difficult.  In the War on Terror, most of the enemies of the United 

States have largely been considered non-state actors.  There is debate over whether nation states 

have a right to engage in self-defense against these non-state actors. 

The International Court of Justice (ICJ) has held that a nation-state cannot use Article 51 

of the UN Charter, the right to self-defense, against non-state actors (Alston).  However, the 

United States has argued against this, citing customary law as well as “Security Council 

Resolutions 1368 and 1373 issued in the wake of the September 11 attacks as well as NATO’s 

invocation of the North Atlantic Treaty’s Article 5 self defense provision” (Alston, 13). U.S and 

international legal responses to the September 11 attacks are a major foundation of the U.S 

argument, and has been backed by international institutions as evidenced by the UN Resolutions 

and NATO invocation. Both the UN and NATO are considered legal systems of the international 

community for shaping international law, but there is a substantial degree of U.S hegemonic 

power in both of them.  Neither of these institutions are completely neutral international 

organizations, as each nation-state does not hold equal democratic power to influence the 

creation and interpretation of law.  The extent of U.S influence in these two institutions, while 

large, does not discredit their applicability in International Law.  The United States uses these 

institutions, as well as other methods, to justify an armed conflict. 

One example of the U.S using international legal institutions to support their contention 

of an armed conflict is in the “Report of the United States of America submitted to the UN High 

Commissioner for Human Rights in conjunction with the Universal Periodic Review (2010),” 

where the US declares that it is “currently at war with Al Qaeda and its associated forces,” and is 

in compliance with “the laws of war in all aspects of this armed conflict” (para. 82).  In a speech 
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to the American Society of International Law, Harold Koh, the Legal Advisor for the Secretary 

of State acknowledged “a conflict occurring in Afghanistan and elsewhere,” and involving “an 

organized terrorist enemy that does not have conventional forces, but that plans and executes its 

attacks against us” (Koh, 2010).  As the legal advisor to the Secretary of State, Koh’s job is to 

articulate U.S. practices as legal or illegal and to provide the justification for these practices.  

Most of Koh’s statements should be taken as U.S. legal interpretation of international law.  Koh 

also cited the United States Congress’ authorization of “all necessary and appropriate force 

through the 2001 Authorization for Use of Military Force (AUMF)” (Koh, 2010).  This, coupled 

with President Obama’s public statements regarding the war, “which by their nature inject 

themselves into a context of international legal meaning and significance” (Barnidge, 434), give 

support for defining armed conflict with al Qaeda.   

 There is no clear definition of armed conflict, however, so how it is defined is not held to 

a unanimously agreed upon standard.  But by asserting to the UN, to other international 

institutions and in domestic declarations, that it is in an armed conflict, the United States 

constructs a definition of the situation that it is in an armed conflict with al Qaeda. Any objection 

by the ICJ against armed conflicts with non-state actors has little effect on the United States’ 

actions; the United States only accepts the court’s jurisdiction on a case-by-case instance, and is 

not likely to accept any of the court’s rulings that might go against or threaten U.S. power.  In 

essence, the debate over armed conflict and non-state actors loses its significance and becomes 

“a kind of paper tiger, a remote law school hypothetical with no bearing on actual policy” 

(Anderson, 12).  As far as state practice and actions are concerned, the United States’ actions 

against al Qaeda are an armed conflict and the rules of IHL apply. 

 One last clarification to be made before going into the laws of IHL is whether targeted 

killing violates state sovereignty.  According to the UN Charter, targeted killing would be 

permissible within the geographic boundary of another state if “the second state consents, or the 

first, targeting, state has a right under international law to use force in self-defense” (Alston, 12).  

There is evidence that both Pakistan and Yemen have consented to the U.S. use of drones (Allen; 

Mazzetti).  In addition, the United States defines the use of drones for targeted killing in 

Afghanistan as legal under the category of self-defense.  As Koh explains, the United States 

asserts that in “response to the horrific 9/11 attacks, they may use force consistent with its 

inherent right to self-defense” (Koh, 2010).  As explained above, the United States has given 

sufficient legal explanation under the existing standards of international law to be considered to 

be in an armed conflict.  

 

 Interpretation of International Humanitarian Law 

 

 The grey areas associated with non-state actors in International Law do not end with 

armed conflict distinctions.  Non-state actors require new interpretations of pre-existing laws and 

norms.  The United States has taken advantage of the vague wording of many treaties and 

international standards to support its actions.  As Koh explained in his speech, the laws of war 

were written for “traditional armed conflicts among states, not conflicts against a diffuse, 

difficult-to-identify terrorist enemy, therefore construing what is necessary and appropriate under 

the AUMF (the 2001 Authorization of Use of Military Force Act) requires some translation or 

analogizing principles from the laws of war governing traditional international conflicts” (Koh, 

2010).  Next, I will examine two principles that are foundations of IHL: proportionality and 

distinction. 
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 The principle of proportionality in IHL requires that any attack in an armed conflict that 

could cause incidental death or injury to civilians must inflict less collateral damage than the 

concrete military advantage gained from the action.  These rules are found in Additional Protocol 

I and in the ICRC’s report on Customary International Humanitarian Law Rules.  For example, if 

an irregular armed force locates its headquarters in an elementary school, should a state be able 

to attack it?  If there were minimal forces with a small threat to anybody and an attack would 

cause the death of many children, probably not.  But if they had access to a nuclear bomb that 

could potentially kill millions of people, the military advantage of saving those millions of 

people would be greater than the potential loss of children.  Where the divide is for what 

constitutes proportionality and what does not, however, remains unclear.  One continuing trend 

that is evident is the vagueness of the international standards; for proportionality there are no 

specificities with regards to what proportion is just and legal.  This too is up to nation-states to 

decide on their own.  Nevertheless the important part to take from this is the acceptance of 

“collateral damage when such damage is outweighed by a particular attack’s concrete and direct 

military advantage anticipated” (Barnidge, 440).  How and what the United States defines as 

military advantage and the number of civilian casualties will be explained later. 

 Another of the most important rules of IHL is that of distinction, which explains the 

difference in how combatants and civilians are treated in an armed conflict.  Founded on the 

1949 Geneva Convention and the 1977 Additional Protocols’, definitions of distinction, 

“combatants are defined as members of an organization that possess an internal disciplinary 

system that enforces the laws of war.  Civilians are negatively defined as all non-combatants” 

(Lewis and Crawford, 1130). Many aspects of Additional Protocol I (which the U.S has not 

ratified) are considered to be customary law by the ICRC, including distinguishing “between 

civilian objects and military objectives” and the avoidance of “locating military objectives within 

or near densely populated area” (Lewis and Crawford, 1138).  Again there is a lack of specificity 

in defining the distinction between combatants and civilians.   

When the Geneva Convention was ratified, the common distinction of combatants was 

fairly straightforward.  It entailed members of the military forces of a nation state. Combatants 

wore uniforms, stayed in bases, were in an organized structure and were either sent off to war, or 

brought upon to protect their land from foreign invasions.  In these instances of the past, the 

principle of distinction was easy to follow.  There were rarely any instances that required the 

necessity to define distinction of irregular armed forces.  With the creation of the nation state 

“from the Treaty of Westphalia in 1648 until the 1950s, the actions of irregular armed groups 

were rarely outcome determinative” (Lewis and Crawford, 1149).  When the Geneva 

Conventions were drafted there was no need to define distinction for irregular armed groups, as 

they had never represented a large threat.  But as groups of non-state actors began to overcome 

much more advanced and powerful militaries, the legal complexities of distinction grew.  Still, 

the definition of a combatant of an irregular armed force remains unclear. 

 One way states have navigated this complication is through Additional Protocol I, Article 

51(3) which specifies “civilians shall enjoy the protection afforded by this section, unless and for 

such time as they take part in hostilities.”  This Article removes a civilian from their protected 

status to a combatant status, available to be targeted in an armed conflict if the civilian has take 

direct participation in hostilities.  This way of changing civilian status does not always clear 

things up however.  The ICRC Study on the Customary Status of IHL found that “a precise 

definition of the term ‘direct participation in hostilities’ does not exist”(22).  This is another 
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example of an international legal standard that leaves discretion to the state, most often 

benefiting the more powerful and stronger ones. 

By the principle of distinction, “irregular armed groups are required to distinguish 

themselves from the civilian population to shield them from attack” (Lewis and Crawford, 1151).  

But this is not the practice of most irregular armed groups.  Since they are not officially part of a 

nation, and are already considered terrorists in most cases, many of these groups see fit to not 

follow the rules of war in distinguishing themselves from civilians.  It is an effective strategy, as 

nation states that have much more technology, power and military would easily eliminate forces 

such as Al Qaeda if they made themselves public and distinct from civilian populations.   

Nations are still bound to the rules of IHL and proportionality even though non-state actors are 

breaking the rules of IHL. When non-state actors who are combatants privately hide amongst 

civilians, “the use of civilians as human shields does not release the attacker from his obligations 

with respect to civilian populations” (Lewis and Crawford, 1151).  Nations are held to a higher 

standard of obligation than irregular armed forces.  Since most irregular armed forces are already 

breaking other international laws (why else would a nation be in an armed conflict with them?), 

following the rules of distinction and proportionality is not necessary.  This strategy is effective 

for irregular armed forces, and is part of the reason for their survival. 

 Ironically enough, in Lewis and Crawford’s article “Drones and Distinction,” they argue 

that the use of drones for targeted killing was increased because of this very reason.  To comply 

with International Humanitarian Law, states needed better intelligence on the locations of 

terrorists and smaller weapons to minimize injury to civilians.  Drones seemed to offer a perfect 

solution for the United States to comply with IHL.   

 

U.S. Practice 

 

One necessary clarification I have not yet made is whether targeted killing itself, 

regardless of non-state actors and drones, is legal in an armed conflict.  The unequivocal answer 

is yes.  As Koh states, “individuals who are part of such an armed group are belligerents and, 

therefore, lawful targets under international law.” Koh explains the historical precedent of how 

American aviators tracked and shot down the plane carrying the architect of Pearl Harbor during 

World War II.  In addition, the lack of trial or legal process prior to the use of lethal force is not 

required under an armed conflict according to Koh.  These two points may be correct, but that 

does not mean that there are no unanswered questions. Targeted killing is not in itself a 

controversial topic; in world courts, it is acceptable that people kill each other in armed conflicts. 

The controversy lies in who can be targeted and when. 

 In Harold Koh’s speech, he explains how the U.S. administration is obeying all the 

necessary laws and principles of war, including both distinction and proportionality.  He states 

that “the procedures and practices for identifying lawful targets are extremely robust, and 

advanced technologies have helped to make our targeting even more precise” (Koh, 2010).  What 

Koh did not do was explain or go into detail concerning what any of these procedures and 

practices looked like.  This is for good reason, as the United States does not want to reveal how 

these decisions are made. 

 The U.S evades this set of limitations by employing a loophole: the CIA, a civilian 

agency (non military personnel).  It is CIA agents that operate and administrate drone attacks in 

instances of targeted killing.  None of the information or procedures the CIA implements is made 

public “since the CIA can rely on state secrecy, it would be difficult to prosecute these officials 
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since classified information pertaining to homeland security is supposed to be at stake… If the 

officials disclose secret information to the public they risk about 30 years of imprisonment” 

(Knoops, 711).  It is the CIA who defines distinction as far as who is acceptable to be killed by a 

drone strike, and the CIA decides how many civilian deaths justify the law of proportionality.  

The CIA can exploit the vague laws of proportionality and distinction to whatever purpose they 

see fit, and can then hide its decision-making process under an umbrella of secrecy viewed as 

necessary to protect national security.   Although individuals such as Koh and others speak of a 

large system of checks, regulations and procedures to justify drone strikes, the CIA’s 

“methodology is far from clear.  As long as this lack of clarity exists, the CIA will virtually have 

an unrestricted license to kill” (Knoops, 712). 

 The CIA becomes the arbitrator for navigating within the unclear and indistinct 

international standards.  The CIA decides who is a combatant in an armed conflict, and what 

defines direct participation in hostilities to make a civilian legally regarded as a combatant.  The 

CIA decides the laws or proportionality and distinction.  One would think that this was illegal 

but “the United States, as with all other States that engage in methods and means of warfare, is 

not required by international humanitarian law to reveal it’s tactical ‘playbook’”  (Barnidge, 444) 

with regards to their civilians actions in an armed conflict.  Because none of these international 

standards have commonly accepted definitions or meanings, they are left to the state 

interpretation, which is held onto privately in select circles in the interest of national security.  In 

fact “to date, no State has disclosed the full legal basis for targeted killings, including its 

interpretation of the legal issues discussed above. Nor has any State disclosed the procedural and 

other safeguards in place to ensure that killings are lawful and justified, and the accountability 

mechanisms that ensure wrongful killings are investigated, prosecuted and punished” (Alston, 

26).  There is absolutely no transparency with how the CIA and the United States carry out drone 

strikes, and according to U.S. interpretations of international law, there need be no such 

transparency 

 

Recommendations and Why They Probably Won’t Work 

 

 Given the CIA’s current license to kill, a number of policies could increase transparency 

and provide better oversight for targeted killings by drones.  One recommendation would be to 

simply increase the transparency that these drone strikes are operating under by making states 

“publicly identify the rules of international law they consider to provide a basis for any targeted 

killings they undertake” (Alston, 27) as well as explaining why the strike was to kill and not 

capture.  If followed, this increased transparency would minimize the amount of drone strikes, as 

the entire international community would know under what circumstances and why a target was 

chosen for a drone strike.  It would force the United States to think carefully and cautiously 

before using drone strikes.  I am doubtful that the United States would willingly give up the 

degree of secrecy they currently hold with drone strikes.  This secrecy is an enormous source of 

power for the United Sates and given the increasing rate of U.S. drone strikes, the secrecy 

provided by IHL will not be simply given away.  However if a multilateral group of countries 

saw fit, they could unite against the United States and force them to increase their transparency 

with drone strikes.  This could be done through economic sanctions, UN sanctions, treaties, 

armed conflict or political pressure.  This is unlikely however, as most of the countries that have 

the power to collectively confront the U.S. would have little interest in doing so.  Drone strikes 

are used mostly against irregular armed forces, not nation-states, and the countries the U.S. is 
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using drone strikes in are not the ones that could retaliate in such a way to force increased 

transparency by the United States.  Still, there is much public opposition to drone strikes, with a 

recent Pew Survey showing that of “39 of 44 countries surveyed, majorities or pluralities oppose 

U.S. drone strikes targeting extremists” (anon, 2014).  Although there is no evidence of the 

leaders of nation states publically opposing drones, their citizens certainly do and maybe the 

advocacy for transparency could begin with them. 

 Another possible recommendation would be for the international community to ratify 

new treaties, regulations, and frameworks regarding the rules of war.  These rules could 

potentially give direct definitions to terms—armed conflict, distinction, proportionality, and 

direct participation in hostilities—that have previously been too vague to be strictly defined.  The 

United States would probably not sign on to a treaty that sharpened the definitions of these 

terms, as they currently benefit from the “vague treaty language or vague provisions in United 

Nations Security Council Resolutions.  The United States’ position is strategically vague but 

legally defensible, and international humanitarian law does not require more than this” 

(Barnidge, 444).  Given that the United States holds one of the most powerful positions in the 

UN, a UN based solution would be difficult for other countries to achieve.  Any international 

legal framework introduced that would change the status quo and take away the current 

privileges the United States has with drones and targeted killing is difficult to imagine as 

successful.  The United States can choose if it wants to participate or not, making most potential 

solutions optional for them. 

 

Conclusion 

 

 As international law currently stands, the drone attacks by the United States are arguably 

legally viable.  If we accept the United States’ contextual definition that it is in an armed conflict 

with Al Qaeda, then it follows that U.S. drone strikes do not violate the rules of International 

Humanitarian Law.  Non-state actors have added an interesting factor to this debate as their 

distinction and classification muddles the classical interpretation of armed conflict and IHL.  The 

United States is able to bypass these distinctions brought upon by irregular armed forces by 

using the vague international legal standards to create a position that is legally defensible.  

However as previously stated many of these rules and standards were already set by the United 

States in the first place. It seems likely that the standards and example that the United States is 

setting right now will come to set International Customary Law and the rules of drones in the 

future.   

 As far as what the lies in the future for drone strikes, I am uncertain if any grand change 

of course from their current use is possible.  So long as the U.S. has the power to influence the 

creation of international law and selectively interpret certain aspects of it, this vicious circle will 

most likely continue to provide sufficient legal justification for the actions of the United States.   
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Prisoners and Detainees: Rights and 
Violations in Israel and the United States 
 
Trevor Kehrer 
 

Despite signature and ratification of covenants that affirm human rights, abuses of prisoners’ 

rights are disturbingly common in American and Israeli prisons. In addition to inhumane 

conditions in domestic American prisons, the American prison at Abu Ghraib was home to 

particularly horrific human rights abuses including torture, rape, and murder. Likewise, 

political prisoners in the Israeli Ktzi’ot prison camp are continually subjected to treatment that 

violates the terms of international law. In spite of the continued violations of both nations’ 

international obligations, international consequences such as sanctions or additional monitoring 

have not been imposed. The international standards that the United States and Israel swore to 

uphold are not being enforced. In order to protect international human rights, either these 

nations will need to voluntarily re-forge their militaries and prisons to be compliant with 

international standards, or the United Nations will need to develop an independent enforcement 

mechanism that is capable of punishing nations that do not comply with their international 

human rights obligations. Otherwise, violations of the rights of prisoners will continue to occur 

unchecked. 

 

 

 

 

Introduction 

 

A great inconsistency exists between the stated goals of nations that ratify human rights 

instruments and the reality that these nations propagate. It appears that with international 

prominence comes an unwillingness to lead by example. The United States and Israel are among 

the most prominent examples of countries whose governments act on the global stage. Both 

nations are internationally active, prestigious, and committed to creating and following 

international law. The United States hosts the United Nations, has a seat on the United Nations 

Security Council, and has ratifiedUnited Nations conventions aimed at laying the groundwork 

for international cooperation and securing respect for human rights. iAmong these are the 

Universal Declaration of Human Rights (UDHR), the Convention against Torture and Other 

Cruel, Inhuman, or Degrading Punishment (CAT), the International Covenant on Civil and 

Political Rights (ICCPR), and the International Covenant on the Elimination of All Forms of 

Racial Discrimination (ICERD). Israel has ratified more United Nations human rights treaties 

than the United States, including all of the aforementioned treaties, as well as the International 

Covenant on the Elimination of All Forms of Discrimination Against Women (CEDAW), the 

Convention on the Rights of the Child (CRC), the Convention on the Rights of Persons with 

Disabilities (CRPD), and the International Covenant on Economic, Social, and Cultural Rights 

(ICESCR).ii  These developments are reflective of the commitments to uphold human rights and 

dignity that both nations have made.  Yet even with this wide swath of commitments and 
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obligations to human rights, both nations have recently committed human rights violations 

against prisoners within their own respective jurisdictions. For the purposes of this paper I’ll be 

examining the obligations that states have under existing human rights law. Next, I will discuss 

the conditions within American Supermax prisons in California. I will then explore the human 

rights abuses committed in the American Abu Ghraib prison in Iraq and in the Israeli Ktzi’ot tent 

prison in the Negev desert. I will conclude with a consideration of possible solutions to the 

problems of state non-complicity that these examples present. 

Both the American and Israeli governments have agreed by signing and ratifying 

international law that, even when incarcerated, human beings ought to have their rights and 

dignity maintained. Their ratifications of the CAT are testaments to their commitments to 

eliminating human rights abuses, especially in prisons. Yet, both governments also imprison 

individuals without trial, deny detainees Habeas Corpus, violate their bodily integrity, inflict 

cruel and unusual punishment, disregard their human dignity, and even torture them based on 

their perceived threat to society. If governments sign and ratify United Nations conventions, and 

then proceed to break the conditions of those very treaties, they fail their contractual obligations 

under international law. Both states have attempted to show that they will act in order to protect 

the dignity of prisoners. This is not the case in reality. According to Grant T. Harris in the Israel 

Law Review, Israel uses international law as a “legal and political cover,” and this choice leaves 

Israel “open to criticism.”iii Furthermore, when the governments that commit these acts are as 

well-established and respected as the United States and Israel, they also fail their responsibilities 

as principal agents in the international sphere. This is deplorable and more than worthy of 

criticism. Whether or not an individual actually poses a threat, they still deserve to have their 

rights respected and to be protected against torture, murder, and other abuses in accordance with 

the terms of the CAT, which both countries have ratified.  Unfortunately, current international 

law lacks adequate enforcement mechanisms and does not ensure that prisoners are sufficiently 

protected.  

 

Concerns with International Law 

 

The CAT explicitly forbids torture in any of its forms but especially when “severe pain 

and suffering, whether physical or mental, is intentionally inflicted on a person for such purposes 

as obtaining from him or a third person information or a confession.”iv It also forbids 

justification of torture and extradition in Article 2 and reaffirms the terms of Articles 5 of the 

UDHRand Article 7 of the ICCPR. These guarantee that “no one shall be subjected to torture or 

to cruel, inhuman, or degrading treatment or punishment.”v,vi The protections conferred by the 

UDHRand the ICCPR can be further understood to extend to protection of human dignity as a 

right inferred by the denial of “degrading treatment.” In spite of this, the protection of dignity, 

among various other rights, is often forgotten in the context of prisons. 

  Where the convention falls short is in allowing states to establish their own enforcement 

mechanisms and punishments for inflicting torture. The convention instructs each state to 

establish, in reference to acts of torture, “appropriate penalties which take into account their 

grave nature.”vii This and other provisions are integral to the convention, since they are expected 

to lay out in precise terms the acts that are to be forbidden and the punishments for committing 

them. While the convention calls for each state to “take effective legislative, administrative, 

judicial, or other measures to prevent acts of torture in any territory under its jurisdiction;” the 

term, “effective,” is too broad and does not confine states to certain and definable paths of 
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action.viii It appears to be a hazy guideline rather than a cemented directive. Additionally, states 

are allowed to make reservations in international treaties. Reservations are generally allowed for 

regional or cultural interpretations that do not obstruct the objective of a treaty.ix However, in the 

context of the CAT, reservations have been used by the United States and Israel to deny 

responsibility for respecting its terms. As a result, the United States and Israel can circumvent 

the terms of the convention with relative ease, especially with Israel’s explicit reservation against 

recognition of the authority of the convention’s fact-finding body, the Committee against 

Torture.x This is further complicated by the United States and Israel having additional 

reservations against the section of Article 30 that allows  parties to press charges in the 

International Court of Justice (ICJ) in case of disputes between states about the terms of the 

convention.  

The ramification of these reservations is that if the United States or Israel detains a 

national of another country and a dispute results, neither state will be taken to the ICJ for a 

redress of grievances, since neither recognizes the authority of the ICJ in these matters. Instead, 

that individual’s national government will need to negotiate directly with the government of the 

United States or Israel. The problem with this form of mediation is that the individuals detained 

by these countries often come from areas where government is scarcely interested in protecting 

individuals, or where the government itself is not effective or recognized by the captor. An 

example of the former is the situation of some Palestinian political prisoners in Israel, who are 

trapped in indefinite administrative detention due to alleged terrorist group membership.xi An 

example of the latter was the situation of prisoners in Abu Ghraib during the invasion of Iraq 

between 2003 and 2006, when Iraq did not have an effectively organized government capable of 

prosecuting, protecting, or releasing the prisoners.xii Even worse, according to Israel’s 

reservation, the fact-finding Committee against Torture is not a competent authority, and so its 

reports are not perceived to be valid at all by Israel. Additionally, the United States made a 

declaration that it would only recognize the competence of the Committee against Torture if the 

reports it made were backed up entirely with the observations of another state party to the 

convention.xiii This becomes an issue because the United States controls access to domestic 

federal prisons and those under American jurisdiction abroad, such as Guantanamo and Abu 

Ghraib, and predictably denies potential watchdogs entry unless there are substantial limitations 

on what can be seen and reported.xiv This interferes with the objective of the CAT, since torture 

cannot be easily reported on by the Committee against Torture, even if it is occurring in reality.xv  

 

Case Studies in the US and Israel 

 

These artificially constructed obstacles to human rights protections are frustrating, since 

they make arbitrarily difficult for the international community to observe, verify, and address 

human rights issues in the United States and Israel. Despite well-known cases of human rights 

violations under American and Israeli jurisdiction, like those in Abu Ghraib and Ktzi’ot, not 

much international pressure has been exerted successfully, primarily due to the existence of these 

and other administrative obstacles. In reality, the fact is that human rights abuses are happening 

behind closed doors, in prisons, and in military bases inside of the United States and Israel and in 

areas they control. Sadly, little has been done to stop human rights violations in these contexts, 

since they are virtually invisible to the public of the United States and Israel, let alone the world 

community. The horrors of Abu Ghraib for example, were only revealed once a soldier stationed 

there released images of the abuses to the public. Prison interiors are seldom observed by the 
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general public and are often closed off to international observers due to secrecy.  Unfortunately, 

as a result, the perception that particularly disliked or high-security prisoners deserve their 

appalling living conditions and horrendous punishments persists.xvi  

The human rights problems present in American prisons do not only affect political 

detainees but also extend to domestic criminal convicts as well, such as those incarcerated in 

California. A discussion of the present state of the domestic American penal system is necessary 

for comparison to ultra-high security prisons and military bases, where rights abuses can only be 

assumed to be worse. In California, Supermax prisons are notorious for their horrid living 

conditions and the demeaning treatment of prisoners that could constitute violations of the CAT..  

Despite the goal of keeping “dangerous men secure, in humane conditions,” Supermax prisons 

are known to be places  where human rights and dignity are cruelly and effectively done away 

with.12 Jonathan Simon, a professor of law at U.C. Berkeley, reports in his book, Mass 

Incarceration on Trial, that: 

At the center of the SHU [Security Housing Unit, or Supermax] control strategy 

was the “cell extraction.” In this procedure, a phalanx of prison officers wearing 

layers of military-grade body armor and helmets, firing Tasers and sometimes 

“gas guns” (gas-powered shotguns that fire clusters of plastic pieces with enough 

force to cause temporarily disabling pain but generally not enough to injure or 

kill), burst into the cell and “secure” the prisoner. They then place him in a “fetal 

restraint position,” actually a reverse fetal position with legs and arms bent 

painfully behind him and chained together. Extractions often ended with prisoners 

naked and injured, chained inside cages in the front section of the prison, exposed 

to officers and other staff.xvii 

 

Simon reveals later in the same paragraph that intentional injury to prisoners inflicted with and 

without weapons was a shockingly common practice during “cell extraction.” The fact that this 

procedure is standard for a defenseless and unarmed prisoner, often held in solitary confinement, 

is shocking; the treatment of prisoners during and after the procedure is at best dismissive of 

human dignity. Obviously, the human rights and dignity of domestic prisoners are not even 

remotely close to protected in the United States, to say nothing of foreigners’. In fact, the 

militaristic and violent way that the “cell extraction” is carried out in California is reminiscent of 

the activities undertaken at Abu Ghraib, an American military prison in Iraq. 

 Abu Ghraib was a prison complex used by and under the jurisdiction of the American 

military to house dangerous individuals following the 2003 invasion of Iraq and at one time 

housed over 7,000 detainees, formally referred to as Persons of Interest.xviii These detainees 

ranged from “common criminals” to individuals suspected of “crimes against the coalition.”xix 

They were held in inhumane conditions and subjected to various forms of torture, such as 

rampant physical abuse, poisoning, forced exposure of and damage to the genitals, murder, and 

rape. 17, 18, 19, 20, xx The soldiers at Abu Ghraib were not explicitly ordered to commit torture; 

however, they were “praised” for “[setting] the condition for successful interrogation” by 

military interrogators.xxi Additionally, although the soldiers “were not given formal instructions 

in methods, they did learn torture methods informally from visitors who had used these methods 

in Guantanamo.”xxii Soldiers thus took their frustrations out on defenseless prisoners, subjecting 

them to brutal violence and horrific conditions, all supposedly in an attempt to gain information. 

In doing so, their actions are verifiably within the scope of torture as defined by the United 

Nations.xxiii Much of the abuse was caught on camera; nearly 2,000 photographs were taken of 
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the abuses by the soldiers themselves. Many photographs showed various military personnel 

posing in victorious stances, apparently proud of their disgusting and inhumane conquests.xxiv 

Gut-wrenchingly revolting acts, such as the sexual exploitation of female inmates at gunpoint, 

were photographed, but the pictures were deemed to be too graphic to be released.xxv Rape of 

minors was additionally reported by inmates but not photographed.xxvi  

If the goal was to extract information, according to The New Yorker’s correspondence 

with Willie J. Rowell, an ex-U.S. Army Criminal Investigation Command officer, the use of 

force or humiliation in intelligence-gathering was “invariably counterproductive.”xxvii As it 

turned out, many detainees weren’t involved in the conflict or insurgent groups and so were 

unable to provide viable information but were subjected to abuse all the same.xxviii The prisoners 

were literally stripped of their clothing in many cases but were universally stripped of their 

dignity, rights, and arguably, their humanity. To make matters worse, if Christopher Einolf’s 

assertion in the Journal of Human Rights is correct  that the soldiers learned their methods from 

staff from Guantanamo, then the atrocious treatment of detainees was not simply a one-time 

mistake.xxix Instead, it is a part of a pattern of abuse regularly instigated by the United States 

against suspected high-interest detainees. If this is the case, the practices must be revealed, and 

an end to the human rights violations sought. 

 Redress for the human rights violations that took place under American jurisdiction at 

Abu Ghraib was virtually non-existent. The photographs, videos, and reports of abuse were 

largely validated as representative of the truth, even according to the Army’s own Detainee 

Operations Inspection, and would later be used by the media and in courts to indict some 

American military personnel of misconduct.xxx The list of abuses is extremely lengthy and truly 

horrifying, and yet only eleven soldiers were convicted, merely eight were discharged from the 

military, and none were charged with murder. Shockingly, no war crimes allegations  have been 

successfully pursued, and the only notable international attempts at redress were by an American 

non-governmental organization, the Center for Constitutional Rights, which filed a war crimes 

complaint in Germany in the name of four Iraqi citizens.xxxi The case was based on the notion of 

universal jurisdiction over international crime, and its viability was defended in the German Law 

Journal by Andreas Fischer-Lescano.xxxii Despite this defense, in 2009, the Stuttgart Regional 

Appeals Court dismissed the case. As of 2014, the case is pending reconsideration in 

Germany.xxxiii  

The Center for Constitutional Rights has also attempted to achieve redress in domestic 

American courts, but to little avail. Three other cases were filed by the Center for Constitutional 

Rights in the United States. These cases, Saleh, et al. v. Titan, et al.; xxxiv Al-Quraishi, et al. v. 

Nakhla and L-3 Services;xxxv and Al Shimari v. CACI et al.xxxvi The first case was dismissed by 

the Supreme Court in 2011, the second case was settled out of court in 2012, and the third case is 

pending reconsideration by the Fourth Circuit Court of Appeals after being dismissed in June 

2015. Worthy of notice is that the third and sole live case, Al Shimari v. CACI et al., has an 

amicus curiae brief filed by UN Special Rapporteur on Torture Juan Mendez that asserts that the 

situation in Abu Ghraib constituted torture and that the federal district court was incorrect in 

dismissing the case because there were not “judicially manageable standards” to address the 

plaintiff’s claims.xxxvii He concluded his amicus curiae brief by proclaiming that “the plaintiffs 

have the right to an effective remedy for their injuries.”xxxviii However, , redress has not yet been 

effectively achieved, and the human rights abuses that were instigated under American authority 

have  not been punished nearly as severely as they should have been considering their gravity. 
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This shows that current international law, while verbose, lacks the ability to enforce punishment 

and ensure protection of human rights. 

 The situation is comparatively similar in Israel, where the Ktzi’ot prison complex is the 

home of many human rights abuses. Ktzi’ot was first opened in 1988 and housed about 700 

Palestinian prisoners at that time.xxxix Ktzi’ot military detention camp is now infamous for the 

conditions of the currently-defunct old prison for Palestinian political prisoners: living conditions 

where prisoners were allowed about two and a half square meters of space each, ineffective 

shelter, virtually non-existent sanitation, a lack of family interaction, and a denial of recreational 

opportunities.xl This was justified by claiming that the camp was temporary, but in reality it was 

made semi-permanent.xli The camp was shut down from 1992 to 2002 as a result of awareness of 

these and other gross violations of human rights and dignity. B’Tselem, an Israeli non-

governmental organization with the goal of preserving human rights in what it considers to be 

the “Occupied Territories” of Palestine, was instrumental in revealing the horrors of Ktzi’ot to 

the public. 

  Using officer testimony and direct observation of the camp on two occasions, B’Tselem 

presented the argument that the living conditions were unbearable and that poor healthcare, 

deplorable food quality, shelter inadequacy, and regular administrative cruelty were all too 

common, issues that had to be remedied to be in accordance with international law. Additionally, 

a testimony in the report showed that many of the imprisoned individuals and even some prison 

police officers shared the belief that only “the devil knows what thing [prisoners are] being 

detained here for.”xlii This is because prisoners in Ktzi’ot were detained without trial and without 

official charges in many cases for extended periods of time. According to the B’Tselem report, 

“many detainees do not know on what grounds they were detained… In fact, most detainees only 

know the probable date of their release because the order may be extended after its 

expiration.”xliii One detainee, Sami ‘Atiyah Ziad Abu Samhadna, was detained without cause for 

“an almost continuous period for five and a half years.”xliv Due to the revelatory nature of the 

report, the Israeli government has since denied NGOs like B’Tselem the ability to visit prisons; 

the Red Cross was the only NGO allowed into Ktzi’ot, albeit with heavy censorship and 

limitation.xlv The Israeli High Court of Justice decided a case in 2002, Yasin v. the IDF 

Commander of Camp Ketziot, and held in it that “the [Israeli] army must ensure that the 

detainees be treated humanely, and in recognition of their essential human dignity.”xlvi The High 

Court of Justice found that, although the first detainees in Ktzi’ot suffered conditions that “did 

not meet the necessary minimum standards,” the conditions in the camp as of 2002 were 

generally “satisfactory” and “the necessary minimum standards were met.” xlvii 

Recommendations were nonetheless made to no longer house detainees in tents, to provide toilet 

seats in bathrooms, to improve sleeping conditions, and to provide tables for eating in order to 

“guarantee civilized and humane life.”xlviii The issue that results is that, according to the court’s 

own logic, conditions in the Ktzi’ot camp are not sufficient to guarantee humane treatment in 

accordance with international law. Another issue is that, with strict Israeli control over access to 

Ktzi’ot, it is almost impossible to determine whether or not these recommendations were 

followed. Third and finally, remedy for the individuals who were subjected to harsh and 

inhumane conditions was not discussed, nor appears to have been pursued in Israeli courts. 

While a small step above violent torture and abuse like those in Abu Ghraib, the systematic 

deprival of rights, dignity, and basic legal protections guaranteed by the UDHR, CAT, and 

ICCPR in Israel displays a worrying trend in the direction of disregarding international law. 
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Even more worrisome is the lack of consequence for violators and the continuing prevalence of 

rights violations even in the wake of revelations about such abuses.  

In the current day, Ktzi’ot is still operating as a tent prison, and has been since 2002. 

Although information regarding Ktzi’ot is increasingly difficult to find due to Israeli 

administrative censorship and denial of entry, it is certain that human rights abuses are still being 

instigated within its perimeter. The new Ktzi’ot prison is built to contain just over 1,000 

individuals, but contains over 2,000 individuals, according to one report.xlix Not only this, but 

many prisoners in the camp are minors, which is against United Nations instructions. According 

to a book about the conditions of child prisoners in Israel written by Catherine Cook, a member 

of Defense for Children International, Ktzi’ot is notorious for “[failing] to provide sufficient food 

to meet prisoners’ nutritional needs, particularly those of children.”l Moreover, children made up 

three to six percent of the total detainee population in 2003, but they were not kept separate from 

adults. They were not given special treatment or consideration, or even education, all of which is 

in flagrant violation of the United Nations Minimum Standard Rules for the Treatment of 

Prisoners (UN Minimum Rules).li Another instance reported in Cook’s book described a scene 

where: 

“A large force of Israeli soldiers, armed with automatic rifles, tear-gas and sound 

grenades… fired tear-gas and sound grenades into all the sections… Tents in the 

Section D/4 caught fire, burning down the tents themselves, detainees’ mattresses, 

blankets, and other items within the tents… All 60 detainees from Section D/4 

were trapped in the fire, unable to flee from the force of the flames because of 

(surrounding) walls, whilst simultaneously being attacked with tear gas and sound 

grenades.”lii 

 

These detainees are often not guilty of any crime, but are instead detained simply due to their 

place of origin. They are punished and kept in inhumane and dangerous confinement for up to 

years at a time without facing trial. While not as violent or common as abuses in Abu Ghraib, 

Palestinian prisoners in Ktzi’ot are still reportedly subjected to physical violence. All of these 

actions are undertaken in spite of Israeli international commitments to the contrary. 

Israel’s abuses and violations of human rights law are of four orders: violation of the 

CAT, the ICCPR, UN Minimum Rules, and the CRC. By subjecting prisoners to arbitrary 

attacks, theft, and in some reported instances, force feeding, which could be argued to constitute 

torture,liii Israel forgoes its obligations under the CAT. By holding prisoners without trial for 

years and subjecting them to the aforementioned conditions, Israel violates its agreement to the 

ICCPR. By preventing detainees from having livable and decent living conditions, as well as 

adequate healthcare and sanitation, Israel fails to follow the UN Minimum Rules. And finally, 

Israel violates the rights of child prisoners by not providing for them in accordance with 

provisions set by both the UN Minimum Rules and the CRC. When confronted by the 

Committee on the Rights of the Child about Palestinian child prisoners, Israel’s response was to 

deny responsibility and jurisdiction over Palestinian child prisoners in an attempt to exonerate 

itself of blame on the international sphere. It instead attested that the Palestinian Authority had 

jurisdiction in these cases, despite the obvious logical flaw that the Palestinians were detained 

under Israeli jurisdiction. liv  

According to the UN Minimum Rules, prison conditions ought to “meet all requirements 

of health, due regard being paid to climatic conditions and particularly to cubic content of air, 

minimum floor space, lighting, heating, and ventilation.”lv The UN Minimum Rules  contain 
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additional provisions relating to the preservation of decency, sanitation, health, food quality, 

proper clothing, recreation in the form of books, sports, and religion,  separation of adult and 

young prisoners,  and education of young prisoners. Since these very basic requirements were 

not met in Ktzi’ot, it is evident that Israel places little faith in international law that protects the 

incarcerated. And Israel would be correct to not fear consequences. The UN Minimum Rules 

lack enforcement mechanisms.  As has been demonstrated, while international law purports to 

cover a wide range of subjects and confer several protections, it does not adequately protect the 

rights of prisoners. In recent years, the number of Palestinian political prisoners in the “Occupied 

Territories” of Palestine has only gone up: 8,100 in 2009, of whom 390 are children and 550 are 

detained without trial or charge.lvi  

 

Conclusion 

 

Two solutions to this international plague appear to exist: Training all soldiers of national 

militaries that will have jurisdiction over prisoners under international law or making 

international law capable of enforcing itself. The former, championed by Amitai Etzioni in the 

National Law Journal, is the more practical of the two because it operates within the confines of 

existing domestic administration.lvii In spite of this,  comprehensively retraining military and 

police personnel to respect international standards is still a vastly difficult task. It requires 

nations to self-police even more effectively, and as has been demonstrated, faith in the self-

policing concept is ill-placed. However,  if greater emphasis is placed on respecting the rights of 

individuals in custody, then abuses like those at Abu Ghraib and Ktzi’ot will hopefully occur less 

frequently. However, if this approach is taken, the fact that states such as the United States and 

Israel may continue to resist international jurisdiction over and enforcement of human rights will 

likely continue to be problematic.  

The latter recommendation would require a radical reimagining of how the international 

community works: the Security Council would have to be limited in order to keep those nations 

as accountable as non-Security Council nations are, an international enforcement apparatus 

would have to be established, and United Nations member nations would have to be compelled 

to be placed under that enforcement apparatus’ jurisdiction. While it would be unfortunate, the 

reality is that force or threat of force may be necessary to make an effective court and 

enforcement system a reality, despite the United Nation’s goal of reducing the use of force. At 

the very least, accountability and responsibility for any abuses that do occur would be more 

difficult to escape than they currently are under the International Criminal Court’s purview, 

which requires voluntary ratification of the Rome Statute in order to assume jurisdiction. 

Because the United States and Israel are not parties to the Rome Statute, redress for abuses will 

likely continue to be nearly impossible to achieve under the existing system in domestic and 

international courts. In short, few other effective alternatives appear to exist to address the 

toothless nature of current international law when it comes to human rights protections. It is 

simply too convenient for individual nations to cast off obligations to maintain human rights 

when they are a burden. In order to protect the very foundation of the relationship between a 

citizen and their government, some of an individual state’s sovereignty may need to be curbed in 

order to protect individuals against rampant, harmful, and often deadly abuse. Otherwise, 

instances like Abu Ghraib and Ktzi’ot may become more the norm than the exception. 
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