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LETTER FROM THE EDITOR

Rachel Heil
Editor-in-Chief

The USC Journal of Law and Society is proud to continue its tradition of publishing outstanding
undergraduate research papers with the Spring 2022 Edition of  the Journal.

This year, we were fortunate enough to return to in-person operations to begin work on our Spring
2022 issue. While we were thrilled to come together outside of the Zoom forum, the transition from
online to in-person proved anything but seamless. I would like to thank all of the authors and editors
for their continual patience as we experienced delays and mishaps as a result.

This publication would not have been possible without the leadership demonstrated by our Lead
Editors: Christopher Aranda, Michael Coury, Chynna Hinrichsen, and Vanessa Nguyen, who were
instrumental in the successful execution of this publication. I would also like to thank our Associate
Editors for all of their hard work and dedication in preparing these papers for publication. Lastly, I
would like to extend my thanks to our faculty advisor, Professor Alison Renteln, for her invaluable
support and counsel.

We were fortunate to receive more qualified submissions than we were capable of publishing. The
following papers were carefully selected on the basis of their quality, content, and subject matter.
Volume XIV features the work of students from the University of Toronto, McGill University, and
our own University of Southern California. The topics discussed range from the effects of
globalization on international surrogacy to the incorporation of new psychological frameworks into
court cases on LGBTQ+ partner violence.

Finally, I would like to thank the authors of the papers for their contribution to this publication. It
has been wonderful working with these talented writers throughout the editing process. We thank all
authors and staff  for their participation in the Journal this year.

Enjoy!
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WOMBS FOR SALE: THEORIES AND REALITY OF INTERNATIONAL SURROGACY

Julian Guo
University of  Southern California
Class of  2024

Globalization enables British parents to evade British surrogacy laws—which favor surrogate
mothers over biological parents—by resorting to the ambiguous legal framework of Ukrainian
surrogacy laws. Many theories support international surrogacy on the basis of the free market and
feminism. The cruel reality of Ukrainian surrogate mothers exposes the flaws in this thinking,
revealing a predatory, however legitimate, industry. This clash between theories and reality exposes
the legal, economic, and ethical challenges brought about by globalization.1

1 This article was written before the Russian invasion of  Ukraine, which limits the analysis and facts to the pre-war era.
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The invention of surrogacy challenged lawmakers to let go of the assumption that the

biological mother carries and gives birth to her child. Citing ethical reasons, many developed and

developing nations alike have outlawed surrogacy or, like the United Kingdom, strictly limited the

practice of surrogacy. However, globalization grants potential parents access to surrogacy-friendly

markets in countries such as Ukraine. British parents who seek surrogacy attempt to evade legal

uncertainties in British laws and, instead, manipulate Ukraine’s unclear legal framework, which

facilitates the unfair commercialization of Ukrainian women. Specifically, surrogate mothers are

forced to shoulder the psychological risk, with little promised return. While economic theories favor

international surrogacy, believing it can promote financial wellbeing for Ukraine, the exploitative

condition of Ukrainian women exposes the flaws in this thinking. Moreover, in subverting their

moral code for their benefit, British parents nurture the exploitative nature of the Ukrainian

surrogacy market. Meanwhile, this controversial market is normalized and appeals to clients who

consciously abuse their power, while luring more uninformed Ukrainian women to surrogacy.

Consequently, the immoral practice undermines the theoretical ethics that surrogacy empowers

women. The conflicts between theories and reality, in the case of surrogacy, reveal the clash between

the ideal of globalization with promised advantages and the reality of inequality and structural

injustice.

Strict UK surrogacy laws create legal uncertainties for biological parents by favoring

surrogate mothers over biological parents if a dispute arises. According to the UK government

website, surrogate mothers will be the legal parents of the children they carry, who can only be

transferred to their biological parents through adoption or parental order (a process of filing forms

and appealing to the court, with surrogate mothers’ consent). UK surrogacy is made even more
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uncertain because “surrogacy agreements are not enforceable by UK laws.” In a probable scenario,2

if the surrogate mother bonds with the child after birth, she can disregard the surrogacy agreement

legally. Thus, biological parents can be frustrated if they lose their child to surrogate mothers, along

with their wasted time and money. 67 percent of UK parents who choose international surrogacy,

according to a study conducted by Vasanti Jadva et al. at Cambridge University, said the reason was

to ensure they are the legal parents of their children. The stringent UK laws propel biological3

parents to seek surrogacy with more assured outcomes. Facilitated by globalization rendering other

countries’ surrogate markets and legal frameworks more accessible, parents turn to Ukraine.

Ukraine’s lax surrogacy laws help biological parents attain legal parenthood by curtailing the

rights of surrogates and infants. A law review exposes several legal loopholes in Ukrainian surrogacy

law; the surrogacy agreement, especially, is not well-defined. The rights and obligations that a strong4

surrogacy agreement should enlist—such as what to do if biological parents want to terminate a

pregnancy—are vague. Emboldened by this legal ambiguity, surrogacy agents, by drafting

exploitative agreements, legally abridge the rights of surrogate mothers. The exploitative agreements

lead to surrogate mothers being uncared for after birth or have no legal claim over the child. In

addition, the legal ambiguity offers a cruel, yet convenient, backup plan to UK parents who can

evade the responsibility of caring for a child. In contrast with British laws, Ukraine’s unclear legal

definition of surrogacy agreements does not confer responsibility on either party when the child is

abandoned. The fate of surrogate infants thus heavily relies on the conscience of parents: biological5

5 Reznik, “Legal Considerations Surrounding Surrogacy in Ukraine.”

4 Oleg M. Reznik and Yuliia M. Yakushchenko, “Legal Considerations Surrounding Surrogacy in Ukraine,” National
Library of  Medicine, 2020. https://pubmed.ncbi.nlm.nih.gov/32386393/.

3 Vasanti Jadva, Helen Prosser, and Natalie Gamble, “Cross-Border and Domestic Surrogacy in the UK Context: An
Exploration of  Practical and Legal Decision-Making,”Human Fertility 24, no. 2 (11 December 2018): 93-104.

2 Government Digital Service, “Surrogacy: Legal Rights of  Parents and Surrogates,” GOV.UK, 5 April 2015.
https://www.gov.uk/legal-rights-when-using-surrogates-and-donors.
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parents can abandon the babies with limited consequences; so can surrogate mothers. The

ambiguous surrogacy laws in Ukraine, while rendering legal parenthood more accessible to UK

biological parents, neglect the rights of  surrogate mothers and infants.

Those who benefit from commercial surrogacy purport that money can fairly compensate

surrogate mothers despite grotesque legal loopholes; however, their psychological cost is too

complex for evaluation. Ukrainian laws permit commercial and altruistic surrogacy, allowing

surrogacy with or without monetary compensation. Under commercial surrogacy, biological parents6

can pay a sum of money to reward and compensate surrogates, suggesting that money can address

the cost of surrogacy. Yet, many aspects of surrogacy complicate cost evaluation. According to

Emma Lamberton at Princeton University’s Journal of Public and International Affairs, agents—who

operate between biological and surrogate mothers and profits—would often force surrogate

mothers to go through an abortion and live in an unsafe environment, ignoring their psychological

wellbeing. This abusive environment exacerbates the surrogate’s mental state, a factor excluded7

from the cost evaluation. The complicated nature of psychological symptoms—which are subtler

than visible wounds and require official diagnosis—can lead agents to dismiss complaints from

surrogates. In many cases, agents can preemptively refuse to pay for psychological complications by

resorting to a manipulative surrogacy agreement. Therefore, the meager amount of money cannot

redress the immeasurable and uncertain psychological cost that surrogates shoulder. The unequal

agreement renders commercial surrogacy exploitative to Ukrainian women on economic terms.

7 Emma Lamberton, “Lessons from Ukraine: Shifting International Surrogacy Policy to Protect Women and Children,”
Princeton University, 1 May 2020.
https://jpia.princeton.edu/news/lessons-ukraine-shifting-international-surrogacy-policy-protect-women-and-children.

6 Reznik, “Legal Considerations Surrounding Surrogacy in Ukraine.”



9 SPRING 2022

The condition of underpaid and exploited surrogate mothers exposes the crucial difference

between economic theory and the reality that Ukraine cannot regulate a legal surrogacy market.

Proponents of international surrogacy argue that banning the practice can lead to the formation of a

black market that entails more abuse to women. However, the reality is that two-thirds of the

surrogacy market in Ukraine, according to a jurist on surrogacy laws, are illegal. Unlike the8

developed UK, Ukraine does not have the resources to regulate a growing industry, regardless of

legality. Due to this lack of government oversight, globalization and wealth disparity provide extra

incentives to criminals that facilitate illegal surrogacy, human trafficking, and abuse. The economic

theories that legalized surrogacy can protect Ukrainian surrogates overlook Ukraine’s inability to

regulate, resulting in an abusive and mostly illegal surrogacy industry.

In addition, the economic theories behind international surrogacy argue that international

surrogacy provides Ukrainian women a financial opportunity, but it in fact presents another way of

exploitation. Ukrainian surrogates often receive triple the normal average salary of Ukrainian

females, which is low compared to wealthy EU nations including the UK. The Ukrainian surrogacy9

market is thus more appealing to British parents, which increases the flow of money from the UK to

Ukraine. These theoretical advantages, however, are moot when compared to reality. As discussed in

previous paragraphs, Ukrainian women are exploited economically, shouldering more risk and cost

than benefits. This fact alone can negate the assumption made by the economic theories.

Furthermore, globalization, the pillar of international surrogacy, facilitates this exploitation. Because

of the language and cultural barriers, agents are necessary to establish connections between British

parents and Ukrainian women. The middleman creates information asymmetry that British parents

9 Bettiol, “Surrogate Motherhood and Exploitation in Ukraine.”

8 Claudia Bettiol, “Surrogate Motherhood and Exploitation in Ukraine,” OBC Transeuropa, 30 July 2020.
https://www.balcanicaucaso.org/eng/Areas/Ukraine/Surrogate-motherhood-and-exploitation-in-Ukraine-203929.
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do not know the market value or poor conditions of surrogates, and the agents take a percentage

from British parents’ payment. Therefore Ukrainian surrogate mothers seldom receive fair payment

to finance their lives. The economic theory, which favors international surrogacy due to the myth of

improved financial condition, is problematic in the exploitative reality that globalization complicates.

The conflict between economic theories and the reality of international surrogacy exposes

the distant ideal of globalization, which promises better economic opportunity for underprivileged

nations, but, in reality, enhances their poor condition. Ukrainian surrogate mothers are not so

different from sweatshop workers in developing nations, for both are victims of an inherently

unequal world. Nevertheless, globalization deepens economic inequality. The domestic exploiters,

products of a flawed political or economic system, will diminish in power as the country develops.

Due to globalization, however, affluent citizens in a powerful nation like the UK are the official

exploiter. As the industry grows ever larger, both clients from developed nations and suppliers from

Ukraine have strong incentives to support this abusive system, limiting Ukraine’s power to change its

status in this international exploitation. Besides, globalization creates a barrier between exploiters10

and the exploited, separated by the sheer distance and middlemen. This distance results in abuse of

which citizens of developed nations are unaware. When they freely contact Ukrainian agents, these

citizens only strengthen this international exploitation. Globalization exacerbates the economic

inequality in Ukraine by elevating the relationship between the exploited and exploiter to the

international level.

Besides economic exploitation, UK parents renege on their moral code for their benefit,

contributing to the abuse of Ukrainian women. Ukraine is not the only surrogacy-friendly

10 Silvia Blanco, “The Dark Side of  Ukraine's Surrogacy Boom,” EL PAÍSEnglish Edition, 1 October 2018,
https://english.elpais.com/elpais/2018/09/27/inenglish/1538051520_476218.html.
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destination; California permits commercial surrogacy and enforces surrogacy agreements. Yet, even11

though wealthy California has better medical equipment, Ukraine remains a popular destination. The

first reason for the parents to disregard their moral code is money. The cost of surrogacy is more

expensive in California than in Ukraine. Responsible parents will do enough research before12

trusting a stranger with the life of their children. They will acknowledge the reasons behind the

lower cost of and the scandals around Ukrainian surrogacy. Thus, if the parents still seek surrogacy

in Ukraine, their choice indicates that they value money more than the suffering of individuals.

Second, UK parents could favor the sinister flexibility, discussed earlier, of both the legal and illegal

market of Ukrainian surrogacy. The Mirror reports several incidents where European parents

refused to foster disabled surrogate babies and left them in Ukraine, walking away without legal

consequences. Thus, the British parents can abandon unwanted surrogate infants who are treated as

properties at the disposal of their owners. Both reasons value biological parents’ convenience more

than the lives of surrogate mothers and children, repudiating the moral principle that life is

invaluable and cannot be measured by money.

However, these moral limitations diminish in significance and are overlooked by people, as

international surrogacy is normalized by its market size, other surrogacy markets, and celebrities.

Biotexcom, the largest surrogacy company operating in Ukraine, holds 25 percent of the $6 billion

surrogacy industry, and many other surrogacy companies exist in Ukraine. The mere existence of a13

multi-billion dollar industry in Ukraine creates in parents the illusion that most people approve of

Ukrainian surrogacy and the ethics behind it. Second, the well-regulated markets, such as in

13 Blanco, “The Dark Side of  Ukraine’s Surrogacy Boom.”

12 Jadva, “Cross-Border and Domestic Surrogacy in the UK Context: An Exploration of  Practical and Legal
Decision-Making.”

11 Courtney G. Joslin, “(Not) Just Surrogacy,” California Law Review, 15 April 2021.
https://www.californialawreview.org/print/not-just-surrogacy/.
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California, justify the very concept of international surrogacy, which is only viable under proper

government oversight. These markets, however, are misinterpreted as precedents to defend

surrogacy in general, even the exploitative Ukrainian market. Third, celebrities also normalize the

broad surrogacy market. Many celebrities resort to surrogacy for multiple reasons, ranging from

busy filming schedules to sexual orientation. Their actions send a public message that surrogacy is14

normal and accessible to many. Thus, if a market is normalized, people tend to normalize its

product. For example, the cotton market is generally perceived as normal; unless informed, people

do not recognize the moral controversies of unethically sourced cotton in certain regions. Similarly,

when the concept of international surrogacy is normalized, people do not acknowledge the

controversies in Ukrainian surrogacy. Therefore, people often overlook the moral limitations of the

Ukrainian surrogacy market.

Furthermore, this normalization undermines the theoretical ethics behind surrogacy;

specifically, the perverse intentions of biological parents subvert international surrogacy’s feminist

foundation. Some may uphold that international surrogacy enables couples, who cannot be pregnant

due to infertility or philosophy, to have a child, bringing the joy of forming a family to more people.

For example, whether working is empowering and thus more important than pregnancy constitutes a

valid philosophical discussion on feminism. Subscribing to this feminist argument, mothers have

valid moral reasons to seek surrogacy. In conclusion, theoretically, international surrogacy empowers

biological mothers. However, once globalization normalizes a market, the philosophical foundation

behind using its “product” is less of a concern. That is, if surrogacy is an expensive and onerous

process, only a few women with the necessary resources and strong feminist beliefs would choose to

14 Jen Juneau, “40 Famous Families Who've Welcomed Children Through Surrogacy,” People, 16 February 2022.
https://people.com/parents/celebrities-who-have-used-surrogates/.
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undergo this process. Now, because Ukraine offers cheap surrogacy to every woman, the market

attracts biological mothers who are too lazy to go through the painstaking process of pregnancy or

want to retain their figures. Consequently, these mothers with suspicious motives dilute the feminist

foundation of international surrogacy. In a similar case, several corporations, while selling

LGBTQ-related products, donate to anti-gay politicians, and their perverse motives weaken the good

intentions of other corporations who genuinely support the movement. Similarly, normalized15

surrogacy only subverts the feminist foundation of international surrogacy. The theoretical

ethics—which support international surrogacy because it gives women alternatives to support living

according to feminist philosophy—is sabotaged by the reality that a normalized market promotes

unethical reasons to use surrogacy.

In addition, the theoretical ethics that international surrogacy empowers surrogate mothers

confront a cruel reality where Ukrainian women are not autonomous. Based on feminism, women

can make rational choices to sell or lend their wombs as properties or an act of altruism. This idea is

similar to voluntary prostitution, where sex works are deemed empowering to women. Both16

surrogacy and prostitution subscribe to the feminist argument that women are autonomous beings

that can make and be responsible for their own decisions, but Ukrainian women are rarely

independent due to their financial instability. Most Ukrainian surrogate mothers resort to surrogacy

to escape poverty. If they must choose between surrogacy or starvation, instead of between17

17 Bettiol, “Surrogate Motherhood and Exploitation in Ukraine.”

16 Breanna Harkins, “Sex Work and Empowerment: Migrant Women Looking for Love,” The Corinthian, 1 March 2019.
https://kb.gcsu.edu/thecorinthian/vol19/iss1/4/.

15 Dawn Ennis, “Don't Let That Rainbow Logo Fool You: These 9 Corporations Donated Millions to Anti-Gay
Politicians,” Forbes Magazine, 10 December 2021.
https://www.forbes.com/sites/dawnstaceyennis/2019/06/24/dont-let-that-rainbow-logo-fool-you-these-corporations-d
onated-millions-to-anti-gay-politicians/?sh=553a9faa14a6.
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surrogacy and other jobs, Ukrainian women are forced into the surrogacy industry and are not

free-willed beings who can decide responsibly.

Meanwhile, the surrogacy system preys on disempowered women. In an opinion piece

published on the World Bank, author Satu Kahkonen states that Ukraine is trapped in a cycle where

poverty and the lack of education reinforce each other. Due to the lack of education, Ukrainian18

women cannot make responsible decisions when signing a surrogacy agreement. They do not

comprehend the potential danger of surrogacy, nor do they understand the legal jargon to protect

themselves. Most surrogacy agreements force Ukrainian women to give up all rights related to

pregnancy. The reality is oppressive, where poorly educated and starving Ukrainian women are19

forced to sign contracts that exploit themselves. Thus, globalization that normalizes surrogacy, in

turn, normalizes the exploitation of vulnerable women: an exact antithesis to feminism. The reality

where Ukrainian women are not autonomous, constrained by their poverty and lack of education,

reveals the critical flaw within the feminist theory supporting international surrogacy.

Exposed by this clash between theoretical ethics and the reality of unethical practices,

globalization that supposedly promotes feminism signifies and intensifies the structural injustice

against women in developed countries. When mothers resort to exploitative surrogacy to keep their

figures, society’s ethical framework is at fault. The systemic discrimination against women manifests

itself through society’s value system that fetishizes a woman’s body and evaluates her worth based on

her appearance. For instance, postpartum women reported lower levels of body image and could

self-objectify after short exposure to media and postpartum celebrity pictures. This finding reflects20

20 Sarah M. Coyne et al., “The Effect of  Media on Body Image in Pregnant and Postpartum Women,”Health
Communication 33, no. 7 (August 2017): 793-799.

19 Lamberton, “Lessons from Ukraine: Shifting International Surrogacy Policy to Protect Women and Children.”

18 Satu Kahkonen, “Why Ukraine's Education System Is Not Sustainable,” World Bank Group, 12 September 2018.
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that society delivers a message that pregnancy makes a woman ugly, and a mother should avoid it to

comply with societal values. Thus, international surrogacy preys on the victims of systemic injustice,

offering a tempting exit, but it only shifts the weight of discrimination from women in affluent

nations to Ukrainian women. In addition, this shift of burden obscures the presence of structural

injustice in wealthy nations. Globalization lowers societal awareness of structural sexism in

developed nations by outsourcing the struggle of pregnant mothers to Ukraine. With a decreased

awareness, society is less likely to address the structural injustice, but acquiesces to the practice of

international surrogacy to observe sexist values. Globalization through international surrogacy

exacerbates the structural injustice against women whose worth is measured by their bodies.

In conclusion, legal loopholes in Ukrainian laws enable the economic exploitation of

Ukrainian women, and the normalization of this market further extends this abuse. A reality,

exacerbated by globalization, disrupts and denounces the purported economic and ethical benefits

of international surrogacy. However, the ideals of globalization and the reality of international

surrogacy are not irreconcilable. First, Ukraine itself must improve its legal framework to ensure the

basic rights of surrogate mothers and children, while striving to eliminate forced labor. Second, the

UK and other developed countries should promote gender equality to value women based on their

merits and to appreciate pregnancy and the associated changes in appearance. Also, these countries

that legalize surrogacy should educate people that surrogacy does not replace the emotional bonding

process between mothers and children during pregnancy, and biological parents should extend their

appreciation to surrogate mothers. When these ambitious goals are fulfilled, globalization, instead of

promoting latent evils, will offer economic and moral alternatives. Ukrainian women would be able

to reasonably choose surrogacy to finance their life, which also fulfills the feminist ideal. British
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parents, disagreeing with the underlying philosophy in UK laws, can resort to Ukraine, without

exploiting poor women. Thus, the globalization ideal is best realized when it promotes the diversity

of economic opportunities and moral frameworks, and international surrogacy in Ukraine can then

become a legitimate industry.
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HIDDEN FROM DISCOVERY: AN OVERVIEW AND APPLICATION OF THE STATE SECRETS

PRIVILEGE

Alex Kavaldjiev
University of  Southern California
Class of  2023

This paper begins with a general background into the doctrine of the state secrets privilege,
providing insight into various legal scholars’ analysis of this privilege and echoing their concerns
over its misuse by the federal government as a “get out of jail free card” to avoid accountability and
public embarrassment, rather than protect legitimate state secrets. The paper then establishes the
legal history and development of the state secrets privilege, from its origin in British common law to
its application in modern-day America. Finally, the paper applies the state secrets privilege to the
pending Supreme Court case Federal Bureau of Investigation v. Fazaga, deciding that the Court must
ultimately reverse the 9th Circuit Court of Appeals’ decision and uphold the federal government’s
exercise of the privilege. Thus, the paper recommends the Court dismiss the plaintiffs’ argument that
50 U.S. Code Section 1806(f) of the Foreign Intelligence Surveillance Act (FISA) supersedes the state
secrets privilege claim and enables the court to examine sensitive evidence about an FBI surveillance
program via in-camera and ex parte review.



20 JOURNAL OF LAW AND SOCIETY VOLUME XIV

Part I: Introduction

The Federal Bureau of Investigation v. Fazaga (no. 20-828), brought up to the Court’s docket on

writ of certiorari review of the 9th Circuit’s ruling, will be decided in the Supreme Court’s upcoming

2021 term. Fazaga deals with the scope of the state secrets privilege, specifically whether the federal1

statute 50 U.S. Code Section 1806(f) of the Foreign Intelligence Surveillance Act (FISA) supersedes

the claim of state secrets privilege and allows the trial court to examine evidence about the FBI

surveillance program termed “Operation Flex” using in-camera and ex parte review. The plaintiffs

allege that Operation Flex violated FISA, their freedom of religion, and engaged in unconstitutional

searches. In response, the executive branch seeks to dismiss the case, because disclosing information

about Operation Flex will inherently jeopardize national security by exposing the operation of

federal counterterrorism programs.

This paper discusses the doctrine of state secrets privilege—primarily within the framework

of United States v. Reynolds, 35 U.S. 1 (1953)—and ultimately concludes with an opinion that the

circumstances of FBI v. Fazaga justify the executive claim of state secrets privilege. Further, the paper

will demonstrate that Section 1806(f) does not displace the state secrets privilege claim, thereby

denying the trial court’s in-camera and ex parte review of the privileged information in a reversal of

the 9th Circuit Court of  Appeals’ 2019Fazaga decision.

1 This paper was originally written on December 1, 2021 as a prediction of  the upcoming Supreme Court ruling inFBI v.
Fazaga. The Court released its decision on March 4, 2022, unanimously holding that Section 1806(f) of  the Foreign
Intelligence Surveillance Act of  1978 (FISA) does not displace the state secrets privilege.
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Part II: Overview of  the Legal Issue of  the State Secrets Privilege

The Yale Law Journal defines the state secrets privilege as a “common-law evidentiary

privilege” intended to enable head public officials of executive departments in the federal

government to withhold certain information from a trial in its discovery of evidence phase, on the

grounds that revealing this information may potentially endanger the country’s national security. In2

another phrasing, Louis Fisher—a constitutional law expert at the Law Library within the Library of

Congress—cites the district court’s definition in United States v. Reynolds (1953) as information that, if

disclosed, “might seriously harm” the federal government’s “diplomatic relations, military operations

or the national security.” Other scholars elucidate its definition more effectively by distinguishing it3

from the better-known doctrine of executive privilege; the latter is a qualified privilege based on the

separation of powers that aims to “foster frank... discussion between a president and his or her

advisors without the fear that those discussions will be made public.” Instead, the state secrets4

privilege is an absolute and common-law privilege. As a “common-law” privilege, the state secrets

privilege is not enumerated in the Constitution but rather has been accepted by the judiciary due to

the executive branch’s fundamental need to maintain national security secrets and prioritize the

well-being of the country ahead of the interests of evidence discovery by the party requesting the

information.5

5 Frank Arey, “The Applicability of  Common Law Privileges in Legislative Hearings,” The RELACS Report, National
Conference of  State Legislatures, 14 January 2021. http://www.ncsl.org.

4 William G. Weaver and Robert M. Pallitto, “State Secrets and Executive Power,” Political Science Quarterly 120, no. 1
(2005): 85–112. http://www.jstor.org/stable/20202474.

3 Louis Fisher, “The State Secrets Privilege: Relying on ‘Reynolds,’ ” Political Science Quarterly 122, no. 3 (2007): 385–408.
http://www.jstor.org/stable/20202885.

2 “The Military and State Secrets Privilege: Protection for the National Security or Immunity for the Executive?” The Yale
Law Journal 91, no. 3 (1982): 570–89. https://doi.org/10.2307/795930.
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With this definition, the state secrets privilege primarily exists to prevent the plaintiff ’s

evidentiary request from forcing the government to leak sensitive information about national

security, foreign policy, and intelligence operations during litigation proceedings. In fact, a key

danger with disclosing national security secrets stems from the non-zero likelihood of sensitive

information being released in some way. Even in-camera review in court “will invariably result in

leaked information” because, despite the best of intentions, the judge may inadvertently leak

classified information and harm the country’s national security in the process. Thus, the privilege6

grants the executive the power to refuse to disclose relevant evidence in trial if it will endanger

national security.

Because the government is faced with evolving national security threats and secretive

programs as new conflicts arise, the invocation of the state secrets privilege shifts over time to

match. The overarching theme, however, is that this privilege is easily exploited by the executive

branch to avoid accountability for infringing on Americans’ constitutional rights. The state secrets

privilege initially saw use by “executive branch officials in civil cases” seeking to avoid “subpoenas,

discovery motions, or other judicial requests for information.” Though this privilege may have been7

used to avoid disclosing information about pressing matters of national security, it might also have

been used to avoid legal responsibility in a court of law for illegal acts. In line with this second

possibility, the state secrets privilege has become a “tool for government immunity” over time,

7 Weaver and Pallitto, “State Secrets and Executive Power,” 86.

6 Michael H. Page, “Judging without the Facts: A Schematic for Reviewing State Secrets Privilege Claims,” Cornell Law
Review 93, no. 6 (2008): 1243–1284. https://scholarship.law.cornell.edu/clr/vol93/iss6/13.
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which was encapsulated by the federal government’s use of the privilege to avoid responsibility for

wiretapping citizens’ private telecommunications to track dissidents amidst the Vietnam War.8

But the use of the privilege to escape public and legal culpability for constitutional

transgressions was not exclusively limited to the Vietnam War. In fact, the state secrets privilege has

been increasingly asserted following 9/11 to dismiss lawsuits regarding “a range of constitutional

and human rights violations.” Given the substantial public outcry against involvement in Vietnam, it9

is only logical that the federal government would seek to maintain the secrecy of the numerous

domestic and foreign intelligence and surveillance operations undertaken by the FBI, CIA, and NSA

in response to 9/11 and the War on Terror. In doing so, the federal government can avoid such

mass outrage and pressure to end its unlawful surveillance programs. While these surveillance

programs are certainly pertinent to national security in the search for potential terrorists, the state

secrets privilege has clearly also been abused in these cases to avoid liability for illegal surveillance

and intelligence programs—whether the intelligence agencies were searching for anti-war protestors

or potential terrorists. For instance, in the 2006 case ACLU v. NSA, a federal court denied the Bush

administration’s claim of the state secrets privilege to avoid disclosing evidence about its wiretapping

of American citizens without a warrant—a clear violation of the 4th Amendment and every citizen’s

right to privacy.10

10 “Background on the State Secrets Privilege,” American Civil Liberties Union, 6 November 2018,
www.aclu.org/other/background-state-secrets-privilege.

9 Laura K. Donohue, “The Shadow of  State Secrets,”University of  Pennsylvania Law Review 159, no. 1 (2010): 77–216.
http://www.jstor.org/stable/41039022.

8 Margaret Ziegler, “Pay No Attention to the Man behind the Curtain: The Government’s Increased Use of  the State
Secrets Privilege to Conceal Wrongdoing,” Berkeley Tech Law Journal 23 (2008): 691–721.
https://btlj.org/data/articles2015/vol23/23_1_AR/23-berkeley-tech-l-j-0691-0722.pdf.
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Indeed, with his analysis of the number of court opinions dealing with the state secrets

privilege, New England School of Law associate professor Victor Hansen provides quantitative

support for the idea of the rising use and abuse of the privilege. He discovers that from 1976 to 2001

the courts ruled on the privilege between 51-59 times, compared to only 4-11 times from 1953 to

1976. It is unsurprising, then, that the exploitation of the state secrets privilege has its roots in its11

very first formal assertion in American law, in the 1953 case United States v. Reynolds. The Air Force

claimed the privilege to avoid releasing the accident report of a crashed B-29 bomber to the dead

crew’s families to evade public embarrassment, under the guise of the aircraft having been engaged

in a “highly secret mission of the Air Force.” Thus, while the state secrets privilege benefits the12

government by providing an avenue through which the executive can protect the public well-being

by maintaining the secrecy of evidence directly related to national security, the privilege’s lack of

oversight and high level of granted deference enable the executive to avoid public and judicial

accountability for corrupt acts or mistakes in office.

Part III: Timeline of  Legal Cases on the State Secrets Privilege

The first true consideration of the state secrets privilege in the US was found in United States

v. Burr, 25 F. Cas. 30 (1807). During Aaron Burr’s trial for treason against the US, President Jefferson

refused to comply with Justice John Marshall’s subpoena to provide military documents and personal

correspondences with military commanders. Ultimately, Justice Marshall established the broad idea

that “information truly detrimental to the US should not be publicly disclosed,” while President

12 Amanda Frost, “The State Secrets Privilege and Separation of  Powers,”Fordham Law Review 75, (2007): 1931–1964.
digitalcommons.wcl.american.edu/cgi/viewcontent.cgi?article=2391&context=facsch_lawrev.

11 Victor Hansen, “Extraordinary Renditions and the State Secrets Privilege: Keeping Focus on the Task at Hand,” North
Carolina Journal of  International Law33, no. 4 (2007): 629–656. scholarship.law.unc.edu/ncilj/vol33/iss4/2/.
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Jefferson’s refusal to turn over the documents laid the precedent for the broad power of the

executive to withhold information from judicial proceedings.13

Subsequently, Totten v. United States, 92 U.S. 105 (1875) dealt with a lawsuit by William Alvin

Lloyd’s executor (Totten) against the US as Lloyd—a spy for the Union army during the Civil War

and sent undercover in the South to report on troop locations and defensive fortifications—was

never paid his agreed-upon $200 monthly salary. The Totten Court set the foundation for the modern

understanding of the state secrets privilege, establishing that a case may be dismissed in the

“pleadings” phase when “the very subject matter of the action is a matter of state secret. Building14

upon this foundation, the predominant British case that affected all future American understanding

of this common law state secrets privilege was Duncan v. Cammell, Laird and Co. (1942). In Duncan,15

the family of a submarine crew killed while testing a submarine for the government was denied

access to the vessel’s blueprints because the Crown asserted state secrets privilege over that evidence.

The court ultimately ruled that the singular executive figure had complete discretion in protecting

any evidence from disclosure in any trial.

Next, United States v. Reynolds, 35 U.S. 1 (1953) created the modern test for the state secrets

privilege when the court decides that there is a “reasonable danger” that disclosure of the evidence

would threaten national security. In Reynolds, Secretary of the Air Force Thomas Finletter

successfully asserted the privilege to deny the disclosure of the investigation report and surviving

crew testimonies following the crash of a B-29 bomber testing out new military electronics from the

dead crew’s loved ones who were suing the government over their spouses’ deaths. The Reynolds

15 Duncan v. Cammell, Laird and Co., [1942] A.C. 624.

14 Totten v. United States, 92 U.S. 105, 23 L.Ed. 605, 1875 U.S. LEXIS 1732, 2 Otto 105 (1807).

13 United States v. Burr, 25 F.Cas. 55, 1807 U.S. App. LEXIS 325 (Circuit Court, D. Virginia 1807).
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Court came up with four factors to determine when an assertion of state secrets privilege applies: (1)

the claim of state secrets privilege “must be asserted” by the government, (2) it “should not be

‘lightly invoked,’” (3) it must be formally claimed by the head of an executive department following

“actual personal consideration,” and (4) judge must determine if the claim of state secrets privilege

applies without “forcing a disclosure” of  the information the executive is seeking to withhold.16

Following Reynolds, President Nixon argued that executive privilege enabled him to reject

court subpoenas that required him to turn over tapes recorded in the Oval Office connected to the

Watergate Scandal in United States v. Nixon, 418 U.S. 683 (1974). Although this case mainly dealt with

executive privilege, the Court held that courts must afford “the utmost deference” to a claim of state

secrets privilege by the executive branch to protect national security. However, in Kasza v. Browner,17

133 F.3d 1159 (1998), former employees of a classified US Air Force facility filed suit against the

EPA for violating the Resource Conservation and Recovery Act of 1976 and failing to properly

disclose to them the presence and severity of dangerous, toxic waste at the Air Force facility. The

Court held that a Congressional statute will preempt a common-law privilege—such as the state

secrets privilege—if it “speaks directly to the question otherwise answered by federal common

law.”18

In El-Masri v. United States, 479 F.3d 296 (2007), German citizen Khaled El-Masri sued

former CIA director George Tenet and his CIA operatives. El-Masri alleged that he was unlawfully

detained and brutally tortured by the CIA, long after the CIA had information that El-Masri was not

18 Kasza v. Browner, 133 F.3d 1159, 1998 U.S. App. LEXIS 245, 98 Cal. Daily Op. Service 185, 98 Daily Journal DAR 258,
28 ELR 20449 (9th Cir. 1998).

17 United States v. Nixon, 418 U.S. 683, 94 S.Ct. 3090, 41 L.Ed. 2d 1039, 1974 U.S. LEXIS 93 (1974).

16 United States v. Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727, 1953 U.S. LEXIS 2329, 32 A.L.R.2d 382 (1953).
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the individual they were searching for. The Court elaborated on the Reynolds test by outlining three

steps to prove whether the invocation of the state secrets privilege protects certain information in a

case: the first three Reynolds factors act as the procedural requirements; next, the fourth Reynolds

factor determines if the state secrets privilege protects the information; if both are met, the Court

must finally determine “how the matter should proceed in light of the successful privilege claim.”19

Finally, in Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 1070 (2010), plaintiffs filed suit under the Alien

Tort Statute, alleging that Jeppesen Dataplan Inc. was knowingly helping the CIA conduct foreign

intelligence involving the abduction, imprisonment, and torture of foreign nationals. The Jeppesen

Court laid out three circumstances in which a case should be dismissed on the basis of the state

secrets privilege; (1) if the plaintiff cannot prove the “prima facie elements” of their claim solely using

the non-privileged evidence; (2) if the state secrets privilege “deprives” the defendant of information

that would otherwise give them “a valid defense” to the claim of their suit, so the court can the

defendant “grant summary judgment”; or (3) when the “privileged evidence” is “inseparable from

nonprivileged information,” so continuing with the case would constitute “an unacceptable risk of

disclosing state secrets.”20

Part IV: Opinion on the Federal Bureau of  Investigation v. Fazaga

The case Federal Bureau of Investigation v. Fazaga (2021) was brought up to the Supreme Court

by the FBI’s writ of certiorari from the Court of Appeals for the 9th Circuit. This case deals with

Operation Flex, an FBI surveillance program officially tasked with tracking potential terrorist activity

(Fazaga v. FBI, 916 F.3d 1202, 2019). The plaintiffs—Sheikh Yassir Fazaga, Ali Uddin Malik, and

20 Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 1070, 2010 U.S. App. LEXIS 18746 (9th Cir. 2010).

19 El-Masri v. United States, 479 F.3d 296, 2007 U.S. App. LEXIS 4796, 39 A.L.R. Fed. 2d 597 (4th Cir. 2007).
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Yasser Abdel Rahim—allege that the FBI used Craig Monteilh as a confidential informant, collecting

audio and video recordings of the personal affairs and beliefs of Muslims who attended the Islamic

Center of Irvine Mosque. The plaintiffs sued the FBI and its agents for damages due to the

religiously discriminatory nature of the operation and for engaging in unlawful searches of their

targets. The executive branch asserted the state secrets privilege to withhold evidence and dismiss

the claims of religious discrimination while arguing for the dismissal of the search claims on other

grounds. The plaintiffs allege their claims under Section 1810(f) of the Foreign Intelligence21

Surveillance Act of 1978 (FISA), which states that state secrets privilege claims to withhold evidence

related to lawsuits about electronic surveillance should be reviewed in camera and ex parte by the

court. The overall issue in this case is whether 50 U.S. Code Section 1806(f) of FISA supersedes the

common-law state secrets privilege, thereby authorizing the district court to review the evidence

claimed to be a state secret in camera and ex parte and proceed in the suit challenging the legality of

Operation Flex.

The Application of  the State Secrets Privilege to Fazaga under Reynolds

To answer this question, the Court must first judge the issue of whether the federal

government’s claim of state secrets privilege applies to the Fazaga circumstances. The primary case

law comes from United States v. Reynolds (1953), in which the Court decided that there must be a

“reasonable danger” that disclosing evidence would reveal national security secrets. Reynolds thus

proposes four factors to determine whether a claim of state secrets privilege applies: (1) the claim of

state secrets privilege “must be asserted” by the government, (2) it “should not be ‘lightly invoked,’”

(3) the head of an executive department must formally invoke it after “actual personal

21 FBI v. Fazaga, 212 L.Ed. 2d 172, 2022 U.S. LEXIS 1326 (2022).
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consideration,” and (4) the judge must determine the applicability of the claim of state secrets

privilege without “forcing a disclosure” of the privileged information the executive seeks to

withhold. If all factors are met, the information is “absolutely protected from disclosure” and from22

review in court. Furthermore, in El-Masri v. United States (2007), the court established that when23

evaluating claims of state secrets privilege as a national security threat, courts must “afford the

utmost deference” as national security is a “responsibility of  the executive branch.24

The case at hand, FBI v. Fazaga, meets all four Reynolds factors, proving that the information

must be protected under the state secrets privilege. First, the federal government specifically asserts

the state secrets privilege to dismiss the plaintiffs’ claims of unconstitutional discrimination in

Operation Flex based on their religious identity as Muslims. Next, the state secrets privilege has not

been “lightly invoked” in this case as a means of hiding embarrassing or corrupt government

actions; the executive branch has refused to disclose the strategies and findings of a secret FBI

counterterrorism surveillance program so as to protect national security. Information about the25

internal operations and the methodology of choosing targets in a domestic counterterrorism

program will likely be relevant to the plaintiffs’ suit about unlawful religious discrimination in the

operation’s practices. Yet the protection of the FBI’s target-selection and target-surveillance

procedures is also essential for the federal government to maintain the efficacy of its

counterterrorism operations. Thirdly, the state secrets privilege was asserted by the heads of the

relevant executive departments involved in Operation Flex; Attorney General Eric Holder and

Assistant Director of the FBI Counterterrorism Division Mark Guiliano filed public and classified

25 United States v. Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 (1953).

24 El-Masri v. United States, 479 F.3d 296 (2007).

23 El-Masri v. United States, 479 F.3d 296 (2007).

22 United States v. Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 (1953).
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memorandums claiming the need to prevent the disclosure of this information to protect the secrecy

of  the country’s counterterrorism strategies.

In the absence of a precise test to prove the final Reynolds factor, the level of deference

afforded to the executive’s claim combined with a holistic review of the potential harm of this

information being forcibly disclosed—and the likelihood of that harm befalling the public given

disclosure—indicate that the state secrets privilege applies to the information about Operation Flex.

In fact, El-Masri notes that courts must act with the “utmost deference” when evaluating claims of

state secrets privilege for national security. Though not a true test, the Court must proceed under26

the strong assumption that the executive branch’s assertion of state secrets privilege is valid. With its

assertion of state secrets privilege, the executive is attempting to maintain the secrecy of the FBI

operation’s targets and target-selecting mechanisms, the initial intelligence upon which the

surveillance program was established, any findings regarding potential domestic terrorist activities,

and the “sources and methods” with which the operation functions. Even if this information is27

revealed via in-camera and ex parte review the judges may knowingly or inadvertently leak this

top-secret counterterrorism information, which would then explode into public knowledge via

media publication. Thus, the forcible disclosure of such information in trial would severely

jeopardize the country’s domestic terror surveillance programs. Armed with the knowledge of how

domestic surveillance and intelligence operations choose their targets and track suspicious activity,

potential enemy actors may more effectively evade counterterrorism procedures and strategies while

planning attacks. It would take only one judge engaging in in-camera review to leak this information

accidentally or intentionally and cause substantial harm to the public well-being by weakening the

27 FBI v. Fazaga, 212 L.Ed. 2d 172 (2022).

26 El-Masri v. United States, 479 F.3d 296 (2007).
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secrecy and therefore the effectiveness of the nation’s counterterrorism efforts. As such, the

disclosure of this information certainly has a substantial, feasible likelihood of causing public harm.

The state secrets privilege must thus be upheld to protect the details of Operation Flex from

disclosure. As Fazaga meets all four Reynolds factors, Reynolds holds that the information in question

about Operation Flex is “absolutely protected from disclosure” in the courts. The application of28

the state secrets privilege thereby denies the district court the power of in-camera and ex parte

review of  the evidence, which then cannot be used to determine the merits of  the plaintiffs’ suit.

The Validity of  the State Secrets Privilege Despite a Conflicting Congressional Statute

Having upheld the executive department heads’ assertion of the state secrets privilege over

the information sought about Operation Flex, the Court must address the subsequent issue of

whether 50 U.S. Code Section 1806(f) of FISA supersedes the state secrets privilege as the executive

claims. In the 9th Circuit case Kasza v. Browner (1998), the Court established an initial guide for the

preemption of the state secrets privilege by a federal statute: the Congressional statute preempts a

common-law privilege if it “speaks directly to the question otherwise answered by federal common

law.” Next, the 9th Circuit case Mohamed v. Jeppesen Dataplan, Inc. (2010) applies the Reynolds29

understanding of state secrets privilege to provide three circumstances that require the dismissal of

the case, thereby preventing a federal statute from preempting the state secrets privilege: (1) if the

plaintiff cannot prove the “prima facie elements” of their claim solely using the non-privileged

evidence, as they would lack a case to prove; (2) if the state secrets privilege “deprives” the

defendant of information that would otherwise give them “a valid defense” to the claim of their suit,

29 Kasza v. Browner, 133 F.3d 1159 (1998).

28 United States v. Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 (1953).
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so the court can “grant summary judgment” to the defendant; or (3) when the “privileged evidence”

is “inseparable from nonprivileged information that will be necessary to the claims or defenses” of

the case, as the court forcibly issuing a ruling would be “an unacceptable risk of disclosing state

secrets.”30

The plaintiffs in Fazaga may point to Kasza to prove that Section 1806(f) of FISA preempts

the state secrets doctrine because it “speaks directly” to the same topic as this common-law

privilege. Yet the federal government may respond that the broad concept of “national security” is31

not defined clearly by FISA. FISA only focuses on national security claims for evidence sourced

from electronic surveillance, whereas assertions of state secrets privilege in Operation Flex are

distinguished in that the surveillance utilized some non-electronic methods of data collection, such

as handwritten summaries of daily intelligence. In those instances, FISA would not be “speaking

directly” to the same topic as the privilege. Regardless, the third Jeppesen circumstance negates the

need to evaluate whether the statute “speaks directly” to the same question—it instead postulates

that the case must be dismissed when the non-privileged information is “inseparable” from the

protected information. The third scenario is met because the relevant information needed from the32

FBI to combat the religious discrimination claims in Fazaga is intrinsically tied to state secrets about

who was targeted by Operation Flex, why they were surveilled, and how the FBI undertook its

surveillance operations. Clearly, the government’s disclosure of non-privileged information about the

target selection process for Operation Flex—even to the capacity of showing why it was not illegally

discriminatory based on religion—would inevitably disclose some state secrets about who the FBI

32 Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 1070 (2010).

31 Kasza v. Browner, 133 F.3d 1159 (1998).

30 Mohamed v. Jeppesen Dataplan, Inc., 614 F.3d 1070 (2010).
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targets (or does not target) in their counterterrorism efforts, and why. Due to the lack of possible

distinction between non-privileged evidence and relevant state secrets, Jeppesen unequivocally

compels the Court to dismiss the case entirely—therefore showing that the FISA law does not

displace the state secrets privilege and does not allow the district court to engage in in-camera and ex

parte review of  the evidence, which must be withheld entirely by the executive.

Even if the Court rejects the application of the Jeppesen reasoning for the dismissal of the case

under the state secrets privilege instead of allowing the preemption of the privilege by FISA, the

1875 case Totten v. United States further establishes grounds for dismissing the case to protect the

privileged state secret information. In dismissing a Union spy’s suit for lost income under the state

secrets privilege, the Totten rule states that a case may be dismissed during the “pleadings” stage

when “the very subject matter of the action... is a matter of state secret.” In the case at hand, the33

very subject matter of the lawsuit—the legality of the FBI’s operation in the way it chose and tracked

individuals of interest—is a state secret crucial to maintaining the secrecy of America’s

counterterrorism operations in the War on Terror. While Operation Flex is, at the very least,

nominally recognized by the FBI, every other inquiry into the operation’s constitutionality is a matter

of state secret. Even the primary purpose of Operation Flex cannot be confirmed without revealing

a certain level of counterterrorism intelligence; was the FBI tracking specific individuals, or was it

engaging in general surveillance of possible terrorists? Indeed, as mentioned, the very subject matter

of the lawsuit—the evidence needed to defend against claims of religion-based discrimination—is a

state secret itself. Revealing the reasoning for why certain individuals were considered targets of

interest for surveillance necessarily illustrates the target-selection mechanisms and priorities of the

33 Totten v. United States, 92 U.S. 105, 23 L.Ed. 605 (1875).
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FBI in its counterterrorism operations, which is a state secret. Having satisfied the Totten bar as the

plaintiffs’ lawsuit targeted confidential state secrets relevant to FBI counterterrorism operations, the

Court must dismiss the Fazaga case. Totten thus provides another source of authority categorically

proving that Section 1806(f) of  FISA does not displace the state secrets privilege.

Because the case at hand meets all four Reynolds factors—meaning the evidence in question

about Operation Flex is “absolutely protected from disclosure” in the courts—the executive claim of

state secrets privilege must be upheld. Furthermore, both Totten and Jeppesen mandate the case34

should be dismissed altogether to protect the nation’s counterterrorism intelligence efforts,

regardless of the existence of Section 1806(f) of FISA. Therefore, the district court lacks the

authority to review in camera and ex parte the evidence regarding the illegal discrimination allegedly

guiding the FBI’s Operation Flex.

34 United States v. Reynolds, 345 U.S. 1, 73 S.Ct. 528, 97 L.Ed. 727 (1953).
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Introduction

The question that this research will be researching and answering is “to what extent are

media sources in South America portraying the Venezuelan government affected by the nation’s

relationship with Venezuela?” By examining the most popular non-partisan news sources of three

different South American countries, it can be determined whether these states have a bias on the

Venezuelan crisis and the government set in place. Additionally, by analyzing sources that reveal how

these South American nations have interacted with Venezuela in recent history, this paper will

determine why and how each country communicates with Venezuela in the present. The most

prevalent methods used in the research of culture and politics are case studies, surveys, and

participant observation, many of which will be used to draw conclusions throughout this paper.

Currently, some nations recognize Juan Guaidó as the legitimate president of Venezuela, but others

believe that Nicolás Maduro is Venezuela’s president. This research paper will focus on the political

stance of national leaders and governments of different states within South America. It will then

analyze how these different political views affect how media publications represent the Venezuelan

presidency and government. By involving research and analysis of cultural and political views, It will

be determined how much of the public’s information is swayed by a nation’s political perspective and

allies.

The research question is worthy of investigation because the conclusion can help inform

others of how specific news sources are biased based on their country’s relationship with another

country. By determining whether news sources are biased toward other nations due to regional blocs

and allies, this conclusion can contribute to the work being done to determine different biases within

news outlets. Without research of this fundamental theory, it is very difficult to understand just how
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much a nation’s view of an international government is governed by the information provided

through media outlets. Additionally, this topic affects every nation around the world. The answer to

the proposed research question is beneficial to all individuals and governments in determining the

effects of  biased information on global politics.

Body

In Venezuela's 2018 presidential election, Nicolás Maduro was elected for a second six-year

term. However, things took an unexpected turn two weeks after Maduro was sworn into office when

Juan Guaidó, Maduro’s opponent, declared himself as the President of Venezuela. Many protesters

gathered outside government buildings, with pro-Guaidó and pro-Maduro groups clashing. Nations

worldwide have also gotten involved by declaring who they believe is the legitimate President of

Venezuela.

Juan Guaidó was declared the official President of Venezuela by the National Assembly of

Venezuela in January after reports of coercion and rigging votes by Maduro’s team were found.

Many nations, such as the United States and a dozen Latin American countries, recognized the

National Assembly of Venezuela’s declaration and viewed Guaidó as the legitimate president.

Currently, Guaidó is gaining allies within the Venezuelan armed forces with the hope of

overthrowing Maduro. Many people of Venezuela are supporting Guaidó’s efforts due to the nation’s

economic deadline under Maduro’s rule. Maduro blamed the poor economy on US sanctions, but

many citizens are aware it is mainly due to mismanagement and corruption. With the majority of1

nations within South America and around the world supporting him, Guaidó’s rise to power may

come sooner than expected.

1 Megan Specia, “What Is Happening in Venezuela and Why It Matters,” The New York Times, 30 April 2019,
https://www.nytimes.com/2019/04/30/world/americas/venezuela-crisis.html.
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After Guaidó declared himself president, Nicolás Maduro began to overturn everything

Guaidó had put in place, such as the foreign aid that had previously been provided to Venezuela.

Maduro closed the border with Colombia and Brazil to avoid any international aid from entering the

country, angering the nations and causing them to support Maduro’s opponent. Maduro then2

focused his efforts on eliminating the National Assembly, which declared Guaidó as President, and

began to create a new legislative body, the Constituent Assembly, which would rewrite the

Constitution. Although Guaidó seems to be the popular choice for president, a coup does not seem3

like something that will happen soon. Maduro has gained the loyalty of Venezuela’s military by giving

them control of lucrative industries, allowing him to arrest anyone who criticizes him or his

government. Even though many international governments have tried to remove him from power,4

Maduro has proved that he is not leaving his position as president until he decides to do so.

Depending on the nation within South America, some news sources are held to the highest standard

and show no sign of bias, either toward a political party, national ally, or belief system. However, that

is not to say that bias does not exist within the nation of South America. Typically, authoritarian

governments have news sources that are more biased toward their own government. This research

will demonstrate if this belief is true within three different nations of South America, some of which

have fully democratic governments, while others have more autocratic governments. It is also

important to consider how South American expectations of the press differ from the expectations

within the United States. The United States highly regards its Constitution, which states the first

amendment declaring freedom of speech and of the press. Both the American people and

4 Specia, “What is Happening in Venezuela.”

3 Specia, “What is Happening in Venezuela.”

2 Specia, “What is Happening in Venezuela.”
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government abide by this amendment, leaving room for news sources to become biased without any

repercussions. However, this expectation that news sources are biased because they have the

freedom of speech does not exist in many South American countries. Roughly 69% of Latin

Americans believe that the freedom of speech exists, leaving 31% of the population to believe that

the government should control what is said and reported. This demonstrates that the same5

expectations within the United States news reports are not the same in South America, resulting in

different audiences and different news portrayals.

Argentina

Relationship with Venezuela

Ever since the Argentine President, Mauricio Macri, stepped into La Casa Rosada in 2015, he

has made clear his intentions for the nation by focusing on bringing a better democracy to his

country and encouraging other South American nations to follow suit. As the Venezuelan crisis

unfolded, Macri demonstrated his support for Guaidó by making statement such as, “Quiero

expresar mi apoyo a la decisión del Presidente de la Asamblea Nacional de Venezuela, Juan Guaidó,

reconociéndolo como Presidente Encargado de ese país” (“I would like to express my support for

the decision of President of the National Assembly of Venezuela, Juan Guaidó, recognizing him as

president in charge of that country”). However, in the last presidential election of 2019, another6

candidate, Alberto Fernández, won the position of president of Argentina. Fernández, who holds

similar views to Nicolás Maduro, has since revoked the nation’s support of Guaidó as president and

6 Fabio Devin and Ariel Gaster, “Venezuelan Crisis: In Argentina, Who Stands Where?,” The Bubble, 28 January 2019,
https://www.thebubble.com/venezuela-crisis-argentina.

5 Alex Gray, “Freedom of  Speech: Which Country Has the Most?” World Economic Forum, 8 November 2016,
www.weforum.org/agenda/2016/11/freedom-of-speech-country-comparison/.
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is looking to hold many conversations with Maduro and the nation of Venezuela. Fernández has7

also stated in an interview regarding Maduro's government, “Es difícil expresar un gobierno elegido

como una dictadura” (“It’s hard to describe an elected government as a dictatorship”). Although the8

Argentine President has backed-up Maduro’s government and supported its legitimacy, he has

demonstrated his concern with some of Maduro’s totalitarian decisions. Therefore, even as the new

Argentinian government has become more leftist and is aligned with many of Maduro’s ideas, it is

still wary of completely supporting the Venezuelan government as, at times, it could be viewed as

tyrannical.

Media Publications

In Argentina, the public does not trust many of the news sources due to a large amount of

biased journalists. Specifically, only 37% of Argentinians believe that the media fairly covers political

issues. The biggest and most popular news source of  Argentina is “El Clarín.” In this news9

organization, few journalists remain unbiased and make sure to only provide the evidence while

excluding personal prejudices. However, that is not the case for the majority of journalists for “El

Clarín” or many of the other news sources. It is mainly centre-right focused, which causes some

prejudice towards politicians with leftist ideologies such as Maduro and the current Argentine

president, Férnandez. In one article titled “La fiesta en una isla paradisíaca de los hijos del poder que

9 Jacob Meschke, “Argentines Deliver a Damning Verdict on Nation's Media Outlets,” Buenos Aires Times, 24 February
2018,
http://www.batimes.com.ar/news/argentina/argentines-deliver-a-damning-verdict-on-the-nations-media-outlets.phtml.

8 Andres Oppenheimer, “Argentina's Front-Runner for President Doesn't Think Venezuela Is a Dictatorship. That's Not
Good: Opinion,” Miami Herald, 21 September 2020,
https://www.miamiherald.com/news/local/news-columns-blogs/andres-oppenheimer/article234442807.html.

7 “Argentina's Fernandez Says Would Join Mexico, Uruguay in Promoting Talks with Venezuela's Maduro,” Reuters, 21
August 2019,
https://www.reuters.com/article/us-argentina-election-venezuela/argentinas-fernandez-says-would-join-mexico-uruguay
-in-pro moting-talks-with-venezuelas-maduro-idUSKCN1VB05Y.
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desató un brote de Covid-19” (“The party on the island owned by children of power sparked an

outbreak of Covid-19”), the article describes the people who attended the party as privileged

children from a socialist revolution. The article then mentions that the people at the party were10

clueless and ignorant of the spreading disease and were unable to notice one of the girls at the party

was a carrier of the virus. This form of expression towards Maduro demonstrates that the news

source does not agree with Maduro or his rule in Venezuela, which differs from the Argentine

government’s belief. Additionally, in a more recent article about how pregnant women are being

turned away from hospitals in Venezuela during the Covid-19 outbreak, the journalists state that

Maduro is insensible toward how poorly these women are being treated and he chose to prioritize

the importation of oil and other resources over the health and safety of his public. Since both11

Argentina and Venezuela are currently leftist or totalitarian, one would expect their views and news

portrayals to align. However, the majority of the Argentine population does not approve or agree

with its government. Most of Argentina is still affected by or supports Peronism, a cultural

movement that ended in 1974 after the Peróns rule ended. The movement was a catalyst for many

social movements and provided a better life for the working class, which is the opposite of the

current Argentine government. Having had previous democratic presidencies, such as with Macri,

the Argentine public and most of its news sources still prefer and hold on to this form of

government more than the current totalitarian one; this causes many news sources to not align with

11 “Coronavirus En Latinoamérica: Parir En Venezuela Es Un Riesgo Mortal,” Clarín, 21 September 2020,
http://www.clarin.com/new-york-times-international-weekly/ciencia/coronavirus-latinoamerica-parir-venezuela-riesgo-
mortal_ 0_jU7BVEF6p.html.

10 “Coronavirus, Sexo y Drogas En Venezuela: La Fiesta En Una Isla Paradisíaca De Los Hijos Del Poder Que Desató
Un Brote De Covid-19,” Clarín, 21 September 2020,
http://www.clarin.com/mundo/coronavirus-sexo-drogas-venezuela-fiesta-isla-paradisiaca-hijos-poder-desato-brote-covi
d-19_0_ ahYiHlNum.html.
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the Argentine government. With all of these articles and statements in mind, it is clear that many of

the journalists who work at “El Clarín” are biased against Maduro and his regime. Therefore, the

Venezuelan government is portrayed negatively through Argentine news sources that differ from the

Argentine government’s point of  view and beliefs.

Chile

Relationship with Venezuela

Chile’s president, Sebastián Piñera, and his government have made it clear multiple times that

they oppose Maduro’s dictatorship style of running the country. Recently, Chile’s foreign minister

threatened to work with allies to create a naval blockade and shut down communications if Maduro

refused to hold free, democratic elections. Additionally, the Chilean government opposes Maduro’s12

regime since many Venezuelans are fleeing to Chile for more opportunities and resources. Since the

summer of 2019, Chile has offered democratic responsibility visas and travel visas at any Chilean

consulate in the world, allowing the people to stay in Chile for one year. As a result, many13

Venezuelans have fled the country due to the food crisis and seeking more democratic lives.

However, there is an abundance of Venezuelans using these visas and some even entering the

country illegally, which has caused a panic in Chile. Because of this, Chile has begun to close its

borders to Venezuelans who cannot provide a visa or passport, proof of clean criminal record, and

letter of invitation or hotel reservation. Due to the large influx of immigrants entering the country,14

14 “Chilean Diocese Concerned for Venezuelan Migrants at Border Crossing,” Catholic News Agency, 26 June 2019,
https://www.catholicnewsagency.com/news/chilean-diocese-concerned-for-venezuelan-migrants-at-border-crossing-259
14.

13 Reuters Staff, “Chile Offers 'Democratic Responsibility Visa' to Venezuelan Migrants,” Reuters, 22 June 2019.
https://www.reuters.com/article/us-chile-venezuela-immigration/chile-offers-democratic-responsibility-visa-to-venezuel
an-migrant.-idUSKCN1TN0MN.

12 Benedict Mander, “Chile Threatens Venezuela with Blockade over Crisis,” Financial Times, 15 October 2019,
https://www.ft.com/content/260738c6-edd7-11e9-bfa4-b25f11f42901.
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Chile does not accept Maduro’s government, as it considers the administration as the main cause for

the large percent of  the Venezuelan population fleeing the nation.

Media Publications

Chile takes pride in its two news sources that were the first Spanish language news sources

still in circulation today; these two news sources are “La Tercera” and “El Mercurio.” This paper will

be focusing on “La Tercera,” since it is the news source with the most articles regarding Venezuela

and its government. “La Tercera” is known to have a strong bias against many political figures,

especially those who are centre-left. In an article titled “Los amigos de Maduro” (“Maduro’s15

Friends”), the journalist seems to insult Maduro’s companions by stating, “Ya no hay duda: los

amigos de Maduro representan a esa izquierda ciega a las lecciones de la historia, que sigue

encarnando la ambigüedad moral frente al sacrificio de los seres humanos ante el altar de la

revolución, lo que sea que ello signifique” (“There is no doubt: Maduro's friends represent that left

blind to the lessons of history, which continues to embody moral ambiguity in the face of the

sacrifice of human beings at the altar of the revolution, whatever that means”). The journalist16

points out the political views of Maduro’s friends and mentions that they are blind to the mistakes of

the past. The journalist creates this bias to illustrate his feelings toward Maduro and hopefully

inspire others to feel the same. The journalist’s bias also forms culture by encouraging the public to

follow his belief system by painting Maduro as an ignorant, incompetent leader. It is clear how the

journalist feels about Maduro and those he hangs around with and makes no effort to hide it in his

16 Sergio Muños Riveros, “Los Amigos De Maduro,” La Tercera, 1 August 2019,
http://www.latercera.com/opinion/noticia/los-amigos-maduro/762294/.

15 Patricio Navia and Rodrigo Osorio, “El Mercurio Lies, and La Tercera Lies More. Political Bias in Newspaper
Headlines in Chile, 1994–2010,” Wiley Online Library, 9 April 2015.
https://onlinelibrary.wiley.com/doi/abs/10.1111/blar.12364.
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article. This demonstrates how biased “La Tercera” is towards one of Venezuela’s political leaders,

and it might work as propaganda to convince Chile’s public of  similar ideas.

In addition to insulting Venezuela’s left wing political figure, the news source also clarifies to

readers how it feels by only publishing articles that degrade Maduro and promote Guaidó. All the

articles that mention Maduro are about how he is against helping the public by avoiding human aid

and how political figures worldwide view him as an unfit president for Venezuela. Meanwhile, the17

articles regarding Guaidó are based on his alliances with diplomatic leaders and his actions towards

helping the Venezuelan community. With this information, one can conclude that “La Tercera”18

demonstrates its bias through what is mentioned in articles and through what is not mentioned.

Chile has had a centre-left, democratic government for more than 30 years, which causes the

majority of the public to prefer this form of government and inherently disprove the totalitarian

style of Maduro. The negative Chilean news portrayal of him also continues this bias against Maduro

as a leader, which causes more of the population to disprove of him. This Chilean news source

publishes multiple anti-Maduro articles, demonstrating it prefers for Guiadó to be in power in

Venezuela. This demonstrates that the country’s main news source aligns with its government’s point

of  view and supports the head of  state’s decision not to support Maduro’s rule.

Columbia

Relationship with Venezuela

Colombia’s president, Iván Duque Márquez, has consistently shown his support for

Guaidó and his distrust in Maduro time and time again. He is a strong advocate for uniting

18 “Noticias, Deportes y Actualidad De Chile y El Mundo.” La Tercera, www.latercera.com/search/?q=guaido.

17 “Noticias, Deportes y Actualidad De Chile y El Mundo.” La Tercera, www.latercera.com/search/?q=maduro.
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with allies to create a blockade against Maduro and pressure him into allowing humanitarian

aid access to enter the nation. Additionally, Márquez has demonstrated so much support19

for Guaidó, that Guaidó was willing to break his Colombian travel-ban and thank Márquez

in person before meeting with US Secretary of State, Mike Pompeo, to discuss antiterrorism

tactics in the Western Hemisphere. However, although Márquez is the one who has actively20

demonstrated his angst with Maduro, Maduro was the one who broke off all ties with Colombia in

early 2019. This event took place after Venezuelan workers protested at the Venezuela-Colombia

border after not being allowed to cross the border to work; Venezuelan soldiers fired tear gas at the

protesters and when humanitarian aid arrived at the nation to help those affected, Maduro turned it

away. After more protests and rallies occurred in the nation, Maduro reportedly grew impatient and

ordered all the Colombian diplomats to leave the nation as they were viewed as the cause for the

incessant protests. Therefore, although both nations are on the same continent, their political21

ideologies could not be more opposed, which has led to many clashes between Márquez and

Maduro.

This shows that even the person in charge of the entire news source puts their life on the

line to expose the truth during dangerous times. Many people of Colombia applaud this news source

for being the nation’s top-rated most reliable news source. With this in mind, “El Espectador” has22

22 Adriaan Alsema, “Colombia's Most Reliable News Media,” Colombia News, 4 September 2017,
https://colombiareports.com/colombias-reliable-news-media/.

21 “Venezuela's Maduro Breaks Relations with Colombia in Standoff  over Aid,” CNN, 24 February 2019,
https://www.cnn.com/2019/02/23/americas/venezuela-brazil-violence-intl/index.html

20 “Venezuela's Juan Guaidó Slips Into Colombia for Regional Conference,” The Wall Street Journal, 19 January 2020,
https://www.wsj.com/articles/venezuelas-juan-guaido-slips-into-colombia-for-regional-conference-11579451668.

19 Ashley Zhao, “Colombian President Iván Duque Márquez on The Policy Agenda for Latin America,” The Hoya, 15
February 2019, https://thehoya.com/colombian-president-ivan-duque-marquez-policy-agenda-latin-america/.
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no articles that support or oppose either Maduro or Guiado. Even though there is a section in the

news source for opinion pieces, there is an equal amount of left and right journalists. Colombia’s

government is considered a flawed democracy, which entails a democratic government and laws, but

the nation’s leader can still make totalitarian decisions without consequences. However, this

government does not affect the news sources’ portrayal of the Venezuelan government, meaning

that the journalists and the audience hold the name of the news source to the highest standard and

do not support any form of bias that would cause the public to lose their ability to make their own

decisions. The only thing the large audience of this news source is looking for is undeniable, correct

facts and evidence that will give them all the information they need to form their own opinions.

With this in mind, Colombia’s top news source has no bias towards Venezuela and only speaks of its

government accurately regarding current events, hence, neither supporting or opposing its own

government’s views toward the Venezuelan presidency.

Conclusion

In conclusion, the top news sources of each nation do not always express the same

ideologies as its government when it comes to illustrating the practices or events of other states.

Instead, it is mainly up to the editor’s and author’s personal point of view. However, there are still a

few circumstances in which the nation’s international perspective is expressed accurately through

news articles. With a new political party taking control in Argentina, a new alliance with Maduro’s

Venezuela seems to be in the works. Although, this new relationship has not been taken positively by
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many of the Argentina media sources. With the country’s top news outlet writing articles that shine a

light on the negative aspects of Maduro, one can infer that the center-right media source is biased

toward political figures of  the opposing party.

It is also deducible that the news source was affected by Mauricio Macri’s sentiments toward

different allies and blocs while he was still in power. Contrarily, Chile and its government are publicly

opposed to Maduro’s rule and support Guaidó as Venezuela’s president. This goes in hand with one

of Chile’s main news sources, which does not hide the fact that they are opposed to Maduro in its

articles. With this in mind, one could argue that this news source takes after its government’s bias

and reciprocates it through its work. In turn, this could continue to spread the bias throughout the

citizens of Chile, causing the majority of the nation to view the Venezuelan presidential crisis the

same way. Lastly, after Maduro’s decision to close the borders with them and prevent any

international aid, Colombia has opposed Maduro and consequently supported Guaidó as the rightful

president of Venezuela. However, with Colombia’s top media outlet being known for its unbiased

nature, the perspective of Colombia’s government when it comes to international relations is not

demonstrated through the articles. This ensures that the people who read this source’s work, which

is the majority of the country, are left to create their own beliefs regarding Venezuela’s presidency; a

belief  that is not persuaded by the government’s or media’s opinions.

Although the majority of nations’ main news sources write articles with similar beliefs to the

governments, this is not always the case, as seen in Colombia; different actors may cause this

difference in perspectives, such as the personal beliefs of the authors and editors and the opinions of

prior presidents and leaders. As seen in the three case studies, cultural and political differences led to
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contrasting views on whether news sources demonstrate the same political perspectives as their

national governments and allies. Acknowledging these other factors is crucial when drawing

conclusions regarding media bias and its connection to their governments’ allies.

In summary, the media sources in South America portraying the Venezuelan government are

affected by the nation’s relationship with Venezuela to a certain extent. Many countries within South

America, including those from the case studies, have news sources that are either directly related to

the nation’s relationship with Venezuela or have news sources that are completely opposed. Each

nation’s citizens must determine the difference between biased and unbiased news sources to form

proper beliefs that are not affected by the nation’s allies, and hence, the media’s political opinion.
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In Canada, law and society are currently ill-equipped to provide justice for LGBTQ+ individuals
who experience intimate partner violence (IPV)—battery between heterosexual couples is a
widespread topic of public concern that ought to be extended to the LGBTQ+ community. The1

psychological model—a legal framework that understands a defendant is a product of their
environment and past, rather than their agency and intent—allows LGBTQ+ individuals who
experience partner violence to obtain the justice they have been historically deprived of. By
disrupting androcentrism, this paper will argue that the psychological legal model should be
integrated in self-defense claims regarding same-sex partner abuse to ensure that the mental effects
of repeat battering are detailed to the jury. Adopting the psychological model rejects androcentrism,
exposing the lack of social and legal services available to sexual minorities in abusive relationships
while promoting equality for a host of individuals experiencing domestic abuse. Considering the
traditional legal model is solely concerned with mens rea and actus reus, this paper will argue against
the model for its inadequacy at detailing a defendant’s extenuating circumstances. This paper will
highlight the longstanding erasure of LGBTQ+ communities and their challenges in finding social
and legal support regarding partner violence.

1 Denise Bricker, “Fatal Defense: An Analysis of  BatteredWoman’s Syndrome Expert Testimony for Gay Men and
Lesbians Who Kill Abusive Partners,” Brooklyn Law Review 58, no. 4 (1993): 1379–1437; Julianne Leary, “A Woman, a
Horse, and a Hickory Tree: The Development of  Expert Testimony on the Battered Woman Syndrome in Homicide
Cases,” UMKC Law Review 53, no. 3, (1985): 386-410.
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Introduction

The psychological effects of repeat battering should be considered when LGBTQ+

defendants are accused of murdering their abusive partner and seek to claim self-defense under the

Canadian Criminal Code. Without an expert testimony, a jury would be uneducated on the effects of

same-sex partner violence and will reinforce harmful stereotypes in court; for example, defendants

being labeled as “crazy” and “unreasonable.” Further, androcentrism is the naturalized practice of2

centering male needs as the standard, targeting those apart from heteronormative as abnormal, and

framing social theories, including criminal theories, as gender-neutral. Androcentrism is a deeply

embedded factor of the current social world that affects battered LGBTQ+ defendants from

achieving fair adjudications. Employing the concept of androcentrism, this paper first argues that3

LGBTQ+ defendants who are accused of murdering their abusive partner are burdened with

responsibility, stereotyped, and dismissed for having a psychological disturbance because those apart

from being heterosexual are excluded from having their unique circumstances detailed to the jury.

Next, this paper dismisses the traditional legal model as it reinforces androcentrism and strengthens

the erasure of domestically abused LGBTQ+ individuals. Accordingly, I advocate for the

psychological model for its ability to describe the defendant's mental state relating to repeat

battering. This paper analyzes the psychological model’s limitations, such as the unwarranted

pathologizing of defendants, with respect to State v. Green. I conclude by weighing the gender-neutral

claim of ‘Battering and Its Effects’ as a possible alternative to the Battered Woman Syndrome (BWS)

defense for LGBTQ+ defendants.

3 April Bailey, Marianne LaFrance, and John Dovidio, “Is Man the Measure of  All Things? A Social Cognitive Account of
Androcentrism,” Personality and Social Psychology Review 23, no. 4 (November 2019): 307-331.
https://doi.org/10.1177/1088868318782848.

2 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379-1437.
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Traditional Legal Model: Reinforcing Androcentrism

Androcentrism burdens battered LGBTQ+ defendants by placing the onus on their agency

to seek help from services to “fix” their disturbed psychology to a point where killing their abusive

partner is unnecessary. Androcentrism also portrays legal theories as gender-neutral where everyone

is deemed equal under the law. However, in practice, the law places heterosexual male4

understanding as the standard, which stigmatizes and excludes those who fall outside of

heteronormativity. Accordingly, the “gender-neutral language” legislators use is theoretically5

disconnected in practice, causing great challenges for LGBTQ+ individuals who seek to claim

self-defense on the basis of partner violence. Further, when the traditional legal model is utilized6

and androcentrism is the socially embedded backdrop, little empathy is afforded to LGBTQ+

defendants. For instance, the traditional model focuses on a defendant’s intent and actions as

opposed to acknowledging their psychology at the time of the homicide where their wrongful act

could have been driven by repeat violence. The traditional legal model does not acknowledge how7

the LGBTQ+ community has fewer opportunities to seek help, which can deepen the psychological

effects of repeat battering when an individual feels isolated and abused by their intimate partner and

society writ-large. Thus, it is unrealistic to expect battered LGBTQ+ defendants to utilize social8

services when the effects of androcentrism have resulted in the overlooked nature of this

demographic. Punishing sexual minorities who are unable to find care that specializes in LGBTQ+

8 Emily Waters, Lesbian, Gay, Bisexual, Transgender, Queer, and HIV-Affected Intimate Partner Violence in 2016 (New York:
National Coalition of  Anti-Violence Programs, 2017), 6-55.

7 Leonard Pertnoy, “Same Violence, Same Sex, Different Standard: An Examination of  Same-Sex Domestic Violence and
the Use of  Expert Testimony on Battered Woman’s Syndrome in Same-Sex Domestic Violence Cases,”St. Thomas Law
Review 24, no. 3 (2012): 544–568.

6 Ngaire Naffine, “The ‘Man Question’ of  Crime, Criminology and Criminal Law,”Criminal Justice Matters 53, no. 1 (2003):
10.

5 Gena Rachel Hatcher, “The Gendered Nature of  the Battered Woman Syndrome: Why Gender Neutrality Does Not
Mean Equality,” Annual Survey of  American Law 59, no. 1 (2003): 21–50.

4 Bailey, LaFrance, and Dovidio, “Is Man the Measure of  All Things?” 307-331.
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partner violence must be acknowledged in law. When this is accounted for, it will be clear that the

traditional legal model is ill-equipped to consider the extenuating circumstances unique to LGBTQ+

defendants. Consequently, the psychological model ought to be given careful consideration as it

acknowledges that there are unique factors in same-sex relationships that could hold a defendant less

culpable if  a homicide is committed.

Advocating for the Psychological Model

Allowing expert testimony into claims of self-defense for LGBTQ+ defendants

acknowledges extenuating factors and describes their psychology at the time of the killing. Further,9

the psychological model details how LGBTQ+ defendants can develop a mental disturbance from

their partner’s repeated battering, which challenges the notion that heterosexual men are the sole

perpetrators of violence. The psychological model asks jurors to be understanding of the unique

circumstances battered LGBTQ+ individuals can experience. For instance, having their sexuality

exposed without consent or having their hormone medication, which is used for “gender

transitions,” withheld out of malice are circumstances that should be considered as partner abuse.10

Thus, if an LGBTQ+ defendant kills their abusive partner as a last resort because they believed they

were in imminent danger, jurors should objectively consider their psychological pretext rather than

focusing on intent alone or measuring the case against heteronormative standards. This request must

be carefully applied because assumptions that LGBTQ+ defendants are psychologically disturbed

without being battered may arise. Indeed, there is a fine balance in how a legal model ought to be

integrated. Certainly, the psychological model and the use of expert testimony does more justice for

battered defendants because extenuating factors are incorporated, androcentrism is challenged and

10 Pertnoy, “Same Violence, Same Sex, Different Standard,” 558.

9 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.
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conservative views regarding the psychology of LGBTQ+ defendants are rejected. As stated by

Pertnoy, “apply[ing] the traditional model to an untraditional situation” reinforces stereotypes and

understands same-sex partner homicides as actions driven by malice. Since there are reasons other11

than intention that may cause individuals to kill their abusive partner, it is crucial to adopt a legal

theory that does not constrain the defendant into a heteronormative category.

In theory, expert testimony provides fair adjudications to defendants by describing the many

motivations behind why battered individuals may kill their abusive partners, though in practice12

when expert testimony is used in same-sex domestic violence cases, the defendant is questioned as

being a “good battered woman.” Within this mold, “an ideal battered woman” has acted reasonably13

and proportionally given her circumstances, has attempted to flee the relationship, has sought

psychological help, and has moved through the cycle of violence twice. The cycle of violence14

consists of three stages in which the first stage involves tension and short tempers between the

partners. Secondly, a serious act of violence is inflicted by one partner—conventionally the

heterosexual male. The final stage involves significant amounts of love on the part of the batterer,

which leaves the battered individual hopeful that the relationship will improve. Research also15

extends the criterion of a “good battered woman” to be a cisgender female in a heterosexual

relationship. Given that same-sex couples fall outside of these heteronormative molds and that

androcentrism has historically erased LGBTQ+ communities from obtaining fair treatment in and

out of the law, sexual minorities have significant challenges claiming BWS even when expert

15 Leary, “A Woman, a Horse, and a Hickory Tree,” 386-410.

14 Leary, “A Woman, a Horse, and a Hickory Tree,” 386-410.

13 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1383.

12 Elizabeth Schneider, “Describing and Changing: Women’s Self-Defense Work and the Problem of  Expert Testimony
on Battering,” Women’s Rights Law Reporter 9, no. 3-4 (1986): 195–222.

11 Pertnoy, “Same Violence, Same Sex, Different Standard,” 567.
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testimony is utilized.16

Psychological Model Limitations: Case Study State v. Green

The research highlights a “battered lesbian self-defense case” where expert testimony was

used, though was unsuccessful in exonerating the defendant from responsibility. This case will17

expose the psychological model’s limitations. Prior to engaging with State v. Green—the first case

where an expert on BWS was called to testify in a battered lesbian self-defense trial —it is worth18

addressing how a rational actor theorist may approach same-sex partner violence. The rational actor

model acknowledges a defendant may be in a potentially traumatizing context, such as sharing a

space with an intimate partner who repeatedly perpetrates domestic abuse, which may escalate to a

homicide. Yet, this model argues that the defendant was acting reasonably and had intent when they

killed their abusive partner, which ignores the defendant’s potentially challenged psychology and

brutal context—both a consequence of persistent intimate partner violence (IPV)—at the time of

the homicide. In reference to the Green case, we will see both the rational actor and traditional legal19

models in practice, though preference to the psychological model will remain.

Physical beatings between same-sex partners are near identical to heterosexual partners, yet

the community acceptance, services, and legal support for these diverging relationships are

disproportionate. These dynamics will be discussed with attention to State v. Green. In the case, the

couple Yvonne Julio and Annette Green moved to Florida together in 1977 with their children,

which is when Julio began beating Green. Julio acquired a handgun and would threaten Green that20

20 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437.

19 William Watson, Introduction: Legal, Psychological and Sociological Conceptions of  Mind/Intent, slide 8. University of  Toronto,
Toronto, Ontario (2021). Retrieved from
https://q.utoronto.ca/courses/233556/files/15885296?module_item_id=2968103.

18 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437.

17 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1383.

16 Waters, Lesbian, Gay, Bisexual, Transgender, Queer, 6-55.
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she would shoot her own daughter. The threats to shoot Green’s daughter were legitimized by the

presence of Julio’s handgun, making Green’s fear reasonable from a legal standard. Whenever Green

would intervene, she was beaten. Their relationship lasted 11 years and, on several occasions, Green

attempted to leave; though similar to other domestic violence cases, there were periods of love and

remorse which trapped Green deeper in the relationship. As Julio and Green returned home from21

a party one night, a heated argument ensued. Green picked up a knife and as Julio reached for the

weapon, Julio was stabbed in the leg. Green picked up the gun as Julio verbally threatened Green to

shoot her. When the argument intensified, Julio was shot and killed by Green as she lunged at

Green. Ultimately, Green’s actions were not exonerated, she was convicted of second-degree22

murder, and she was not found to suffer from BWS despite the use of expert testimony and the

acknowledgement that she was beaten. Understanding the cycle of violence is crucial as it should23

be used to educate the jury on Green’s recurrently disturbed psychology at different stages of the

abusive relationship, specifically her psychology at the time of the killing. It is possible that this

decision results from deeply embedded stereotypes excluding Green from being a “good battered

woman” due to her homosexuality. The psychological model should have worked to detail Green’s

mental state at the time of the killing. Perhaps the psychological model is not strong enough to

persuade the court to look beyond their prejudices of one’s sexual identity, which is a deeply rooted

issue in the legal system. Examining the Green case, Bricker elaborated on this idea, in part saying

that legal figures are “often unable to separate their preconceived notions of femininity from the

individual woman on trial.” For defendants that identify as lesbian, presumptions about femininity24

24 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1384.

23 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437.

22 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437.

21 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437; Leary, “A Woman, a Horse, and a
Hickory Tree,” 386-410.
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harms their chances of claiming self-defense because their disturbed psychology may not be

accepted, even if the jury acknowledges that she has undergone the cycle of violence and has done

much in her power to avoid a homicide.

The psychological model often stereotypes and pathologizes defendants, which is heightened

in LGBTQ+ domestic violence cases. Case in point, someone who identifies with the LGBTQ+

community may be hesitant to report IPV out of fear that their relationship will be deemed

“sick”—a common stereotype ascribed to LGBTQ+ lifestyles. Androcentrism reinforces these25

unwarranted stereotypes considering this social construction subjects certain acts of violence

committed by heteronormative men acceptable—at the very least expected. For instance, husbands26

would beat their wives, an adequate form of violence before these acts were outlawed in early

modern times. It can be argued that the line between acceptable and unacceptable forms of27

domestic violence is still contested.

Violence committed outside of a heterosexual relationship is often debated, which was

implied in State v. Green when the BWS defense did not translate to exonerate Green from culpability.

Indeed, androcentrism heavily shapes our perceptions of violence where males are regarded as the

sole perpetrators of brutality. At the same time, females are often deemed the weak and helpless

victims in a heterosexual relationship. This is the challenge in utilizing the psychological model. On

one hand, the model categorizes LGBTQ+ defendants into heteronormative gender roles and

attaches gendered stereotypes to this group. For instance, lesbian defendants have been ascribed to28

28 Pertnoy, “Same Violence, Same Sex, Different Standard,” 544-568.

27 Randolph Roth, “Gender, Sex, and Intimate-Partner Violence in Historical Perspectives,” in The Oxford Handbook of
Gender, Sex, and Crime, ed. R. Gartner & B. McCarthy (Oxford: Oxford University Press, 2014): 175-190.
10.1093/oxfordhb/9780199838707.013.0010.

26 Naffine, “The ‘Man Question’ of  Crime, Criminology and Criminal Law,” 10-11.

25 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1379–1437.
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female stereotypes, such as being mentally defective and incapacitated. Further stereotypes include29

women being too sympathetic, virtuous, and nurturing to cause physical harm. If the court accepts

these stereotypes, Bricker found that “[judges and jurors] are less likely to understand the woman’s

act of self-defense or perceive it as reasonable.” On the other hand, the psychological model30

highlights the social ambiguities contained in our androcentric backdrop that deserve legal, and

social attention. More dialogue should be centered around LGBTQ+ domestic violence cases and

female perpetrated violence against males in heterosexual relationships so that diverging dynamics of

abuse can be destigmatized. Hautzinger brings awareness to female perpetrated domestic violence

that is often overlooked in research, society, and law. A male and a female in Brazil—both in31

precarious jobs, occupied with childcare, and fraught with poverty—are trapped in a cycle of

domestic violence. This violence is mutual; in fact, this is the first case where Hautzinger has seen

“the woman [do] more damage to the man than he to her.” Recognizing violence outside of32

androcentric standards, similar to the Green case, is not a call to action to decriminalize partner

violence. Rather, incorporating various domestic violence dynamics into our conversations will

reduce the shame and stereotyping known to the psychological model. Certainly, the psychological

model has limitations, yet it must not be dismissed entirely considering this theory critiques

androcentrism and disrupts homophobic stereotypes, all the while acknowledging the mental state of

LGBTQ+ defendants from a holistic approach. Allowing a defendant’s emotions and psychology

into the law ought to be accepted, which can be explored concerning an alternative claim of

32 Hautzinger, Violence in the City of  Women, 164.

31 Sarah Hautzinger, Violence in the City of  Women:Police and Batterers in Bahia, Brazil, 1st ed. (Berkeley: University of
California Press, 2007). https://doi.org/10.1525/j.ctt1pndbx.

30 Bricker, “Fatal Defense: An Analysis of  Battered Woman’s Syndrome,” 1404.

29 Sheila Noonan, “Strategies of  Survival: Moving Beyond the Battered Woman Syndrome,” in In Conflict with the Law:
Women and the Canadian Justice System, ed. E. Adelberg & C. Currie (Vancouver: Press Gang Publishers, 1993): 247-270.
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self-defense known as “Battering and Its Effects.”

“Battering and Its Effects” as an Alternative to Battered Woman Syndrome

A gender-neutral claim of self-defense regarding partner battering is being implemented in

some cases that could benefit LGBTQ+ defendants. Hatcher defines “Battering and Its Effects” as

“a gender-neutral standard that focuses on the psychological impact that battering patterns may have

on a battered person.” The defense also claims that juries will be sensitive to the stereotyping and33

pathologizing of defendants under the psychological model. The changes reflected is a promising34

transition from the traditional BWS. It shows a willingness to consider the defendant’s psychology

on a case-by-case basis and removes the burden of responsibility off the cisgender female who is

traditionally labelled as frail in a heterosexual relationship. For instance, “Battering and Its Effects”

acknowledges that psychological consequences due to repeat battering can develop among various

demographics. Between 2009 to 2017, 36 same-sex homicides were reported from a total of 76035

homicides involving intimate partners according to Canadian police reports. Indeed, same-sex36

homicides occur less frequently than heterosexual homicides involving intimate partners. Regardless

of this fact, sexual minorities should not be stigmatized or isolated from receiving social and legal

support. The literature speculates that if a gender-neutral defense of “Battering and Its Effects” were

available, then “equality of individuals before the law, and more generally in society” would be

promoted. Still, skepticism towards the theoretical aims of “Battering and Its Effects” should be37

37 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 37; Waters,Lesbian, Gay, Bisexual, Transgender,
Queer, 6-55.

36 Dyna Ibrahim, “Police-reported violence among same-sex intimate partners in Canada, 2009 to 2017,” Statistics
Canada: Canada's national statistical agency/Statistique Canada: Organisme statistique national du Canada, March 20,
2019, https://www150.statcan.gc.ca/n1/pub/85-002-x/2019001/article/00005-eng.htm.

35 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.

34 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.

33 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 23.
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upheld, specifically its gender-neutral objectives. As argued, androcentrism is not a conducive system

to unlearn deeply embedded gender norms. Case in point, the differences and similarities between

heterosexual and homosexual individuals who have experienced IPV may be suppressed under

gender-neutral language. This research previously mentioned that similar effects due to repeat38

battering in homosexual and heterosexual relationships include the attempt of fleeing the

relationship and being lured back in for periods of love and contrition. However, characteristics39

that are exclusive to homosexual relationships, such as a hypothetical scenario of a gay batterer being

driven by machismo to prove their strength against stereotypes of homosexual men being “weak,”

may be left out of testimony. The gender-neutral standards of “Battering and Its Effects’”are40

well-intended, yet “gender is more than semantics.” The gendered experiences of LGBTQ+41

defendants should not be reduced to a “neutral reasonable person standard where the [heterosexual]

male experience defines neutrality.” The legal standard must carefully advocate for a claim of42

self-defense that works through the unique differences of battered individuals to understand their

implications, as opposed to suppressing them under gender-neutral objectives where androcentrism

is reinforced.

Until the strength of androcentrism is acknowledged and disrupted, then doubt towards

BWS reforms and social services that are currently ill-equipped at supporting battered LGBTQ+

individuals should be maintained. Taking an international stance requires that some

community-based interventions are highlighted to show the possibilities of providing those apart

from a heterosexual relationship with IPV justice and support. The creation of Women’s Police

42 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 49.

41 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 50.

40 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.

39 Leary, “A Woman, a Horse, and a Hickory Tree,” 386-410.

38 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.
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Stations in Brazil is a direct response to gender-based violence that extends its services to lesbian

communities. This acknowledges that women can perpetrate domestic violence, disrupting43

heteronormative beliefs and androcentric standards of men being inherently violent. Additionally,

services in the US, such as Boston’s Violence Recovery Program, are specializing in LGBTQ+

partner violence. A crucial sector of domestic violence, which warrants more research beyond the44

scope of this paper, is how individuals with specific intersections of identities experience partner

abuse. For instance, the intersections of sexual orientation, gender, and racial/ethnic identity interact

to create unique IPV experiences that could reflect the pre-existing disadvantages that certain

demographics are more likely to experience in society. Consequently, services unique to individuals45

who embody compounded marginal identities, such as Indigenous persons, need to be available. The

2-Spirited People of the 1st Nations is an organization in Toronto, Ontario that provides various

services in support of two-spirited Indigenous Peoples—which is inclusive of gay, lesbian, bisexual

and transgender individuals—who experience domestic violence. Services that offer conducive46

spaces for two-spirit Indigenous Peoples to be supported and heal from domestic violence are

needed considering this group is often treated as violable in law and other social sectors. This is

evident when we examine the growing incarceration rates of Indigenous Peoples in

Canada—between 2005 to 2015, “the Indigenous federal prison population increased by more than

50%.” Despite these progressive domestic violence interventions, it is important to recognize that47

47 Vicki Chartrand, “Unsettled Times: Indigenous Incarceration and the Links Between Colonialism and the Penitentiary
in Canada,” Canadian Journal of  Criminology and CriminalJustice 61, no. 3 (2019): 67–89.
https://doi.org/10.3138/cjccj.2018-0029.

46 2 Spirited People of  the 1st Nations, “Development of  Resources on Aboriginal Two Spirit People and Domestic
Violence,” 2Spirit and domestic violence, retrieved December 29, 2021,
http://www.2spirits.com/DomesticViolence.html.

45 Waters, Lesbian, Gay, Bisexual, Transgender, Queer, 6-55.

44 Waters, Lesbian, Gay, Bisexual, Transgender, Queer, 6-55.

43 Andrea Allen, “Intimate Partner Violence, Government Intervention, and Civil Society,” in Violence and Desire in
Brazilian Lesbian Relationships, (New York: Palgrave Macmillan, 2015), 135-155.
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services for LGBTQ+ individuals in violent relationships are still insufficient. In light of this, we48

must not be discouraged by this social service scarcity. In general, domestic violence cases beyond

heterosexual couples are being given serious examination, which is an encouraging step forward.

Weighing gender-specific/gender-neutral self-defense laws and determining which legal model is

best fit to describe domestic violence cases is complex. The complexity of same-sex partner abuse

warrants a case-by-case approach that is sensitive to the unique circumstances and identities of

perpetrators and victims in order to understand IPV beyond heteronormative standards. Ultimately,

the psychological model should be utilized as it can educate the jury of the defendant’s mental

capacity at the time of the homicide and address the social gaps same-sex partners experience as a

result of androcentrism reproducing heteronormative beliefs, which has historically restricted

LGBTQ+ individuals from obtaining adequate social and legal support.

Conclusion

This paper argued that the psychological model must be integrated into same-sex partner violence

cases to ensure defendants receive fair adjudications by having their affected psychology—as a result

of repeat battering—detailed to the jury. Integrating psychology into these unique cases proves

challenging in practice considering androcentrism, a deeply embedded factor of Canada’s social

world, categorizes those apart from a heterosexual relationship as abnormal. This has resulted in49

LGBTQ+ erasure from social and legal dialogues. This paper contended that the traditional legal

model is inadequate at disrupting androcentrism and ineffective at providing battered LGBTQ+

defendants with the ability to claim self-defense when a homicide has been committed considering

mens rea and actus reus are prioritized, which does not promote justice for these untraditional cases.

49 Bailey, LaFrance, and Dovidio, “Is Man the Measure of  All Things?” 307-331.

48 Hatcher, “The Gendered Nature of  the Battered Woman Syndrome,” 21-50.
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There are many extenuating circumstances that sexual minorities may experience, such as being a

target of homophobic attitudes and having their sexuality exposed without consent, contributing to

partner violence and negative psychological consequences.50

A brief discussion of the rational actor model was reviewed and ultimately argued against as

it deems the defendant as a logical actor in potentially traumatic contexts, which is a superficial

understanding of a defendant’s mental challenges. Preference of the psychological model was

constant throughout this paper, despite its limitations. For instance, LGBTQ+ defendants are often

stereotyped and pathologized under the highly gendered BWS, which was discussed in State v. Green.

This has initiated some courts to use the gender-neutral claim of “Battering and Its Effects.” Future

lines of research must interrogate this reform as androcentrism is known to reproduce

heteronormative standards even when theory states gender-neutrality.

At the community level, services need to extend their support to sexual minorities who

experience partner violence—especially individuals who embody intersectional identities considering

they may be disadvantaged in other sectors of their lives. Ultimately, the psychological model can

provide battered gay and lesbian defendants with fair adjudications while simultaneously bringing

awareness and re-evaluating the social contexts these groups have historically been excluded and

disadvantaged in. To move closer to this aim, we must challenge the notion that mental illnesses lead

LGBTQ+ individuals to act dangerously in society and deserve harsh punishments. Thus, when a

lethal act has been committed, we should reject the belief that the defendant is innately dangerous

because they are a member of the LGBTQ+ community and instead understand that they may

suffer from a mental illness as a result of  partner violence.

50 Pertnoy, “Same Violence, Same Sex, Different Standard,” 544-568.



67 SPRING 2022

Bibliography

Allen, Andrea Stevenson. “Intimate Partner Violence, Government Intervention, and Civil
Society.” In Violence and Desire in Brazilian Lesbian Relationships. New York: Palgrave
Macmillan, 2015.

Bailey, April H., Marianne LaFrance, and John F. Dovidio. “Is Man the Measure of  All Things?
A Social Cognitive Account of  Androcentrism.”Personality and Social Psychology Review 23, no. 4
(November 2019): 307-31. https://doi.org/10.1177/1088868318782848.

Baker, Nancy L., Jessica D. Buick, Shari R. Kim, Sandy Moniz, and Khristina L. Nava. “Lessons
from Examining Same-Sex Intimate Partner Violence.” Sex Roles 69, no. 3-4 (2012): 182–192.
https://doi.org/10.1007/s11199-012-0218-3.

Bricker, Denise. “Fatal Defense: An Analysis of  Battered Woman’s Syndrome Expert Testimony
for Gay Men and Lesbians Who Kill Abusive Partners.” Brooklyn Law Review 58, no. 4 (1993):
1379–1437.

Chartrand, Vicki. “Unsettled Times: Indigenous Incarceration and the Links Between
Colonialism and the Penitentiary in Canada.” Canadian Journal of  Criminology and Criminal Justice
61, no. 3 (2019): 67–89. https://doi.org/10.3138/cjccj.2018-0029

Hatcher, Gena Rachel. “The Gendered Nature of  the Battered Woman Syndrome: Why Gender
Neutrality Does Not Mean Equality.” Annual Survey of  American Law 59, no. 1 (2003): 21–50.

Hautzinger, Sarah J. Violence in the City of  Women:Police and Batterers in Bahia, Brazil. 1st ed. Berkeley:
University of  California Press, 2007. https://doi.org/10.1525/j.ctt1pndbx

Ibrahim, Dyna. Police-reported violence among same-sex intimate partners in
Canada, 2009 to 2017. Statistics Canada: Canada's national statistical agency /
Statistique Canada: Organisme statistique national du Canada. 20 March 2019. Retrieved
January 2, 2022. https://www150.statcan.gc.ca/n1/pub/85-002-
x/2019001/article/00005-eng.htm

Leary, Julianne M. “A Woman, a Horse, and a Hickory Tree: The Development of  Expert
Testimony on the Battered Woman Syndrome in Homicide Cases.” UMKC Law Review 53,
no. 3, (1985): 386-410.

Naffine, Ngaire. “The ‘Man Question’ of  Crime, Criminology and Criminal Law.”Criminal Justice
Matters 53, no. 1 (2003): 10–11.



68 JOURNAL OF LAW AND SOCIETY VOLUME XIV

Noonan, Sheila. “Strategies of  Survival: Moving Beyond the Battered Woman Syndrome.” InConflict
with the Law: Women and the Canadian Justice System. Edited by E. Adelberg & C. Currie.
Vancouver: Press Gang Publishers, 1993: 247-270.

Pertnoy, Leonard D. “Same Violence, Same Sex, Different Standard: An Examination of  Same-Sex
Domestic Violence and the Use of  Expert Testimony on Battered Woman’s Syndrome in
Same-Sex Domestic Violence Cases.” St. Thomas Law Review 24, no. 3 (2012): 544–568.

Roth, Randolph. “Gender, Sex, and Intimate-Partner Violence in Historical Perspectives.” In The
Oxford Handbook of  Gender, Sex, and Crimee.R.Gartner & B. McCarthy (Eds.), (2014): 175-190
Oxford University Press. doi: 10.1093/oxfordhb/9780199838707.013.0010.

Schneider, Elizabeth M. “Describing and Changing: Women’s Self-Defense Work and the Problem
of  Expert Testimony on Battering.”Women’s Rights Law Reporter 9, no. 3-4 (1986): 195–222.

2 Spirited People of  the 1st Nations. “Development of  Resources on Aboriginal Two Spirit People
and Domestic Violence.” 2Spirit and domestic violence. Retrieved December 29, 2021.
http://www.2spirits.com/DomesticViolence.html.

Waters, Emily. Lesbian, Gay, Bisexual, Transgender, Queer, and HIV-Affected Intimate
Partner Violence in 2016. New York: National Coalition of  Anti-Violence Programs (NCAVP),
2017.

Watson, William. Introduction: Legal, Psychological and Sociological Conceptions of  Mind/Intent, slide 8.
Toronto: University of  Toronto, 2021. Retrieved from
https://q.utoronto.ca/courses/233556/files/15885296?module_item_id=2968103.



69 SPRING 2022

A GEOPOLITICAL DEBRIEF OF THE LIBYAN CIVIL WAR

Sofia Trifonopoulou
McGill University
Class of  2022

This paper goes back and analyzes the geopolitics of the Libyan civil war and looks at the
peacebuilding process currently occurring through the angles of a plethora of actors from both the
private and public sectors. Libya’s geopolitical chess game is explained through the scope of a proxy
war where foreign policy interests of actors are explored and evaluated to see the role played during
the conflict and the affected dynamics of  the two sides.
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Introduction

Libya’s civil war may be over but the real work for peacemakers globally begins now.

Post-war reconstruction in the region will look to prevent the relapse of conflict through rebuilding

institutions and transitioning into a democratic regime to strengthen the peace agreement and foster

cooperation. However, in order to properly comprehend the framework in which peace-making will

occur and how the process of the peace agreement occurred, we must go back to the starting point

of  the Libyan Civil War in 2011.

The first part of the civil war consisted of an uprising against the Gaddafi regime, inspired by

the Arab Spring. After Muammar Gaddafi’s fall in 2011, a liberated country sought leadership, but

the power vacuum was contested by Gaddafi-adjacent actors and terrorists alike. In 2015, the

country continued to face a myriad of internal struggles during its second civil war. Libya was soon

divided between two rival groups: the GNA (General National Accord), the UN backed government

led by Fayez al Sarraj in the west, and the LNA (Libyan National Army) led by General Khalifa

Haftar in the east. The civil war soon spiraled into a proxy war with each side slowly gaining

international support. On first impression, it would appear both sides and their respective allies

wanted control of state power and apparatus, however it was far deeper. This conflict entailed a web

of local, ideological, political and security related interests that were heavily intertwined making

mediation and settlement extremely difficult. Involvement and mediation came at a price as each

country involved developed plans to further their own foreign policy agenda. Libya became a

geopolitical game of  chess, a pawn of  international powers.

Fighting became less worthwhile and more expensive, defaulting to a “resource war”—a

violent conflict “largely driven by competition for control over vital or valuable natural materials
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such as oil, gold and other key minerals.” Libya is known to have the largest oil reserves on the1

continent and many of Europe’s top oil firms. Resource control in the Mediterranean and massive

reserves of hydrocarbons have spurred dialogue and disputes between international players such as

Turkey and the EU, only heightened by climate change and EU-UN energy security concerns, seeing

Libya as central to alleviation. Nationally, Libya’s oil revenues distribution and central bank access

were core factors for the delay of a stalemate/peace agreement between the two warring sides.

Ironically, the resources were as much of  a condition for peace as they were for conflict.

Years long international interest helped elevate the Libyan domestic conflict into an

international proxy war—“where a major power instigates or plays a major role in supporting and

directing a party to a conflict but does only a small portion of the actual fighting itself.” This2

transition resulted from foreign intervention, creating massive amounts of frustration as Libya

struggled to fix humanitarian, political and economic conditions, while simultaneously being

exploited by foreign powers seeking to build military bases, take advantage of Libya’s oil, control

territorial waters, and further their ideological agendas.

The more Libya delayed a stalemate, the bigger the damage was. Despite the United Nations

Support Mission in Libya (UNSMIL)—“an integrated special political mission established in 2011 by

UN Security Council (UNSC) Resolution 2009 (2011) at the request of the Libyan authorities to

support the country’s new transitional authorities in their post-conflict efforts”—peacemaking

attempts were ineffective. When the mandate ended, it was unclear whether this was UNSMIL’s last3

mandate or whether it would be extended. The Berlin International Conference on Libya organized

3 “Mandate,” UNSMIL, 13 October 2016.

2 Daniel L. Byman, “Why engage in proxy war? A state’s perspective,” Brookings, 21 May 2018,
https://www.brookings.edu/blog/order-from-chaos/2018/05/21/why-engage-in-proxy-war-a-states-perspective/.

1 Michael T.  Klare, “The Public Health Implications of  Resource Wars, “American Journal of  Public Health 101, no. 9
(2011): 1615–1619, https://www.ncbi.nlm.nih.gov/pmc/articles/PMC3154227/.
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by German Chancellor Angela Merkel aimed to “forge a consensus among concerned member

states…and secure an international umbrella to protect intra-Libyan discussion over the future of

the country.” The Berlin conference’s resolutions were to begin to “facilitate ceasefire4

negotiations… implement the arms embargo established by the UNSC and safeguard the integrity of

institutions such as the National Oil Corporation (NOC) and the Central Bank of Libya (CBL).”5

Although the Berlin Conference was seen as a significant step towards fixing the Libyan Crisis, it was

also viewed by some analysts as a failure since the GNA, the LNA, and their respective backers

failed to respect the UN arms embargo and proceeded to try and politicize national institutions such

as the NOC and the CBL.

Rather than rely on foreign intervention, Libya had to find a solution internally and fast

based on peacemaking principles that would promote talks and concessions from both warring

parties. Peacemaking principles can be seen as “building bridges across differences, finding solutions

to the problems of each disputant in ways that injure none and reframing disputes so that common

interests can be discovered.” Peacemaking is rooted in negotiation and will only be effective when6

there are more reasons to concede than to fight. Multiple attempts towards a ceasefire took place.

Finding a balance in Libya entailed understanding the sources and evolution of conflict, taking into

consideration conditions of peace and allowing mediation of a third party with some interest in

achieving stability and peace in the region. This paper explores this through a theoretical manner

and case by case analysis.

6 Thomas Clough Daffern, “Peacemaking and Peacebuilding,” Encyclopedia of  Violence, Peace, and Conflict 1, no. 3 (2022):
348-368l, https://www.sciencedirect.com/science/article/pii/B9780128201954001412?via%3Dihub.

5 “Pressemitteilung—The Berlin Conference on Libya Conference Conclusions,” United Nations, 19 January 2020.
https://unsmil.unmissions.org/sites/default/files/berlin_conference_communique.pdf.

4 Berlin International Conference on Libya, UNSMIL, 28 January 2020.
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Part One: Sources of  Conflict

In order to understand the sources of conflict, one must define the key actors first, as well as

the reasons for their involvement. On a national level, there were two key players: The General

National Accord, (GNA) led by Prime minister Fayez -Al- Sarraj and the Libyan National Army,

(LNA) led by General Khalifa Haftar. The rivalry between the two sides led to a geographical divide

between the west Tripoli-based government of the GNA, and east Tobruk-based LNA. Moreover,

both the GNA and LNA were supported by international backers, in hopes that through foreign

intervention they would attain the means to win the war.

The General National Accord (GNA)

The GNA’s establishment was aided by the United Nations (UN) in 2015 as part of

UNSMIL. The Libyan Political Agreement (LPA) was a UN-brokered agreement that formally

recognized the GNA as Libya’s official, legitimate government. According to the official LPA, it

would provide “the tools needed to address the challenges of fighting terrorism, reforming and

building state institutions, stimulating economic growth, confronting illegal migration and

consolidating the rule of law.” At the time, General Secretary Ban Ki Moon viewed this agreement7

as “a critical step in continuing Libya’s post-revolution transition.” He also hoped that it would8

allow Libya to begin building on principles of democracy, inclusion, representation and end rivalry

between the factions. The LPA recognized that reform was not an easy task and believed that

“replacing authoritarianism with genuine democracy is a tremendous undertaking,” calling on the

GNA to ensure a successful transition that many of the previous transition governments had failed

8 “UN welcomes ‘historic’ signing of  Libyan Political Agreement.”

7 “UN welcomes ‘historic’ signing of  Libyan Political Agreement,” UN News,  17 December 2015,
https://news.un.org/en/story/2015/12/518412-un-welcomes-historic-signing-libyan-political-agreement.
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at. The GNA continued to be the official government of Libya and the LPA remained in effect and9

was viewed as the only “internationally recognized political framework in Libya.” It is significant to10

mention that the GNA did not rely on the Libyan army for ammunition and defense, instead it was

backed by regional militias and mercenaries supplied by its international backers.

An Overview of  the GNA’s International Backers

The GNA was backed by a set of foreign allies, most notably: Turkey, Qatar, and Italy.

Turkey could be considered the biggest GNA supporter, both militarily and foreign policy wise.

After Al Sarraj requested assistance from Turkey to fight against the LNA, Turkey’s prime minister

Erdogan passed a one-year mandate to deploy Turkish troops to Libya which began on January 5,

2020. Moreover, Turkey, which also backed the Syrian National Army at the time, had sent Syrian

mercenaries to Libya to aid ground forces. There are three main reasons for Turkey’s intervention.

First, Turkey and Libya signed a Memorandum of Understanding (MOU) in 2019 “on security and

defense” which dictates the expansion of security and military cooperation. Second, Turkey has

plans for gas and oil exploration in the east Mediterranean and needed to ensure fertile grounds for

its foreign policy to flourish. Third, there is reportedly an ideological link between the GNA and11

Turkey known as “Political Islam” or Muslim Brotherhood. Another ally of the GNA and good

friend of Turkey’s is Qatar. Qatar had several reasons being on the GNA side, one of them being its

famous dispute with Gulf neighbors UAE, Saudi Arabia and Egypt for ideological regions, notably

11 European Parliament,  “Memorandum of  Understanding between Turkey and Libya on Maritime Borders,” 9
December 2019,
https://www.un.org/depts/los/LEGISLATIONANDTREATIES/PDFFILES/TREATIES/Turkey_11122019_%28H
C%29_MoU_Libya-Delimitation-areas-Mediterranean.pdf.

10 Sami Zapita, “LPA remains sole internationally recognized political framework in Libya: international community,”
Libya Herald, 29 April 2020,
lpa-remains-sole-internationally-recognized-political-framework-in-libya-international-community.

9 “UN welcomes ‘historic’ signing of  Libyan Political Agreement.”
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surrounding political Islam and to further its soft power through its abilities to influence the Arab

world through one of its most important tools: Al Jazeera. Moreover, Turkey, Qatar and Libya

“signed a tripartite deal for military cooperation,” forming what was an official alliance against

Haftar. Lastly, Italy is a long-time economic partner of Libya because the Italian Eni is a big presence

in Libya’s oil extraction operations. The UN “is the GNA’s main support… it was the organism12

which formed the government” and the EU supported the GNA based on the LPA whose mandate

was to stop migration pressures, an issue that interested the EU highly. Nonetheless, it is important

to mention that EU member states stood divided, with several being against the LNA’s side.13

The Libyan National Army (LNA)

When the GNA became recognized as the official government of Libya, the Libyan House

of Representatives (HoR) refused to accept the UN’s decision and recognize the GNA as the official

Libyan government. Instead, the HoR aligned itself with Khalifa Haftar and House Speaker Aguilah

Al Saleh appointed him as “top commander of the Libyan army.” The LNA consisted of a variety14

of militias namely, the Salafists and Sudanese, Chadian, and Russian mercenaries. The HoR and the

LNA believed that the GNA should not be recognized since it was established by the international

community and was not democratically elected, apart from the fact that it was reportedly in support

of the Muslim Brotherhood. The LNA had a history of disapproving Islamist militant groups with

correlations to Muslim Brotherhood. The LNA launched “Operation Dignity” in 2014 in Benghazi

14 MENASource, “Top News: Tobruk government appoints General Khalifa Haftar top commander of  armed forces,”
Atlantic Council, 26 February 2015,
https://www.atlanticcouncil.org/blogs/menasource/top-news-tobruk-government-appoints-general-khalifa-haftar-top-c
ommander-of-armed-forces/.

13 Richard Suñer Mazari, “The war in Libya and its oil resources: order inside chaos?,” Atalayar, 2 May 2020.
https://atalayar.com/en/blog/war-libya-and-its-oil-resources-order-inside-chaos.

12 “Turkey and Qatar sign military cooperation deal with Libya government,” Middle East Monitor (MEMO), 18 August
2020,
https://www.middleeastmonitor.com/20200818-turkey-and-qatar-sign-military-cooperation-deal-with-libya-government
/.
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where Haftar forces first gained international support. The Benghazi battle signified the beginning

of the Second Libyan Civil War since the UN embargo of 2011, according to resolution 1973 (2011),

was contravened and international backers began choosing sides. Its contravention had been

repeatedly addressed, most notably in Article 106 of UNSC resolution S/2017/466 “arms have

continued to be illicitly transferred to and from Libya on a regular basis.”15

An Overview of  the LNA’s International Backers

The LNA was backed by its own set of allies including: Russia, Egypt, France, UAE and

Saudi Arabia. Russia supports the LNA militarily through the deployment of “as many as 2000

Russian mercenaries,” known as the private Wagner group. It has also tried to further its foreign16

policy, having a base in Libya, and establishing itself as a power in the region. Russia’s position in

Libya is important because it could expand Russia’s sphere of influence in the MENA region and

possibly provide Putin with a geo-strategical advantage in regard to Libya’s energy resources.

Egypt was another ally of the LNA and was pivotal to Libya’s security. Egypt is a

neighboring country and borders the east side of Libya. Egypt was looking for stability and peace,

especially since the conflict took place so close to its borders. Moreover, Egypt has a known

aversion towards Political Islam thus it was only natural that the country would side with Haftar.

Another LNA ally was France, and their President Emmanuel Macron has been particularly vocal

about the importance of finding peace in the region “noting that there is no military solution to the

Libyan conflict.” France is a natural Haftar ally because it disagreed with Turkey’s stance in the east17

17 “France’s Macron calls for ceasefire in Libya after meeting Sarraj,” Aljazeera, 8 May 2019,

16 K. Robinson, “Who’s Who in Libya’s War?” Council on Foreign Relations, 18 June 2020,
https://www.cfr.org/in-brief/whos-who-libyas-war.

15 “Final Report of  the Panel of  Experts on Libya established  pursuant to resolution 1973 (2011),” United Nations
Security Council, 1 June 2017,
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/s_2017_466.
pdf.
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Mediterranean and it questioned Turkey’s responsibilities as a NATO member, as well as Turkey’s

foreign policy being shaped into an exploitation mechanism to take advantage of Libya’s location

and resources. France also has economic interests in Libya since one of its biggest oil companies,

Total, conducts extraction operations and hence explains why France “blocked an EU resolution”

against Haftar. The United Arab Emirates (UAE) also aligned with LNA, and most notably18

provided air support. Moreover, the UAE is also aversive to Political Islam and is yet another natural

ally due to ideological and security purposes. Lastly, Saudi Arabia funded Haftar with millions of

dollars and is also aversive to political Islam making it another natural ally. The LNA backers’

bonded first and foremost on their collective aversive stance against the Muslim brotherhood. All

LNA backers, the most vocal being Egypt and France, expressed their opposition to the ideology.

Causes of  War —The Underlying Division

After Gaddafi’s death, the groups which initially came together to fight off  their dictator

began to challenge each other in a race towards state control. After the first civil war in 2011, the

General National Congress was elected in 2012 as the new official legislative authority of  the country

for the next eighteen months, in order to “oversee the drafting of  a new constitution, to be approved

by a referendum, under which fresh elections would be held.” The GNC was composed of  two19

political parties, the National Forces Alliance (NFA) and the Justice and Construction Party (JCP).

The NFA was known for its more liberal stance, namely “a secular party” and its vision was to create

a democratic country inspired by Sharia Law. Moreover, it favored progress and globalization and20

recognized the importance of  a more inclusive state, acceptive of  minorities and foreigners. The

20 General National Congress, Encyclopedia Britannica (n.d.), retrieved 21 December 2020.

19 Nigel Ash, “The two biggest parties to boy cott GNC except for work on the constitution,” Libya Herald, 6 July 2013.

18 Marzari, “The war in Libya and its oil resources: order inside chaos?”
https://www.aljazeera.com/news/2019/5/8/frances-macron-calls-for-ceasefire-in-libya-after-meeting-sarraj.
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Justice and Construction Party, on the other hand, was a political party that was known to be

affiliated with the Muslim Brotherhood and to many was known as the “political wing of  the Muslim

brotherhood.” The JCP’s political ideology called for policy on the basis of  the values and21

principles of  Islam, namely Sharia law. The JCP and NFA were constantly disagreeing on major

national issues and disrupting the congressional agenda which led to a great division between the

parties and slowed the process of  establishing a new constitution. The lack of  political trust and

experience between the two sides resulted in a failed attempt to draft a national constitution.

In addition to the political fragmentation present, several GNC members as part of  the

security committee of  the government known as the Libyan Revolutionaries Operation Room

(LROR), were allegedly affiliated with Islamist militias and were faced with a conflict of  interest due

to tribal allegiance. The GNC, due to its lack of  national security and no body to maintain order,

allowed the militias to align with the government to maintain order, “some analysts in Washington

claim that the group is affiliated with Al Qaeda.” These members were accused of  using22

government funds for militia activity while others were reportedly involved in kidnappings and other

criminal activities.

The GNC mandate was soon to expire and despite the sole goal of  its election being to

transition Libya to a democratic regime and draft a new constitution, the GNC had failed.

Regardless of  that failure, in January of  2014, the GNC voted on its own to extend its electoral

mandate by one more year, causing extreme restlessness to the Libyan public. This signified the

beginning of  a massive protest in order to prevent the GNC from extending its mandate and

22 Borzou Dargahi, “Government-aligned militia adds to Libya’s political turmoil,” Financial Times,
https://www.ft.com/content/d2b12d52-0b3d-11e4-ae6b-00144feabdc0.

21 Inga Kristina Trauthig, “Gaining Legitimacy in Post-Qaddafi Libya: Analysing Attempts of  the Muslim Brotherhood,”
Societies 9, no. 3 (2019), https://www.mdpi.com/2075-4698/9/3/65.
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advocated for a new legislative body to come to power; “several thousand marched in Tripoli and

Benghazi to demand the dissolution of  the interim national parliament.” As a result, in February of23

2014, General Khalifa Haftar ordered that the GNC does not extend its mandate and that a process

for new elections be put into effect. The GNC labeled his actions “a coup attempt” and ridiculed

General Khalifa Haftar’s command, suggesting he was an aspiring dictator. The GNC, unphased,24

continued to operate as the main legislative body of  the country.

However, Haftar’s ambitious attempts towards new elections did not end there. In May of

2014, Haftar launched the famous “Operation Dignity,” a military offensive designed “in order to

eliminate the extremist terrorist” which, coupled with civilian protests, led to the GNC to set a new

election date. The GNC was defeated in June of  2014but “the 2014 elections for the HoR were25

only 18% turnout” ; this gave leeway for the GNC to reject the result of  the election. Hence, the26

GNC continued to falsely claim that it was the official legislative body. The House of

Representatives officially came into power in August of  2014. As a result, in July 2014, the GNC

launched “Operation Libya Dawn” to capture Tripoli International Airport which led to the HoR

being forced to relocate in Tobruk. This is how the known geographical divide between East and

West had begun to be carved out. The HoR, “Libya’s run-away parliament” was forced to relocate to

Tobruk and aligned with General Khalifa Haftar, nominating him as head of  the army. After27

27 Ulf  Laessing,“Libya’s runaway parliament seeks refuge in Tobruk bubble,” Reuters, 2 October 2014,

26 Ben Lowings, “The High Council of  State and Khaled al-Mishri: A Continuing Political Islamism in Western Libya?”
Brussels International Center,
https://www.bic-rhr.com/research/high-council-state-and-khaled-al-mishri-continuing-political-islamism-western-libya.

25 Barak Barfi, “Khalifa Haftar: Rebuilding Libya from the Top Down,” The Washington Institute for Near East Policy,
20 August 2014, https://www.washingtoninstitute.org/policy-analysis/khalifa-haftar-rebuilding-libya-top-down.

24 Nicola Missaglia, “Chaos in Libya: A Background,” ISPI, 2 February 2017,
https://www.ispionline.it/it/pubblicazione/chaos-libya-background-17108.

23Patrick Markey and Ghaith Shennib, “In standoff, Libyans protest over parliament extension,” Reuters, 7 February
2014,
https://www.reuters.com/article/us-libya-crisis/in-standoff-libyans-protest-over-parliament-extension-idUSBREA161M
H20140207.
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several months of  back and forth threats and conflict, the two sides agreed on a ceasefire in January

of  2015.

At the beginning of  2015, the UN proposed “a national unity government,” as suggested by

the LPA… the General National Accord, as a solution towards stabilizing Libya. The HoR which28

had aligned with Haftar was not satisfied with the GNA being presented as a political solution by the

UN, when the HoR was publicly elected to serve the Libyan people. Meanwhile, Libya Dawn started

fighting against the HoR in order to take control of  Sirte, an important city close to the oil crescent

region, and in March of  the same year, the HoR launched an offensive against Libya Dawn and ISIL.

The GNA was formed and in 2016, Fayez al Sarraj came into power and created the GNA

headquarters in Tripoli, incorporating the GNC and the Libya Dawn forces into its mandate.

Meanwhile, the LNA took control of  Sirte in December of  2016, followed by Benghazi in 2017 seen

in Image 1. By mid 2017, both Haftar and Sarraj aimed to capture as much of  Libyan land and oil

reserves under their control as possible, resulting to the LNA asking for Russia’s help to end the

battle by the end of  the year and Russia deploying “military contractors…alongside General Khalifa

Haftar on January 12th.” The timing of  this requestwas questionable, given it was during the Berlin29

Conference.

In January of  2019, the LNA captured Sabha in an attempt to secure oil fields. In January of

2020, the GNA understood that the LNA had become emboldened with the help of  Russia and

decided to ask Turkey for help. In early January, Turkey deployed troops in Libya and called for the

29 Can Sezer and Ayman al-Warfalli, ‘Turkey, Russia seek Libya ceasefire on Jan. 12 as rivals clash,” Reuters, 8 January
2020, turkey-russia-seek-libya-ceasefire-on-jan-12-as-rivals-clash-idUSKBN1Z71GP.

28 “Names of  Government of  National Accord Proposed,” UNSMIL, 9 October 2015,
names-government-national-accord-proposed

https://www.reuters.com/article/cnews-us-libya-security-insight-idCAKCN0HR1GO20141002.
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support of  the Syrian National Army, specifically “2,000 Syrian fighters.” By that time, the LNA30

had captured Sirte; however, Sirte was not just another region now under Haftar’s control, it’s a

symbolic region because it represents Libya’s “red line.” Sirte is in a very strategic position due to31

the fact that it is the gateway to the oil crescent region. Hence, the man who controls Sirte, in

essence, has the keys to the oil and its revenues. Evidently Haftar controlled the most territory,

symbolized by red in Image 1, in comparison to the GNA, symbolized by blue.

Image 1: Current Area control as of  December 2020 – Haftar (LNA) territory marked by red
and GNA territory marked by blue, the green is controlled by regional militias and tribes

31 Ayman al-Warfalli, “On Libya’s front lines, Sirte is focus for regional rivalries,” Reuters, 20 August 2020,
https://www.reuters.com/article/us-libya-security-sirte/on-libyas-front-lines-sirte-is-focus-for-regional-rivalries-idUSKB
N25G1VM.

30 Bethan McKernan and Hussein Akoush, “Exclusive: 2,000 Syrian fighters deployed to Libya to support government,”
The Guardian, 15 January 2020,
https://www.theguardian.com/world/2020/jan/15/exclusive-2000-syrian-troops-deployed-to-libya-to-support-regime.
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A race for control of  state resources—What is being fought over

Libya did not stray away from the classic paradigm of  a resource war. Apart from the

underlying division which was present between west and east and the massive need to control the

majority of  the land, the more obvious reason for the fighting was to control state resources and

apparatus. The state resources and apparatus that the two governments were after was control of  oil

fields and reserves, natural gas fields and pipelines, hydrocarbons in the east Mediterranean, and

control of  the Libyan central bank.

Image 2: A map showcasing important resource locations of  oil and natural gas

The oil crescent region was mostly under Haftar’s area of control, as can be seen from Image

2. Most oil pipelines, represented by green, are on the east side of the country in LNA territory. The

oil crescent is “a strip along the eastern coast of the Gulf of Sirte where four of Libya’s hydrocarbon
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export terminals are located and through which more than 50% of its crude oil exports leave the

country.” The battle on the ground between LNA and GNA was simultaneously a political battle32

for which side would control the main institutions. The most important among these institutions are

the aforementioned NOC and CBL. The NOC based on UNSC resolutions 2259 (2015),

2278(2016), 2362 (2017), 2510 (2020) is the only entity eligible to manage and sell Libyan oil. The

NOC is very important to Libya because Libya is a member country of OPEC, Organization of

Petroleum Exporting Countries, and has the largest reserves of oil on the continent. 80% of Libya’s

oil output (France 24, 2018) comes from the Sirte Basin Province which “ranks 13th among the

world’s petroleum provinces…43.1 billion barrels of oil equivalent.” This explains once again why33

Sirte was so important geopolitically.

In 2016, due to the civil war, the NOC was divided between east and west. In 2016 the two

sides were able to cooperate and allow the NOC to reunify through the “NOC reunification deal” in

July of 2016 as Chairman of NOC Mustafa Sanalla announced that “there is only one NOC, and it

serves all Libyans.” The reconciliation deal was echoed to the international community and most34

importantly, the international oil sector. With this came hope for stabilization in the OPEC country

and a belief that the Presidency council was able to regulate and succeed in controlling this

important national institution. In 2018, almost two years later, the agreement quarreled. The LNA

closed down four oil ports “collapsing the country’s hydrocarbon production.” A number of35

35 Chris Stephens and Patrick Wintour, “Four Libya oil ports closed amid corruption allegations,” The Guardian, 2 July
2018,
https://www.theguardian.com/world/2018/jul/02/four-libya-oil-ports-closed-amid-corruption-allegations-allies-khalifa-

34 Samia Zaptia, “West and east NOC to reunify and hope to commence increased oil exports,” Libya Herald, 4 July
2016,
https://www.libyaherald.com/2016/07/west-and-east-noc-to-reunify-and-hope-to-commence-increased-oil-exports/.

33 Thomas S. Ahlbrandt, “The Sirte Basin Province of  Libya—Sirte-Zelten Total Petroleum System,” U.S. Geological
Survey Bulletin 2202-F, January 2001, https://pubs.usgs.gov/bul/b2202-f/b2202-f.pdf.

32 “After the Showdown in Libya’s Oil Crescent,” International Crisis Group, 9 August 2018,
https://www.crisisgroup.org/middle-east-north-africa/north-africa/libya/189-after-showdown-libyas-oil-crescent.
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blockades occurred after by the LNA. This triggered a series of force majeures and subsequent

blockades by the NOC and LNA respectively, resulting in significant reductions in oil production

and exports. The constant shutdowns have deteriorated the quality of oil facilities and caused many

technical issues. Moreover, they have become a huge issue since it has become extremely difficult to

satisfy supply due to lack of production as Libya’s oil output dropped from 1.7 million barrels per

day to less than 800,000 per day.36

The GNA allied with the Tripoli-based NOC, which according to the aforementioned LPA,

favored the GNA since it had been named the party to oversee all NOC operations. The GNA

perceived the LNA as trying to break the NOC’s export monopoly despite continuous international

pressures such as sanctions to prevent Haftar from doing so. The GNA had been claiming that since

it was the internationally recognized government, all oil revenues should be collected by the west

and go towards the GNA, refusing to agree on a fair revenue share with the east.

The question soon became who controlled the CBL and where do the oil revenues go?

Similarly to the east and west wings of the NOC, the two governments divided the CBL into the east

and west branches. The headquarters of the CBL were in GNA territory, in Tripoli and “the bank

had been divided since 2014 when rival political factions established competing governments.” In37

2018, the HoR appointed a governor to oversee the eastern branch of the Libyan Central bank.

Since the oil crescent was under Haftar’s area of control, Haftar announced that all oil ports would

be run, operated and managed by the HoR through the eastern branch of the NOC and all revenues

37 Reuters Staff, “Libya’s eastern parliament swears in new central bank governor,” Reuters, 29 January 2018,
https://www.reuters.com/article/libya-cenbank/libyas-eastern-parliament-swears-in-new-central-bank-governor-idUSL8
N1PO57X.

36 Hatem Mohareb, “Libya’s oil production surges to 800,000 barrels per day,” World Oil, 30 October 2020,
https://www.worldoil.com/news/2020/10/30/libya-s-oil-production-surges-to-800-000-barrels-per-day.

haftar.



86 JOURNAL OF LAW AND SOCIETY VOLUME XIV

would go to the eastern branch of the central bank. The LNA’s announcement was received with a

very negative notion by the international community which rejected the eastern NOC and desired to

do business with the Tripoli-based NOC instead. As a result, there was a 50% fall in oil exports

which led the GNA gaining control of all oil exports again in order to engage in business with the

international community. However, in July of the same year, Haftar asked the GNA to request the

UN to create a committee to manage the disbursement of funds by the central bank. Haftar and the

HoR had legitimate leverage over the GNA since the oil ports were under Tobruk’s control. A

negotiation on how revenues should be distributed became a core part of the peace process,

following the beginning of the audit decided by the UN for both central banks. According to

Stephanie Williams, head of the UNSMIL “UN mission had been asking the two warring factions to

accept an audit of their central banks since September 2018.” The audit was the international38

community’s reaction to the LNA’s blockades. It is important to mention that “ostensibly Haftar and

his allies feel Libya’s oil wealth is not being distributed equally between western and eastern Libya”

and “that Libya’s oil revenues were being corruptly squandered and being used to support western

based militias, Islamists and terrorists.”39

It became clear that the rivalry between the two governments spread massive amounts of

distrust between the two sides, resulting in corruption. Nonetheless, both sides agreed that any hope

for the unification of the CBL would entail auditing both banks. Of course, the rivalry of the two

sides was not solely local.. This rivalry was reflected on an international level between Russia and

Turkey which transitioned the civil war into a proxy war.

39 Samia Zaptia, “CBL independent audit going ahead: UNSMIL,” Libya Herald, 27 July 2020,
cbl-independent-audit-going-ahead-unsmil.

38 Central Banking Newsdesk, “UN says rival Libyan central banks will be audited,” Central Banking, 29 July 2020,
https://www.centralbanking.com/central-banks/financial-stability/7660606/un-says-rival-libyan-central-banks-will-finall
y-undergo-audit.
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The Transition to a Proxy War

Prior to the transition to a proxy war, the LNA asked for the support of Russia and the

Wagner Group to fight the GNA. In turn, the GNA responded by asking Turkey and the Syrian

Army mercenaries (backed by the GNA) to fight against the LNA. The GNA and LNA were both

externally balancing by forming alliances with other countries. Alliances between players tended to

be based on defense and security, and were driven by each side’s feelings of insecurity leading them

to rely on external powers. In this case, while the GNA was benefiting from a security arrangement

to fight off eastern forces, Turkey, Qatar and the rest of the countries who supported the GNA

wanted to take advantage of the oil and achieve their own foreign policy goals which ranged from

building military bases to attaining control of a strategic region in the country. It can be argued that

the proxy countries’ foreign policy objectives are also based on a security arrangement since Turkey

had been in disputes with EU members such as Greece and France regarding maritime agreements.

This evolved to include energy security arrangements which were a very important foreign policy

objective for some of the foreign intervening countries. This also speaks to the transition that our

world is making from physical conflicts to geopolitical disputes, which are becoming more and more

present in the international arena.

Foreign intervention drove the conflict ahead, as the bigger more powerful countries

controlled the fighting. The conflict became internationalized leaving many political analysts to

believe that the war was no longer in the hands of the Libyans but instead that of intervening

countries. Some analysts claimed that the internationalization of the civil war occurred due to a

plethora of factors including but not limited to “global disorder, the weakening of multilateral norms

and institutions, American ambivalence and mixed signals, European paralysis, military adventurism
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by regional powers and Russian opportunism.”40

Global disorder affecting this conflict was driven by a number of factors including the

“increasing geopolitical friction between the United States and other major powers – including

China, the European Union, Russia—not only increased the risk of major war but also lessened the

likelihood that other sources of instability and conflict could be effectively managed.” This could41

explain one of the reasons for which former US President Trump denied official US intervention in

Libya. The US had been heavily distracted with other issues on its foreign policy agenda, such as its

trade disputes with China, climate talks with the especially mobilized EU, a severed relationship with

North Korea and many others. Hence, all of these issues lessened the US’ ability to effectively

manage and put an end to the year-long conflict. Moreover, Russia and Turkey were also unable to

effectively manage the war in Libya because they were fighting against each other in Syria. It is

possible that Turkey and Russia were too invested in their respective war sides to be able to facilitate

a stalemate. The benefits from having a position in the east Mediterranean in an OPEC country

were and are huge for both which made it difficult for them to understand the importance of a

stalemate. In general, global disorder created from the Covid-19 pandemic, as well as other disputes

in the MENA region put more weight on the situation, delaying peace.

The weakening of multilateral norms and institutions also played a role. Multilateralism is

“the process of organizing relations between groups of three or more states.” Multilateralism is42

based on a set of principles: the principle of indivisibility of participant interests, diffusion of

42 James Scott, “multilateralism,” Encyclopedia Britannica.

41 “Managing Global Disorder,” Council on Foreign Relations.

40 Frederic Wehrey, “‘This War Is Out of  Our Hands’: The Internationalization of  Libya’s Post-2011 Conflicts From
Proxies to Boots on the Ground,” Carnegie Endowment for International Peace, 14 September 2020,
https://carnegieendowment.org/2020/09/14/this-war-is-out-of-our-hands-internationalization-of-libya-s-post-2011-co
nflicts-from-proxies-to-boots-on-ground-pub-82695.
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reciprocity and dispute settlement. The principle of indivisibility of participant’s interests essentially

means that “no participating member can be at war while others are at peace.” The second43

principle is that of diffusion of responsibility. This diffusion of responsibility principle means that

“members do not expect to be compensated for the military resources they may expend in

defending a threatened member country.” This is very idealistic since security arrangements today44

infer that reciprocity is a must. Thirdly, dispute settlement entails that each country acts in

accordance with a set of norms to ensure compliance. When a country does not act according to

those norms, a process of redress must be present. All of these principles tend to be promoted and

valued by multilateral institutions which based their charters and mandates on collective security.

The UN is an example of an international institution based on multilateral principles.

Resolution 65/94 “recognizes the need to adopt multilateral approaches that are inclusive,

transparent and effective in addressing global challenges and reaffirms the commitment to promote

the effectiveness and efficiency of the UN system in this area.” Nonetheless, classic multilateralism45

has been hard to obtain. Despite the fact that we are facing a magnitude of global problems

especially in areas like international peace and security, the UNSC may often paralyze UN attempts

to solve a crisis usually due to their own involvement in the crisis itself. The UN became a player of

the proxy war in two ways. The UN was involved through UNSMIL in terms of global governance

intervention, and through the LPA it established the GNA as the internationally recognized

governance. This means that the UN as a global governance structure and proxy player was already

far from neutral. The politicization of this proxy player continued through the UNSC and the p5

45 Eduardo Gálvez, “Multilateralism, the United Nations and global governance,” 8 August 2020,
https://www.un.org/esa/ffd/wp-content/uploads/2014/10/66geg_ECLACseminar_EGalvez.pdf.

44 Scott, “multilateralism.”

43 Scott, “multilateralism.”
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member states: US, Russia, China, France and the UK. Russia and France were both major players in

the proxy war, eliminating the possibility of unbiased mediation. While the US has had a history of

getting involved in similar situations, the country opted to remain uninvolved. Initially, many would

assume multilateralism was present due the intertwined nature of today’s global problems, however

closer examination of this conflict suggests our global governance system contained increasingly

more bilateralism leading to further fragmentation.

Another international organization that attempted to promote multilateralism in accordance

to its mandate was the EU. Ideally, the EU would have liked to administer itself as a neutral

facilitator in this conflict because it needed to regulate migration pressures from its southern

borders. Earlier that year, the EU had chosen to be in alignment with the UN, and recognized the

GNA as the legitimate government. This was due to the GNA receiving increased international

legitimacy, as well the GNA being better equipped to help the EU with the migration issue.

However, several member states had already positioned themselves on different sides of the conflict.

Germany individually attempted to become a neutral facilitator by hosting the aforementioned

Berlin Conference to try and start peace talks. France and Greece were on the LNA side due to

disputes with Turkey in maritime borders and hydrocarbons, while on the other hand, while Italy

stood firmly on the side of the GNA due to their oil connection’s dependence on the Tripoli based

NOC. The EU metaphorically faced its own “civil war” as its member states slowly turned against

each other.46

Part Two: The Evolution of  Conflict & Country Cases

The motives and desires of intervening countries drove the war forward, and each country

46 Jacopo Barigazzi, “In Libya, EU faces a civil war of  its own,” Politico, 15 February 2020,
https://www.politico.eu/article/libya-eu-civil-war/.
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had its own stance in the Libyan conflict. Understanding the position of each powerful intervening

country separately and its dynamic with its allies and rivals will allow better analysis of how, when

and by whom mediation efforts should be carried out. Each country was there strategically not

altruistically, hence a case by case basis is the best form of analysis to understand strategy based on

each country’s line of  foreign policy.

Case 1: Understanding Turkey’s Strategy in Libya

Turkey follows a neo-Ottomanist ideology, where it attains larger control and appears in the

international arena as a strong player and most importantly as the one “pulling the strings.”

“Neo-Ottomanism” is “an embrace of the Ottoman past that accepts it as a reference point for the

present and future… also encourages engagement with former Ottoman territories to increase

Turkey’s political and economic influence in the region.” It is an imperialist ideology that seems to47

drive the foreign policy choices of Turkish President Recep Tayyip Erdogan to this day.

Neo-Ottomanism is present on multiple levels. First, Turkey wants to be the metaphorical chief

commander of the Mediterranean region, its “regional power.” Hence, Turkey became involved to

attain a new global role in the international arena. Attempts to attain this role were seen from its

efforts to try and join the EU, to fix its relationship with the US, to gain a base in Libya and to side

with EU member countries such as Italy. Hence, Turkey was actively creating a new geopolitical

environment for itself, mainly because there was a power vacuum. That power vacuum needed to be

filled by a “region leader” who would be the country pulling the strings in the region. Moreover, the

US had been solving disputes in Europe for a long time, but now certain matters were very trivial.

So, it was in need of a “regional leader” per se to be able to mediate these conflicts so global order

47 “What is Neo-Ottomanism,” IGI Global, https://www.igi-global.com/dictionary/neo-ottomanism/43884.
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was upheld. Therefore, geopolitical schisms were not created. Geopolitical schisms are dangerous

because they have a negative multiplier effect on other countries and are the biggest possible cause

for disputes and rising conflicts. The constantly changing geopolitical environment is a result of a

change in world order from a bipolar international system to what is increasingly evolving into a

multipolar world order. This transition is still in place according to UN Secretary General Gueterres

who stated in the 2019 Paris Peace forum that “Our world is in turmoil… it is no longer bipolar or

unipolar, but it is not yet truly multipolar.” The global challenges are increasingly more integrated48

and linked with one another and the world’s most powerful countries, namely the world’s hegemonic

state, the US, is looking for mediators. This means that Turkey desired to be America’s first choice to

speak to when it came to discussing issues in Mediterranean countries. For Turkey to become that

“commander in chief ” in the region, it needed to gain power. Power can be attained through security

alliances such as its MOU with Libya, ideological power through the Muslim brotherhood and

Islamism, gaining a base in the Mediterranean in Misrata port of Libya which will also give it the

upper hand in the Eastern Mediterranean Delineation of Maritime Jurisdiction and through gaining

access in Libya’s oil reserves and hydrocarbon terminals in this very important time for energy

security.

Turkey’s assertive rhetoric as a regional power can be explained, because it believed that it

had and continues to have a very geostrategic position Additionally, Turkey holds the belief that its

location presents an opportunity for the nation to be a hub for Mediterranean commerce and

relations Turkey has the second largest NATO army after the US, and it is striving to become the

Mediterranean’s regional power on all levels: politically, economically and militarily. Turkey desires to

48 António Guterres, “Remarks at the Paris Peace Forum,” United Nations, 11 November 2019,
https://www.un.org/sg/en/content/sg/speeches/2019-11-11/remarks-the-paris-peace-forum.
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be Europe’s ally; through this position, it intends to ally itself with the US. The US wants to pursue

certain goals in the east Mediterranean, has many interests in the Middle East and desires to limit

Russia’s influence by utilizing Turkey’s belief that Turkey could be a regional power. Turkey created

the “New Turkey” project as a “forward-looking project to expand the country’s global role in the

twenty-first century.” Moreover, “Turkey’s external engagements in Libya and Syria and its military49

footprint elsewhere in the Middle East and Northern Africa” were Turkey’s way of claiming a spot in

the new formation of world order. Turkey and the US have had a “70-year long alliance,” and50 51

Turkey is known to ask for guidance from the US just like Erdogan asked for “the green light from

the US… to advance into northeastern Syria.” Turkey is currently trying to awake the post-world52

war II sentiment in the US to defend national sovereignty and take measures against expansionist

powers which could be a reference to Russian Opportunism (which will be elaborated on later) since

Russian and US relations have been strained due to the situation in Crimea and the NATO talks

since Russia is not a member of  NATO.

Turkey has an MOU with Libya regarding “military cooperation and maritime jurisdiction

between the two countries.” The agreement was significant during the war because Turkey would53

send its troops and mercenaries to aid the fight of the GNA against the LNA and together Libya

and Turkey would aspire to “launch joint maritime exploration activities and acquire a position of

53 Marco Zanni, “Turkey-Libya Agreement,” European Parliament, 25 September 2020,
https://www.europarl.europa.eu/doceo/document/E-9-2019-004501_EN.html.

52 Pinar Tank, “Turkey’s Geopolitical Maelstrom,” Carnegie Endowment for International Peace, 17 October 2019,
https://carnegieendowment.org/sada/80099.

51 Kemal Kirişci, “The new geopolitics of  Turkey, Syria, and the West,” Brookings, 14 February 2018,
https://www.brookings.edu/blog/order-from-chaos/2018/02/14/the-new-geopolitics-of-turkey-syria-and-the-west/.

50 Aydıntaşbaş, “The Turkish Sonderweg: The New Turkey’s role in the global order.”

49 Asli Aydıntaşbaş, “The Turkish Sonderweg: The New Turkey’s role in the global order,” European Council on Foreign
Relations, 2 April 2020,
https://ecfr.eu/article/commentary_the_turkish_sonderweg_the_new_turkeys_role_in_the_global_order/.



94 JOURNAL OF LAW AND SOCIETY VOLUME XIV

strength in decisions concerning gas pipelines crossing these sections of the seabed.” This54

agreement was met with mixed sentiments. On one hand, the EU believed that this agreement was a

“threat to stability in the region… infringing on the sovereign rights of third states and contravening

the United Nations Convention on the Law of the Sea” ; on the other hand it would give Turkey55

immense control in resources and energy which would strengthen its race towards becoming a

regional power. Turkey wanted to be part of that “hydrocarbon boom.” Based on Erdogan’s56

statement, it felt that the EU’s actions were part of a “game to imprison Turkey within its land

boundaries.” Turkey through its MOU with Libya attempted to maximize its sphere of influence in57

the Mediterranean. According to President Erdogan, the MOU would allow Turkey, once the civil

war was over, to “legally carry out drilling on Libya’s continental shelf with Tripoli’s approval.”58

“[S]ince the early 2000s, exploration and discovery of natural gas in the offshore fields of several

eastern Mediterranean countries has contributed to the already complex geopolitics of the region.”59

Turkey’s energy related geo-strategic vision is part of the zero-sum game against Egypt, Greece,

Israel, Cyprus and others which became obvious following the Arab uprisings and onward. The

highly militarized region of the Mediterranean is an attempt to control energy politics. Turkey

attempted to control regional energy politics through the MOU which “sought to block the

envisaged route of the East-Med pipeline” and thus serve as a bilateral agreement to increase

continental shelf rights. This agreement was important because it was a sign that the boundaries of60

60 Altunışık, “Turkey’s Energy Geopolitics.”

59 Meliha Benli Altunışık, “Turkey’s Energy Geopolitics,” The Cairo Review, 17 August 2020,
https://www.thecairoreview.com/essays/turkeys-energy-geopolitics/.

58 Cohen, “Turkey-Libya Maritime Deal Upsets Mediterranean Energy Plan.”

57 Cohen, “Turkey-Libya Maritime Deal Upsets Mediterranean Energy Plan.”

56 Ariel Cohen, “Turkey-Libya Maritime Deal Upsets Mediterranean Energy Plan,” Forbes, 8 January 2020,
turkey-libya-maritime-deal-upsets-mediterranean-energy-plan.

55 Zanni, “Turkey-Libya Agreement.”

54 Zanni, “Turkey-Libya Agreement.”
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East-Med had been redefined. Turkey had been attempting to gain a base in Misrata port in order to

establish its position. This had not only created regional competition but has also fuelled the war in

Libya since LNA supporting countries like the UAE pushed for Turkey’s influence to decline by

supporting the East Med pipeline and fighting against Turkey in Libya. As a result, this MOU

managed to intertwine eastern Mediterranean geopolitics with Middle eastern and extra-regional

power politics like those of  Russia and the US.

Turkey also relied on Islam and the Muslim Brotherhood to gain its control as a regional

power. In the first civil war, Turkey reportedly supported the JCP, a Libyan Islamist party. Muslim

Brotherhood was and is perceived as a cause that Turkey needed and needs to tend to. The Arab

countries challenged Turkey’s vision because they did not want to allow the creation of Islamist

establishments by Turkey. Turkey’s regional power project was fuelled by the support it gained from

Muslim-brotherhood affiliated or supporting countries since ideology binds them. Moreover, the

Islamist ideologies were also the cause for natural allyship on both sides. For example, it was why

Qatar sided with Turkey in the Libyan conflict and why Egypt sided with the LNA. Furthermore, if

the government in Libya was Muslim brotherhood aligned, it allowed Turkey to have more control

over that government and it was seen as the “key to Turkey’s regional ambitions in the Eastern

Mediterranean.”61

Lastly, Turkey’s neo-Ottomanist, assertive rhetoric and adventurist foreign policy was fuelled

by its “intrinsically linked domestic politics.” Turkey’s domestic and foreign policy aligned in order62

for Turkey to become a “regional power in its immediate neighborhood.” Nonetheless, Turkey’s63

63 MacGillivray, “What is Turkey’s endgame in Libya?”

62 MacGillivray, “What is Turkey’s endgame in Libya?”

61 Iain MacGillivray, “What is Turkey’s endgame in Libya?,” The Lowy Institute, 4 September 2020,
https://www.lowyinstitute.org/the-interpreter/what-turkey-s-end-game-libya.
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looming economic struggle stemmed from the ongoing economic crisis and its irresponsible

domestic politics regarding the combating of Covid-19, which hurt and are still hurting Erdogan’s

standing domestically. Hence, he attemted to secure votes through nationalistic policies and by

distracting Turkish people from the domestic upheaval in Turkey through the Libyan and Syrian

interventions. Regional projection and strategic leverage in the east-med could grant Erdogan

domestic legitimacy and keep Turkey in the race towards becoming the regional power even today.

Libya was initially seen as that “decisive turning point” by Turkey.64

Case 2: Understanding Russia’s Strategy in Libya

Russian opportunism arrived just in time for the aforementioned world order transition

which may still not be complete. Russia, similarly to Turkey, wanted and still desires its former world

prestige. For Turkey, it is neo-Ottomanism, and in the case of Russia, it’s the stature and respect

that it had during the period of the Soviet Union. Putin tried to make Russia rise to its previous

stature by deploying troops in Libya and Syria, as well as projecting power through the annexation of

Crimea and targeting adversaries through cyberwarfare. Russia remains a major world power that can

still influence the world stage and define issues in security. Russia’s opportunistic notions grew when

President Trump entered office since “the Kremlin had low expectations for Trump.” Moscow’s65

geopolitical ambitions fed off of the US’s and the EU’s mistakes in Libya. Russia at the time was

thought to be “making a powerful comeback in the Arab world” through its role in Libya. Russia

believed that there was a power vacuum in Libya since the Arab Spring, and that was the driving

65 Reid Standish, “Russian Opportunism,” Berlin Policy Journal, 3 January 2019,
https://berlinpolicyjournal.com/russian-opportunism/.

64 Ahmed Helal, “For Turkey, the Libyan conflict and the eastern Mediterranean are inextricably linked,” Atlantic
Council, 28 October 2020,
https://www.atlanticcouncil.org/blogs/menasource/for-turkey-the-libyan-conflict-and-the-eastern-mediterranean-are-in
extricably-linked/.
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force for why it returned to the Arab world. The US has not been very vocal about its position in66

Libya and has remained on the sidelines giving Russia the opportunity to get more involved. In fact,

Russia was not only attempting to be more involved, but the warring party of the LNA itself asked

for its assistance. “Haftar worked hard to secure Russian assistance to curb Turkish and Qatari

influence in Libya.” Russia tried to take the US’s natural mediation role since the US has not been67

present in the Libyan conflict to a large extent as mentioned above. Russia’s supposed reason for

involving itself in the Libyan conflict was to fight off terrorism. However, it seemed that the real

reason was to restore its image as a world power and “make Russia indispensable in the search for

political settlement that could stabilize the European Union’s southern neighborhood.” In other68

words it was trying to establish itself as a regional hegemonic state and gain legitimacy from its

opportunism. In some sense, Russia and Turkey are two rivals that are both attempting to return to

the stature and respect they previously enjoyed during their respective reigns. But the difference is

that one wanted to be guided and trusted by the US to be the regional power, while the other wanted

to play the role of  the US as the mediator of  the region.

Russia expressed that it wanted to be present in the reconstruction process of Libya once the

war is over. Hence, Russia was involving itself to ensure that it will play a big role in Libya in its

post-war era. Libya was part of Russia’s grand strategy to become a major world power. This grand

strategy had been either perceived as opportunism or as a vision for Russia for the coming years.

The question that arises in terms of Russia’s intervention in Libya was whether this was a calculated

move by the Kremlin or whether Russia is “grabbing opportunities offered by contexts of crisis.”69

69 Valeria Talbot and Chiara Lovotti, “The Role of  Russia in the Middle East and North Africa Region. Strategy or

68 Meddeb, “Opportunism As a Strategy.”

67Meddeb, “Opportunism As a Strategy.”

66 Hamza Meddeb, “Opportunism As a Strategy,” Carnegie Middle East Center, 22 October 2018,
https://carnegie-mec.org/diwan/77542.



98 JOURNAL OF LAW AND SOCIETY VOLUME XIV

However, the answer may lie somewhere in between since the “2000s Russia… started to look for a

window to return to the crucial region,” and the Libyan and Syrian conflicts tended to its ambition.70

“Russia’s return was also encouraged by America’s problems, the US was stuck in the Iraqi

whirlpool… Syria was participating in undermining America’s presence in Iraq… Washington which

had plans to contain Iran was itself contained in Iraq and it was that moment of weakness that Putin

sought to exploit.” Hence, Russia saw an opportunity to intervene and took it.71

“Russia is eager for oil and construction contracts in Libya,” and just like Turkey, Russia

wants to further its energy policies and gain a position in the OPEC country. These energy72

contracts required a stable government, and Russia tried to be part of the settlement process.

Especially during the current energy transition era, Russia could have benefited highly from having a

base in Libya and becoming part of the aforementioned “hydrocarbon boom.” Russia believed that

“a great power had to be at the table on the resolution of any major global issue.” Mark Galeotti of73

University College London says: “nothing can be resolved without Russia being present and Russia’s

interests being considered.” Of course, this speaks to the aforementioned fact that Russia is a74

member of the P5. Turkey did not wait for the war to stop to gain a head start in energy talks and

drilling rights with Libya. Turkey already had an MOU, but Russia did not have an official agreement

with the LNA, hence it needed to wait for peace talks to claim its piece. Russia benefited highly from

74 Dixon, “Russia’s ally in Libya is battered by defeats. But Moscow has wider goals to expand its influence.”

73 Dixon, “Russia’s ally in Libya is battered by defeats. But Moscow has wider goals to expand its influence.”

72 Robyn Dixon, “Russia’s ally in Libya is battered by defeats. But Moscow has wider goals to expand its influence,”
Washington Post, 6 June 2020,
https://www.washingtonpost.com/world/europe/russia-libya-war-putin/2020/06/05/c3956bf4-a109-11ea-be06-af5514
ee0385_story.html.

71 Talbot and Lovotti, “The Role of  Russia in the MiddleEast and North Africa Region. Strategy or Opportunism?”

70 Talbot and Lovotti, “The Role of  Russia in the MiddleEast and North Africa Region. Strategy or Opportunism?”

Opportunism?” European Institute of  the Mediterranean, April 2019,
https://www.iemed.org/publication/the-role-of-russia-in-the-middle-east-and-north-africa-region-strategy-or-opportuni
sm/.
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the fact that the EU was divided on the Libyan conflict and could not reach a consensus. In

addition, it is important to mention that “Haftar received a military education in the USSR… and

knows the Russian language.” Haftar understood Russia’s ambition, especially that of Russia75

changing the security structure of  the region and especially that of  the energy sector.

Russia had been investing in Libya since late 2011. For example, the 2.5 billion-dollar

projects for the Sirte-Benghazi high speed railway were taken over by the Russian Railways

company. This project came to a halt with the start of the first civil war and eventually the second.76

Russia did not stop investing in Libya, investing more than 4 billion dollars in Russian defense

towards the Libyan conflict. Moreover, the fact that Russia provided debt relief to Libya for the

money it owed to Russia from the soviet era, shows that Russia is very willing to help Libya in

response to attaining energy deals. Russia reportedly had 3.5 billion dollars in energy deals signed

with Gaddafi and 150 million dollars in construction deals. Putin hopes for the renewal of these

deals with Haftar. Moreover, Putin/Russia thought a head-start in the east-med oil and gas

explorations would give Russia a favorable negotiation position to engage in talks with the west

despite the 2014 sanctions set by the EU and the US for the Crimea annexation. According to the

Washington Institute, Russia wants to become the “chief power broker…after years of US neglect,

the country has turned into a proxy war playground.” Russia knows that it was the NATO-led77

campaign by the US in 2011 that cost its energy sector billions of dollars in oil and gas contracts. It

now looks to get back on the path that it was in terms of  energy and power pre-civil war.

77 Anna Borshchevskaya, “Russia’s Growing Interests in Libya,” The Washington Institute, 24 January 2020,
https://www.washingtoninstitute.org/policy-analysis/russias-growing-interests-libya.

76 “Russians in Talks on Sirte-Benghazi Railway,” Libya Business News, 11 February 2013,
https://libya-businessnews.com/2013/02/11/russians-in-talks-on-sirte-benghazi-railway/.

75 Mokhmad Akhiyadov, “Russia’s Strategy in Libya,” INSAMER English, 7 September 2020,
https://en.insamer.com/russia-s-strategy-in-libya_3078.html.
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Haftar and Libya may have not had an MOU; however, “Haftar reached to to Moscow for

support…in exchange to give Russia the energy deals and port access it coveted.” Russia accepted78

the offer as it satisfied one of its core foreign policy objectives, energy contracts. Russia’s acceptance

translated to Putin advising the Tobruk government on how to act militarily and some analysts claim

that Putin sent the Private Wagner group despite the Kremlin denying it. Moreover, it meant that

Russia would support the LNA diplomatically in the UN, as a p5 member state as well as allow the

LNA to print money to support the eastern government. “Since 2016 the eastern government has

printed billions of Libyan dinars in Russia, a large part of which has been used to bankroll the forces

of Haftar.” However, it is important to mention at this point that Putin did not only side with the79

LNA. Moscow tried to also build a relationship with the GNA since in reality Russia was there

strictly for business and not altruism. This meant that Russia’s goal was to be the “chief power

broker” and in order to attempt to do that, it needed a two-headed approach. That meant that Putin

would choose major players in the energy field regardless of side to build energy contracts. Putin’s

power-broker position was seen during the Berlin Conference as it appeared that many of the EU

leaders were looking towards him for guidance “huddling around him.” What remains to be seen is80

how much actual control Putin has in Libya and if Russia could serve as the powerbroker it desires

so much to be. Talks show that Putin’s stance in Libya and Syria against Turkey fed off of each other.

If Turkey became overly aggressive in Syria, Russia would pressure it in Libya and hence this showed

how the Russian points of focus were also linked and could benefit from the strategy. In addition, as

a power broker, Putin’s peace talks were boosting his image in the global arena benefiting his

80 Borshchevskaya, “Russia’s Growing Interests in Libya.”

79 “Malta seized Russia-printed banknotes en route to Haftar’s forces in eastern Libya,” Libyan Express, 2 November
2019,
https://www.libyanexpress.com/malta-seized-russia-printed-banknotes-en-route-to-haftars-forces-in-eastern-libya/.

78 Borshchevskaya, “Russia’s Growing Interests in Libya.”
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position in Russian domestic politics. While Putin seemed to be creating dependence of other

countries on Russia by attempting to use the migration issue from the MENA region to negotiate its

power-broker position which is a technique of gaining influence that comes straight from the

Russian Playbook. According to the CSIS Russia used “hard power accompanied by diplomatic and

information operations laying the groundwork for delayed economic benefits.” This means that81

Russia’s grand strategy entailed that Russia must win in Libya to achieve the majority of its foreign

policy objectives.

Case 3: Egypt’s Security Concerns as a neighbouring country

Egypt’s western border linked it with the chaotic, unstable, and dangerous Libyan conflict.

Egypt had many security concerns not only regarding the war itself but also the ideologies the war

carries. Egypt is known to have a great aversion towards the Muslim Brotherhood and Egypt knows

that GNA forces are made up of militias and Syrian mercenaries. Idlib in Syria is considered to be a

terrorist hub namely, “the jihadist organizational Nusra…part of the international Al-Qaeda

network.” This organization has been classified by the UN, US, EU and even Turkey as a terrorist82

organization. Hence, Egypt’s role in Libya is mainly about anti-terrorism as President Abdel-Fattah

el-Sisi despises the fact that terrorist could be on Egyptian borders. The Muslim brotherhood started

in Egypt as a pan-Islamic movement, but Egypt named it a terrorist organization and exiled all its

members. Hence, when the GNA neared the Sirte-Jufra axis which is the aforementioned red line,

Sisi publicly threatened an intervention which showcased the true fear and frustration of Egypt’s

leader regarding the military developments in the neighboring country.

82 European Asylum Support Office, “Syria Security Situation,” Country of  Origin Information Report , November
2019, https://www.ecoi.net/en/file/local/2029305/05_2020_EASO_COI_Report_Syria_Security_situation.pdf.

81 “Exploiting Chaos: Russia in Libya,” Center for Strategic and International Studies, 23 September 2020,
https://www.csis.org/blogs/post-soviet-post/exploiting-chaos-russia-libya.
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Another reason Sisi had been so vocal about the Libyan conflict was because Sisi wanted to

secure Libya’s energy needs which were and are key to development programs in Egypt. Sisi also

wanted to take part in Libya’s reconstruction contracts post-war. Sisi showcased his foreign policy

agenda in terms of energy openly by supporting the creation of Eastern Mediterranean Gas Forum.

This forum also limited Turkey’s influence in the energy sector since it reduced “the importance of

Turkey’s Trans-Anatolian gas pipeline and Turkish steam pipelines, marginalizing Ankara from gas

exploitation investment projects in the Eastern Mediterranean.” This shows that Egypt wanted to83

ensure its security on all levels not just from military dispute with the GNA but also through energy

security channels. Egypt is a net importer of gas and oil and has three billion US dollars of debt with

foreign energy companies,” hence, Egypt through Libya would be able to import energy at a much

lower prices and be a great energy source to meet Egyptian energy needs.84

It is important to note that Egypt was not looking to be a regional power or a facilitator; it

was simply looking to satisfy its energy interests and most importantly protect itself from the

neighboring military developments in Libya and the ideologies that drove the war from the GNA

side. As explained earlier, Egypt is a natural Haftar ally mainly due to its aversion of the Muslim

Brotherhood, which is a security dilemma in itself for the Egyptians as well as for Saudi Arabia and

the UAE.

Case 4: US Involvement in Libya

The US has a complicated past with Libya and the Gaddafi regime, especially before 2011.

However, in March 2011, the US intervened and overthrew Gaddafi. The UN-authorized UNSC

84 Kay Westenberger, “Egypt’s Security Paradox in Libya,” E-International Relations, 8 April 2019,
https://www.e-ir.info/2019/04/08/egypts-security-paradox-in-libya/.

83 Alessia Melcangi and Giuseppe Dentice, “Libya’s crisis is a tough puzzle to solve for Egypt,” Atlantic Council, 18 June
2020, https://www.atlanticcouncil.org/blogs/menasource/libyas-crisis-is-a-tough-puzzle-to-solve-for-egypt/.
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1973 (2011) Resolution called for the “protection of civilians” (articles 4 and 5). Since then, the US85

has promised to maintain a relationship with Libya and help the country democratize and find peace

in its post-Gaddafi era. Obama has claimed in an interview with the New York Times that “I

absolutely believe it was the right thing to do, the Arab spring had come full force…but we, our

European partners underestimated what the next day would look like.” Obama framed Libya as his86

biggest foreign policy regret because as he argued there was not “sufficient follow-up on the ground

to manage the transition to more democratic politics.” Americans desire that Libya becomes a87

democratic country against terrorism. Analysts claim that the problem worsened under the Trump

administration and that the “absence of US leadership in Libya has allowed a dangerous

international confrontation to deepen.” This could explain why the proxy war spiraled out of hand88

and why a very strong mediation was required to reach a stalemate and eventually some kind of

peace (this will be elaborated on in the next chapter). The US may have appeared to be “out of the

game.” But as Western diplomats claim, this is not necessarily true.89

Part Three: Considering Conditions of  Peace

A Theoretical Understanding of  Peacemaking

First, when speaking about a country in a transition to democracy, it is important to

understand the benefits this would have for the country. According to the democratic peace theory,

89 Ryan and Raghavan, “U.S. remains on the sidelines in Libya’s conflict as Russia extends its reach.”

88 Missy Ryan and Sudarsan Raghavan, “U.S. remains on the sidelines in Libya’s conflict as Russia extends its reach,” The
Washington Post, 20 July 2020,
https://www.washingtonpost.com/national-security/us-remains-on-the-sidelines-in-libyas-conflict-as-russia-extends-its-r
each/2020/07/17/04be5100-bf90-11ea-864a-0dd31b9d6917_story.html.

87 Friedman, “Obama on the World.”

86 Thomas Friedman, “Obama on the World,” The New York Times, 8 August 2014,
https://www.nytimes.com/2014/08/09/opinion/president-obama-thomas-l-friedman-iraq-and-world-affairs.html.

85 “Resolution 1973,” United Nations Security Council, 17 March 2011.
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“democracies are more peaceful in their foreign relations.” However, this does not account for the90

upheaval that a transition to a democratic regime entails. According to Mansfield & Snyder's “Why

Emerging Democracies Go to War” (2005) countries in a transition to democracy are more likely to

involve themselves in war. At this point in the Libyan conflict, the period of social unrest following91

the ousting of  Gaddafi is almost over as Libya has entered a period of  negotiations and meditation.

Hence, the discussion on how to reach stability and endorse settlement begins. According to

Chester A. Crocker, “peacemaking and mediation are best understood as components…

summarized by the term ‘conflict management.’ ” Conflict management is “a term that incorporates

the full spectrum of third-party activities aimed at preventing, mitigating, suppressing, settling or

resolving, and even transforming, violent conflict.” However, negotiation and conflict resolution

require ripeness as coined by Zartman. Ripeness is present “when the sides recognize themselves to

be in…a mutually hurting stalemate…when they perceive value in exploring options for a political

settlement, when there is an available mechanism for talks (typically third party assisted) and when

the sides’ leaderships are strong enough to take the hard decisions required to make peace.”92

Ripeness has also been examined by Hancock, as he explains how “some times are better for

successful intervention than others” but according to Richard N. Haas ripeness is not a natural93

condition, rather there are four requirements to creating a ripe environment for negotiation. Firstly,94

both sides must want to end the conflict and come to an agreement, secondly, leaders must be able

94 Richard Haas, Conflicts Unending:United States and Regional Disputes (New Haven, CT: Yale University Press, 1992).

93 L. E. Hancock, “To Act or Wait: A Two-Stage View of  Ripeness,” International Studies Perspectives 2, no. 2 (2001):
195–205, https://www-s3-live.kent.edu/s3fs-root/s3fs-public/file/Hancock01.pdf.

92 C. A. Crocker, “Introduction and Overview of  CurrentThinking about Peacemaking and Conflict Mediation,” in
Peacemaking and Mediation: Dynamics of  a Changing Field. (International Peace Institute, 2007),
http://www.jstor.org/stable/resrep09592.4.

91 Edward D. Mansfield and Jack Snyder, Electing to Fight: Why Emerging Democracies Go to War (Cambridge, MA: MIT Press,
2007).

90 Oxford Bibliographies, Democratic Peace Theory, 24 July 2019.
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to make the agreement towards peace sound appealing to their constituents, thirdly, the negotiations

must allow each side to showcase that everything they did was for the protection of their national

interests and lastly, that there is an agreement that both sides accept the negotiation talks.

Crocker also references one of the biggest debates in international relations until now,

whether leverage should be used as part of peacemaking. He explains that there is a two-path

approach and that some analysts believe that peacemaking should be derived from neutral actors,

while many others believe that “leverage is the ticket to successful mediation.” He goes on to95

explain that what truly matters is understanding the sources of leverage that are pertinent to the

peacemaker which can range from “internationally supported norms… to leverage derived from the

legitimacy and stature of an international or regional security institution.” The role of leverage is to96

demand answers during the negotiation period by giving benefits and imposing costs on each side.

There can be soft-power leverage which is derived from “the legitimacy and credibility of the

mediator” or hard power leverage which is derived from the idea of “incentives that can make a deal

more attractive or punishments if  parties block progress toward the deal.”97

Once ripeness is present it is important to choose a mediator to oversee the peace talks and

structure the settlement. Emeric Rogier writes that general literature supports that peace agreements

should be “promoted by a neutral facilitator” however as he goes on to explain this is not always the

case and political awareness is much preferred over neutrality. According to Greig and Regan98

mediation is “voluntary, requiring both the willingness of one party to offer to bring the warring

98 Emeric Rogier, “Rethinking Conflict Resolution in Africa: Lessons from the Democratic Republic of  the Congo, Sierra
Leone and Sudan,” Netherlands Institute of  International Relations, July 2004, 20040700_cru_paper_rogier.pdf.

97 Chester. A. Crocker, Fen Olser Hampson, and Pamela Aall, “Securing Leverage in Current Conflict Negotiations: The
Quest for Coherence in Turbulent Times,” St Antony’s International Review 11, no.2 (2016): 15–37,
https://www.jstor.org/stable/e26229143.

96 Haas, Conflicts Unending:United States and Regional Disputes.
95 Haas, Conflicts Unending:United States and Regional Disputes.
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parties together and the agreement of all warring parties to participate.” Greig and Regan are in99

agreement with Rogier that mediation is not neutral and since it is voluntary as explained by Grieg

and Regan it also requires interest and of course incentive since altruism is not an option in a world

where everything is a give or take, for better or for worse. As a result, Grieg and Regan came up with

elements on which the creation of a pool of mediators to solve the conflict depends. Firstly, there

must be interest for the mediator, which can range from economic, moral, or strategic. Secondly,

there must be a history of interactions with the state in question, such as a religious link or colonial

relationship. Thirdly, some kind of intervention in the conflict prior to final peace talks and

settlement. Nonetheless, it is not enough to simply highlight how mediators will be chosen, the

acceptance of civil war mediators is of utmost importance. Mediation cannot occur without the

warring parties accepting the offer of mediation by a country or international organization.

According to Greig and Regan, for mediation to be accepted “both sides to the conflict must hold

an expectation for the possibility of an outcome that is better than continued fighting but worse than

total victory.” The warring parties are often scared to accept the mediation of the civil war by a100

third party because they fear appearing vulnerable and weak, that they will be misrepresented by the

mediator and that during the negotiation process the other side might be legitimized. However, this

is not the case when the mediator provides a space for the two warring sides to talk out their

concerns and come to make concessions in order to aid in the facilitation of  a peace agreement.

Part Four: Mediation in Practice

The United Nations

100 Greig and Regan, “When Do They Say Yes? An Analysis of  the Willingness to Offer and Accept Mediation in Civil
Wars.”

99 J. Michael Greig and Patrick M. Regan, “When Do They Say Yes? An Analysis of  the Willingness to Offer and Accept
Mediation in Civil Wars,” International Studies Quarterly 52, no. 4 (2008): 759–781, https://www.jstor.org/stable/29734263.
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The UN took the main role in negotiation talks towards a peace settlement. The face of

negotiations became Stephanie Williams, Acting Special Representative of the Secretary-General for

Libya through UNSMIL. The peace settlement process did not stray too far from the theory

explained above. Firstly, the UN wanted to create the ripeness needed for a peace settlement to be

accepted since it was not present naturally. This ripeness was slowly cultivated through the UNSMIL

Libyan Political Dialogue Forum (LPDF) in Tunis. This Forum began on November 9th to replace

the 2015 LPA and was based on security council resolution 2510 (2020) which promoted the

conclusions derived from the Berlin Conference. The LPDF’s first round concluded on the need for

democratic elections in Libya which wereset to occur on December 24, 2021. The LPDF can be101

considered as a cultivation tool of ripeness since it allows the two sides and different stakeholders in

Libya to express and defend all of their interests. There were a number of LPD rounds with the

fourth round of the forum focusing on the selection of a premier. It was decided that Fayez al Sarraj

would remain chairman of the Presidential council and appointing “Prime Minister of the new

executive Moin-El-Kikhia” who is originally from west Libya and currently resides in east Libya.102

He could, due to his origin and free market capitalist ideology be a good figure to reflect a united

Libya. Stephanie Williams had expressed that “we have made substantial progress in the search for

peace and stability in Libya” and this was reinforced following the signing of the ceasefire

agreement.103

103 “Remarks by Acting Special Representative of  theUn Secretary-General Stephanie Williams to the Security
Council—19 November 2020,” UNSMIL, 19 November 2020,
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https://www.libyanexpress.com/al-sarraj-to-remain-as-chairman-of-presidential-council/.
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The UN negotiations had been on a step-by-step basis, targeting different parts of the

Libyan conflict and attempting to come up with solutions. One of the most significant and

note-worthy conflict management cases of the UN in Libya is that of the CBL. As explained in the

earlier chapters the CBL had been divided into eastern and western branches and it was dominated

by corruption and distrust. This made the Libyan economy unstable and incompetent. “Stephanie

Williams met with both the eastern and western representatives of the Central Bank of Libya along

with the Ministry of France, the Audit Bureau and the National Oil Corporation” to discuss the

importance of performing reforms on the Libyan Financial Institutions in preparation for a lasting

peace agreement. As previously discussed, resources and state apparatus were as much a condition104

for war was as they were for peace. Hence, UNSMIL took advantage of this to create the ripeness

needed for mediation to occur, resulting in a number of advancements regarding the way financial

institutions such as the CBL and NOC will operate henceforth. The CBL was unified under an

exchange rate that dictated that starting January 1, 2021 $1 US will equal 4.48 LYD (dinars). That

translates into a devaluation of the exchange rate which “boosted the economy and increased the

effective purchasing power of the Libyan Dinar” according to Husni Bey owner of HB Group.

Moreover, it was important to mention that this meeting of the Board of Directors of the CBL was

significant due to the fact that it hadn’t happened for the last 5 years and thus, is a sign of great

progress in the negotiation process. The LPDF in combination with the CBL talks also agreed to105

unfree the oil revenues and attempted to tackle the issue of redistribution, and the allocation of the

NOC budget while emphasizing that all intimidation against the NOC must stop. The “ first virtual

105 “Libya’s divided central bank agrees exchange rate after first meeting in years,” Reuters, 16 December 2020,
https://www.reuters.com/article/libya-cenbank-int/libyas-divided-central-bank-agrees-exchange-rate-after-first-meeting-
in-years-idUSKBN28Q188.

104 “ASRSG Stephanie Williams Remarks at the LPDF virtual meeting on 15 December 2020,” UNSMIL, 15 December
2020, https://dppa.un.org/en/asrsg-stephanie-williams-remarks-lpdf-virtual-meeting-15-december-2020.
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meeting of the legal committee” took place on December 1, 2020. The NOC also had a targeted

discussion and sufficient progress had been made. According to Stephanie Williams, “oil106

production is now back to pre-blockade levels at 1.2 million barrels per day” and there were talks

about the unification of the east and west NOC. The unification of the CBL and the negotiation107

talks on the redistribution of oil revenues provided much of the groundwork necessary for the two

sides to accept the next stages of  mediation and be all the more open to lasting peace.

All the targeted negotiations explained above are part of a roadmap created for Libya

primarily through the LPDF. The roadmap functions as a timeline for all the actions that must be

taken for each institution to successfully enter Libya’s reconstruction phase in order to prepare for

successful elections. The LPDF ensured that the timeline was kept and that each stage of the

reconstruction phase occurred based on the clear deadlines outlined in the roadmap. The main goal

of this reconstruction phase was to achieve the deadline of elections, allowing the country to enter

its democratic phase.

In terms of what occurred on the ground, the UN authorized the Joint Military Commission

whose goal was to operationalize the ceasefire agreement signed in October 2020 by each side

withdrawing its forces. This was especially important because it paved “the way for the resumption

of the political process.” For the mediation process to be successful and roadmap to be carried out108

in a timely manner the operationalization of the ceasefire on the ground must happen

simultaneously with the operationalization of the negotiations on the financial institutions, state

apparatus and resource distribution. In order to strengthen the mandate of the Joint Military

108 “Peace dividend for Libya economy, as oil flows and Central Bank unifies exchange rate after years of  deadlock.”
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Commission, the UNSC called for “the withdrawal of  all foreign fighters and mercenaries.”109

UNSMIL took center stage in mediating the conflict. Nonetheless, this wasn’t solely a civil

war, it was a proxy war. This raises the question: What does this mean for the foreign intervening

countries long-term? Was it just a chess game in which they played and lost? Perhaps, the UN who is

carrying out the “heavy work,” can keep ensuring that all stages of the negotiations remain intact -

redistributions of oil revenues, putting the CBL and NOC on the road for negotiations, ensuring

elections; nonetheless, it is possible that regional powers or foreign major powers (extra-regional)

continue to carry out their geopolitical fine tuning even if the game seems to be over while the UN

focuses on stabilizing the country internally and ensuring the wellbeing of  the civilian population.

The United States

In part two of this paper, it was suggested that the US had not been immensely involved in

the Libyan conflict since overthrowing Gaddafi in 2011. However, this was far from true. The US

was present in Libya through the US embassy to Libya which had been moved to Tunis, known as

the “Libya external office.” Since the beginning of the Libyan civil war, there have been seven US

ambassadors to Libya present throughout both Libyan Civil wars. Gene A. Cretz terminated his

mission in 2012, one year after the toppling of the Gaddafi regime, he was followed by Christopher

Stevens who was killed during a terrorist attack on the US consulate in Benghazi. Stevens was

followed by Pope, then Roebuck, Deborah, Jones, Bodde and today’s US ambassador to Libya

Richard Norland. It can be argued that the US has a great amount of power in Libya but that

contrary to the foreign intervening countries it is not being “loud” about its involvement in the

conflict. Contrary to popular word that the US had not been involved Ambassador Norland had

109 Daily News Egypt, 16 December 2020.
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been “leading the political process between the Libyan factions with the aim of reaching a settlement

that leads to the formation of a new executive authority.” The US has many interests in Libya110

since serves as a gateway to the continent and east med geopolitical conflicts. Ambassador Norland

could have very well been the mediating force in solving the dispute in the east-med which is highly

intertwined with the Libyan conflict through the MOU between the GNA and Turkey as explained

in the earlier chapters. It seems that the ceasefire had been facilitated by none other than the US.

Moreover, there are several elements that suggest the US was more involved than analysts

may think. First, the UN envoy to UNSMIL Stephanie Williams is American, and a US diplomatic

representative and interestingly was the US chargé d’affaires in Libya in 2018. Second, the UN envoy

to UNSMIL is selected by the security council and proposed by the Secretary General. The US is a

p5 member of the UNSC which suggests that as a p5 member it already controls a plethora of

resolutions and conclusions derived for UNSMIL. As a p5 member, the US is free to veto any

resolution that they see fit. Hence, it is only logical that all resolutions coming from the UNSC are in

some accordance with their foreign policies. Additionally, Norland had announced “a new

diplomatic tour that began with a visit in France and then on to Egypt, to finally land in Turkey.”111

The countries that the Ambassador Norland chose to speak with were of great interest and were also

important to analyze further. What was most important to note was that if analysts believed that the

US was “uninvolved,” Biden was sure to change that mindset and it is still very possible that Libya

can become a huge part of the US’ foreign policy in the coming years providing a gateway to both

the east med, energy deals and opportunities in the MENA region.

Ambassador Norland’s diplomatic tour was not coincidental. According to the Haas’ theory

111 El- Mahrouki, “US envoy spearheads effort to flesh out Libya policy.”

110 Mona El- Mahrouki, “US envoy spearheads effort to flesh out Libya policy,” The Arab Weekly, 10 October 2020,
https://thearabweekly.com/us-envoy-spearheads-effort-flesh-out-libya-policy.



112 JOURNAL OF LAW AND SOCIETY VOLUME XIV

explained earlier, a mediator must be able to sell the peace settlement to constituents and be able to

sound appealing. Since this is a proxy war, the intervening foreign countries must be persuaded to

stop intervening. “Norland has succeeded in the task of persuading Europeans, especially France, of

the American vision for a solution to the Libyan crisis which aims primarily to put an end to Russia’s

ambitions to establish a foothold in Libya.”112

The European Union via France’s Leadership

The European Union was especially divided regarding the Libyan conflict. For more than a

decade, Germany has been the mediator in most regional conflicts. However, this changed when

Merkel left. Now France held the cards. Germany had made several mistakes and many of its

attempts to bring peace in the region failed. Analysts believe that France assuming Germany’s role in

negotiations was not only going to occur for the case of Libya, but would take place in a more

systemic manner. “Berlin suspects that Macron wants to replace the economic leadership of

Germany with foreign and security policy leadership of France.” France qualifies as a good113

mediator according to theory because it contains all elements that a mediator should have according

to Greig and Regan’s theory of mediation. Firstly, France is interested in the MENA region for a

series of reasons ranging from energy, security, one of its biggest energy companies, Total, being

there, to the French Foreign Minister’s constant statements that “France is in Libya to combat

terrorism.” Secondly, France has a history of interactions with Libya since it had occupied Fezzan,114

114 Isabelle Lasserre, “Jean-Yves Le Drian: “France is in Libya to combat terrorism,” Ministère de L’Europe Et Des
Affairs Étrangéres,
https://www.diplomatie.gouv.fr/en/our-ministers/jean-yves-le-drian/press/article/minister-jean-yves-le-drian-france-is-
in-libya-to-combat-terrorism-02-05-19.

113 M. Rahman, “France is back, but where is Germany?” Politico, 27 November 2019,
https://www.politico.eu/article/france-germany-foreign-relations-emmanuel-macron-angela-merkel-power-imbalance-eu
/.

112 El- Mahrouki, “US envoy spearheads effort to flesh out Libya policy.”



113 SPRING 2022

the old name for the southwestern part of Libya, from 1943 to 1951. Lastly, prior to peace talks,

France was very vocal about the need for peace in the region. France is also geographically linked

with MENA since it is a regional power that could facilitate the geopolitical dialogue for the area.

France has also been very vocal about the east-med conflict which could be a sign that France is

happy to take on the role of the leading voice of the EU and mediator of the area. There have been a

lot of disputes between Erdogan and Macron as well as French FM, however, France seems to be a

good choice because it is not as involved as Turkey is and it also seems to be working on the same

foreign policy line as the US.

Part Five: Conclusion

Libya had been a war-torn country for more than a decade. Now it is time to begin to

reconstruct the country and bring the new Libyan era, one of democracy and peace. It will not be an

easy task to bring balance to Libya. The next elections were originally meant to be conducted in

December of 2021, but have been delayed until June 2022, straining the ever so fragile relations

between the Libyan rival factions. The continuation of these delays leaves both sides feeling uneasy

in the peacebuilding process, and could lead to a re-escalation of armed conflict. The UNSMIL,

must ensure that all operations are continued in order to be able to successfully have the national

elections for the selection of the new government by the Libyan people. The UN through UNSMIL

desires to bring peace to the region and reassurance and safety to all civilians.
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