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LETTER FROM THE EXECUTIVE BOARD 
 
The USC Journal of Law and Society is pleased to continue its tradition of publishing outstanding 
undergraduate papers with the Spring 2020 Edition of the Journal. 
 
We would firstly like to thank all of the authors and Associate Editors for their patience and grace, as 
we faced unforeseen delays in our operations due to the COVID-19 pandemic. 

 
The publication of this journal could not have been possible without our Associate Editors; we would 
like to thank them for the passion and dedication they exhibited throughout the academic year. We 
would also like to extend our gratitude to our faculty advisor, Professor Alison Renteln, for her 
continued support, encouragement, and counsel. 

 
We were fortunate to receive many more qualified submissions than we were capable of publishing. 
The following papers were carefully selected on the basis of their content, quality, and subject matter. 
Volume XII features the work of students from California Polytechnic State University, San Luis 
Obispo; University of Southern California; George Washington University; and McGill University. 
The papers cover a variety of topics, ranging from discussions of reparations for Black Americans to 
the impacts of Institutional Review Boards on academic freedom. Reading Volume XII from cover 
to cover is sure to provide a diverse array of viewpoints on broad subject matters related to law and 
society. 

 
It has been a pleasure to work with these talented authors throughout the editing process. The Journal 
is especially grateful to them for contributing their scholarship. As you will see, our Associate Editors 
did an exemplary job preparing the following papers for publication. We thank all of our staff for their 
participation in the Journal this year. 
 
Enjoy! 
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THEY WON’T CUT OUR CHECKS: WHY THE BLACK REPARATIONS CLAIM 

HAS ALWAYS FAILED 
 

 
Dezeray Cruz 
California Polytechnic State University, San Luis Obispo 
Class of 2020 
 
 
This paper analyzes the legal and political possibilities of reparations for Black Americans. I 
have suggested a list of necessary qualifications needed for a successful reparations claim while 
considering which qualifications the Black reparations claim consistently fails to meet. Using 
these qualifications, I have also conducted in-depth case studies on the Tulsa Race Massacre 
of 1921 and the Rosewood Massacre of 1923 to discuss how each of these cases may either 
meet, or fail to meet, the qualifications proposed.  
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PREFACE 
 Like feminist author bell hooks, I too have a strained relationship with the English language, 
especially in my pursuit of higher education. For hooks, “it is not the English language that 
hurts…but what the oppressors do with it, how they shape it to become a territory that limits and 
defines, how they make it a weapon that can shame, humiliate, colonize.”1 Language is recognizably 
used as a tool of oppression. Native dialects were stripped from Black and Indigenous people of 
color––literally beaten out of them when colonizers were forcibly assimilating Indigenous folx and 
slaves. However, language can also be reclaimed, in some ways, and used for liberation in other 
ways. African American Vernacular English (AAVE) was reconstructed from standard English 
because “in the incorrect usage of words, in the incorrect placement of words, was a spirit of 
rebellion that claimed language as a site of resistance.”2 This is why I have incorporated AAVE in all 
of my recent writings. I urge us all, as members who occupy—or demand—space in the academy, to 
question how we police grammar and the usage of the English language, and to acknowledge the 
implications this may have for marginalized folx. AAVE deserves to be validated within an academic 
context as we resist claims that Black English is ghetto, unprofessional, etc.  
 These harmful descriptions of my dialect call for me to profusely code switch throughout my 
days, navigating between predominantly white spaces (my university, academia, professional 
workspaces, etc.) and my homeplaces. I want my writings to exist also as a homeplace for me—a 
space for healing generational trauma; a space for resistance and refuge from oppression. To do this, 
it is necessary to include AAVE in my writings as that is my normal, and most commonly used, 
dialect. The grammar and spelling in my title are intentional. Throughout this paper, I also use the 
incorrect spelling of “folx” (to acknowledge queer, trans* and nonbinary individuals) and I capitalize 
“Black” when referring to Black people.3 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
1 bell hooks, Teaching to transgress: Education as the practice of freedom (New York: Routledge, 1994), 168. 
2 hooks, Teaching to transgress: Education as the practice of freedom, 170.  
3 Catherine A. MacKinnon, “Feminism, Marxism, Method, and the State: An Agenda for Theory,” Signs: Journal of Women 
in Culture and Society 7, no. 3 (Spring 1982): 516.  
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I. DEFINITIONS, INTENT, AND POSSIBILITIES 

 Reparations are measures meant to make amends to individuals and/or communities who 
have been harmed in extremely unjust ways. William Darity claims that the intent of distributing 
reparations is to achieve three main objectives: “acknowledgement of a grievous injustice, redress for 
the injustice, and closure of the grievances held by the group subjected to the injustice.”4 This could 
involve public recognition and formal apologies, distribution of compensatory damages, 
implementation of social support programs meant to reverse ongoing discrimination, etc.5—none of 
which have been carried out by the United States for the harms inflicted against Black Americans 
during the eras of slavery and Jim Crow discrimination.  
 A lot of discourse regarding the case for reparations surrounds the military orders commonly 
referred to as “40 acres and a mule.” Special Field Order #15, a military order carried out by 
General William T. Sherman in 1865, “reserved coastal land in Georgia and South Carolina for Black 
settlement, with each family receiving 40 acres.”6 Around 400,000 acres of land were confiscated 
from white owners and set aside for settlement by Black families—not as a means for reparations (as 
is commonly thought today) but as a means of providing immediate, yet temporary, support to over 
40,000 freed slaves.7 It is believed that complete ownership was never guaranteed for freed slaves—
the land titles given out were merely possessory and meant to be temporary.8 The land titles were 
leased by the government and those receiving the titles were given the option to purchase the land 
for sole ownership. However, Sherman’s freedmen would most likely never be able to accumulate 
enough wealth to do this and would eventually be bought out by the original owners or other white 
people. There is also a misconception about the mule provision—it was actually never included in 
Special Field Order #15. Military officials were handing over mules and horses to Sherman’s 
freedmen because they needed to release some of their excess military supplies following the war.9 
Shortly after Sherman’s orders were carried out, “President Johnson intervened, and ordered that 
the vast majority of confiscated land be returned to its former owners.”10 In turn, over 40,000 
recently freed slaves received government support only to have it stripped from them shortly 
thereafter, leaving them displaced once again. The broken promise of “40 acres and a mule” leaves 
many Black Americans clinging on to the potential of reparations, regardless if this specific order 
had reparative intent or not. Sherman was not making amends for slavery and discrimination by 
providing freed slaves with land. This order was also not nationally recognized, leaving many other 
freed slaves with zero support. It is also important to note that reparations in the form of land 
redistribution can never be applicable for Black Americans, as this land was stolen from indigenous 
communities. Despite Black-owned land having been stolen by local whites, the land given away by 
the United States federal government as reparations was neither owned by the federal government 

 
4 William Darity, “Forty Acres and a Mule in the 21st Century,” Social Science Quarterly 89, no. 3 (September 2008): 656, 
https://www.jstor.org/stable/42956508. 
5 Darity, “Forty Acres and a Mule in the 21st Century,” 656-657. 
6 Roy W. Copeland, “In the Beginning: Origins of African American Real Property Ownership in the United States,” 
Journal of Black Studies 44, no. 6 (2013): 653. 
7 Copeland, “In the Beginning: Origins of African American Real Property Ownership in the United States,” 653.  
8 Copeland, 655.  
9 Copeland, 656.  
10 Copeland, 653.  
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nor available for claim by Black Americans.  
 Suggested reparations programs are organized into two categories. The first category is      
backward-looking reparations programs which “focus on measuring past harm and correcting for it” 
and “[seek] to put people back in the position they would have been in, absent slavery or other racial 
crime.”11 However, measuring harm is subjective, and it’s almost impossible to determine what 
positions Black people might have occupied today if slavery did not exist. The second category 
includes forward-looking programs, which “are more concerned with trying to design a program to 
improve the lives of victims into the future.”12 More importantly, this type of program recognizes 
“that past harm is having some continuing effect on the present” without attempting to measure 
said past harm quantitatively.13 Backward-looking programs are stricter about who may receive 
compensation, as only those who have a proven connection to past harm may be eligible for 
payment. But there are no living former slaves, and with every generation that passes, finding a 
proven familial connection to past harm becomes more unlikely. Forward-looking programs are less 
robust in terms of payment and sometimes no payment is suggested at all. These programs often 
support flat-rate payments that are not in any way proportional to a suggested itemized cost of 
harm. Some scholars believe that the price of reparations should be anywhere from $3.4 billion to $6 
trillion.14 These numbers are calculated by assessing the monetary values of slave labor, maintenance, 
and the wage gap between enslaved people and slave owners, all the while taking into account 
modern inflation. 
 Currently, reparations programs are still wildly unpopular among white Americans. Perhaps 
the reason why Americans are so reluctant to support reparations programs as manageable as 
apologies, according to Brophy, is the intense patriotism instilled in the country’s culture. He 
contends, “reparations relate to how we view U.S. history. Is the United States a place of 
opportunity or oppression?”15 Many would prefer to believe the former. Avoiding the humiliation 
and guilt associated with reparations claims is more important and more favorable than addressing 
the lasting harms and trauma inflicted upon Black Americans. 
 In reading reparations scholarship, I’ve noticed a slight lull: many are not thorough with their 
examination of what Black people intend to seek reparations for. This is understandable as 
scholarship is meant to engage with theory rather than produce historical accounts of discrimination 
against Blacks from the beginning of slavery until now. However, I do believe it is worth discussing 
in this paper. We may assume slavery is the most grievous injustice, and some are more inclined to 
say that only the violent and degrading treatment of slaves justifies possible reparations—rather than 
the institution of slavery itself. We can also assume that not all people are fully aware of how 
institutional racism operates, how the government acts as an operator, and how individual people 
may be complacent within it. This may explain why those individuals are reluctant to consider 
reparations for discrimination that existed post slavery. It also explains why there are people, like 
journalist Ta-Nehisi Coates, who are working to publicly expose this institution.  

 
11 Alfred L. Brophy, Reparations: Pro & Con (New York: Oxford University Press, 2006), 7. 
12 Brophy, Reparations: Pro & Con, 7. 
13 Brophy, 8. 
14 Darity, “Forty Acres and a Mule in the 21st Century,” 661-662.  
15 Brophy, Reparations: Pro & Con, 6.  



9 
SPRING 2020        

 
In his 2014 article in The Atlantic titled "The Case for Reparations,” Ta-Nehisi Coates wrote 

a testimony to what specific injustices still persist and why they are significant enough to inspire a 
nationwide reparations movement, possibly resulting in significant monetary payments. He firmly 
maintains that discrimination did not end with slavery: 

 

“In the Deep South, a second slavery ruled. In the North, legislatures, mayors, civic 
associations, banks, and citizens all colluded to pin black people into ghettos, where 
they were overcrowded, overcharged, and undereducated. Businesses discriminated 
against them, awarding them the worst jobs and the worst wages. Police brutalized 
them in the street. And the notion that black lives, black bodies, and black wealth 
were rightful targets remained deeply rooted in the broader society.”16 
 

The reparations movement does not intend to solely repair the harms of slavery. The first goal of 
any suggested reparations program is to acknowledge or identify past injustice. More simply, 
reparations make amends for wrongful actions that have happened in the past. Other goals of 
reparations programs include “compensation and redress of those injustices to bring about racial 
justice, and reconciliation.”17 Harvard Law professor, Charles Ogletree, also proposed his own four 
features that parallel Brophy and Darity’s thinking: 
 

“1. A focus on the past to account for the present 
2. A focus on the present, to reveal the continuing existence of race-based discrimination  
3. An accounting of the past harms or injuries that have not been compensated  

 4. A challenge to society to devise ways to respond as a whole to the uncompensated 
harms identified in the past.”18 

 

These goals follow the outline of acceptance, acknowledgement, and accountability. But what’s 
missing is a transformation of American patriotism and “…a revolution of the American 
consciousness…”.19 See, amongst reparations movements, there must also be an attempt to 
challenge institutional racism directly. I agree with Coates when he claims that the true intent of 
reparations movements, “is a healing of the American psyche and the banishment of white guilt,” 
and also, “a national reckoning that would lead to spiritual renewal.”20 The U.S. needs to do more 
than acknowledge its salacious history. Symbolic reparations should include reframing how we teach 
the Thanksgiving Massacre, the supposed “heroics” during the Civil War, or how racism ended with 
Obama. Tangible and transformative reparations should include a new constitutional convention to 
remove the inherent, white supremacist essence of our current Constitution. The Black Reparations 
movement is certainly popular today because this is one of the last symbolic faiths we have that 
could possibly relieve some aspects of racial inequality.  
 Ideally, reparations can be achieved in one of two ways: through the courts and through 

 
16 Ta-Nehisi Coates, “The Case for Reparations,” The Atlantic, June 2014, 
https://www.theatlantic.com/magazine/archive/2014/06/the-case-for-reparations/361631/. 
17 Brophy, Reparations: Pro & Con, 9. 
18 Brophy, Reparations: Pro & Con, 9; Charles Ogletree Jr., “The Current Reparations Debate,” U.C. Davis Law Review 36, 
no. 5 (2003): 1055. 
19 Coates, “The Case for Reparations.” 
20 Coates, “The Case for Reparations.” 
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legislature. Unfortunately, “No reparations case brought to the U.S. Judiciary…has been litigated 
successfully.”21 In fact, even the courts recognize that establishing a legal basis for redress regarding 
a reparations claim is almost impossible—with most courts advising activists to seek redress from 
Congress instead. Assuming Congress were to pass a reparations bill, that bill could include one or 
more of the following programs: apologies/truth commissions, social support programs, and 
monetary payments. Each of these categories has garnered some success in international and 
independent cases. For example, a truth and reconciliation commission was carried out in South 
Africa to address and measure the harms of Apartheid, restitution was received for the remaining 
survivors of the Holocaust, and some universities that had a connection to slave trade have created 
scholarship funds for students descended of slaves.  
 All of these programs guarantee the creation of a truth commission, which would study the 
violence of slavery, Jim Crow laws, rampant lynchings, and riots that took place during the Civil 
Rights movement. Truth commissions would “give a new sense of power to those whose version of 
history is vindicated.…[leading] to a renewed sense of…pride.”22 Former U.S. Representative John 
Conyers was known for introducing a bill to study reparations, every year from 1989 to 2017. Since 
his death in 2019, Representative Sheila Jackson Lee reintroduced H.R. 40, the Commission to Study 
and Develop Reparation Proposals for African Americans Act, and, for the first time in American 
history, Congress held a hearing to officially consider a commission to study slavery in 2019. Ta-
Nehisi Coates was the primary witness for this hearing and suggested various social programs the 
government could adopt rather than handing out checks to Black people. These programs included 
“zero-interest loans for prospective black homeowners, free college tuition, community 
development plans to spur the growth of black-owned businesses in black neighborhoods.”23 Even a 
national apology would give Black Americans some success in their reparations movement—and 
apologies are free.  
 There are no clear cut criteria for a successful reparations claim but we can look for similar 
patterns of past reparations claims. In my analysis, it seems the general qualifications for a successful 
reparations claim include the following: 
 

 I. An identifiable and fixed group of those having been harmed. 
 II. An identifiable group of those committing said harm. 
 III. An acceptable chain of harm. 
 IV. Conditions within the reparations program that the public will find reasonable.  
 

These qualifications come from common arguments against reparations claims—most notably 
outlined in David Horowitz’s “Ten Reasons Why Reparations for Slavery is a Bad Idea for Blacks—
and Racist Too.” Slave owners and former slaves are no longer living and “only one white in five 
was a slaveholder. Why should their descendants owe a debt?”24 When thinking about reparations 

 
21 Darity, “Forty Acres and a Mule in the 21st Century,” 657. 
22 Brophy, Reparations: Pro & Con, 12.  
23 Sheryl G. Stolberg, “At Historic Hearing, House Panel Explores Reparations,” The New York Times, June 19, 2019, 
https://www.nytimes.com/2019/06/19/us/politics/slavery-reparations-hearing.html.  
24 David Horowitz, “Ten Reasons Why Reparations for Slavery Is a Bad Idea for Blacks—and Racist Too,” The Black 
Scholar 31, no. 2 (2001): 48. 
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broadly, it is hard to establish who is really responsible for the crimes of slavery. The government? 
Yes. Slave owners and slave traders? Yes. The great grand-children of slave owners living today? Not 
necessarily. All white people? Maybe. With most living Americans today having no current 
connection to slavery but with all having profited off slavery, it’s impossible to say on behalf of 
whom the U.S. should owe reparations. Additionally, records of Black slaves and their descendants 
were not accurately kept. With payment as the most contentious aspect of any reparations claim, 
there needs to be a specific group of individuals who can receive payment rather than just anyone 
who identifies as Black. For example, I myself have no legitimate knowledge of an ancestor that was 
forcibly enslaved so I may not be eligible to receive payment under programs where ancestry must 
be proven.  
 Horowitz also says that “no evidence-based attempt has been made to prove that living 
individuals have been adversely affected by a slave system that ended over 150 years ago.”25 What 
Horowitz is referring to is a chain of harm. Reparations for institutional racism specifically are less 
successful because this chain of harm is not publicly considered yet nor has its occurrence been 
accepted. Without acknowledging the chain of harm, racist Americans continue to believe that Black 
folx are inherently poor, lazy criminals. They are reluctant to consider centuries worth of racism and 
discrimination as having any impact on their current and daily lives. Slavery has been identified as an 
acceptable chain of harm with consequences that affect Black people today. Jim Crow laws and 
institutional racism are less acceptable. Lastly, we can assume that we would need the public’s 
support for a successful reparations claim. Again, since payment is the most contentious reparations 
program, the proposed settlement cannot exceed an amount that the public would find 
unreasonable. The majority of the public will most likely always find payment unreasonable if the 
public continues to harbor opinions that Blacks are ungrateful, undeserving, and selfish. And the 
reason a national apology has yet to be given is because the public majority still opposes the idea of 
reparations on a fundamental, ideological level.  
 

II. COMMUNITY-BASED REPARATIONS: THE TULSA AND ROSEWOOD MASSACRES 
 After discussing the possibilities (or lack thereof) for reparations claims, I want to call 
attention to the minor success of a community-based reparations claim in Florida, as well as an 
additional community-based reparations claim in Oklahoma that still has the opportunity for 
legitimacy and triumph. Community-based reparations claims are not handled at the federal level. 
Rather, local governments will do the work to establish a truth commission that studies specific 
harmful incidents in the area and to adopt a reparations program that is tailored more to the requests 
of community members. This is one way to have a robust reparations movement that results in 
greater success. Community-based reparations claims have more potential to meet each of my 
qualifications as the group of individuals receiving payment will be much smaller and much more 
definitive. The chain of harm, depending on the type of incident, is more likely to be accepted by 
locals. And local communities have their own source of funding for whatever payment and social 
programs they wish to adopt. Community-based reparations are also not limited to Black folx and 
reparations for slavery. They have the potential to exist for various groups of people with any 

 
25 Horowitz, “Ten Reasons Why Reparations for Slavery Is a Bad Idea for Blacks – and Racist Too,” 48. 
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grievances they want addressed. For example, the City of Los Angeles could accept, acknowledge, 
and account for the corruption of the LAPD on behalf of all the individuals incarcerated due to 
planted or falsified evidence.26 California could accept, acknowledge, and account for forcibly 
sterilizing incarcerated folx and low income Black and brown folx.27 They could adopt a reparations 
program to make payments to the individuals that were sterilized, among other suggestions. States 
that had the strictest Jim Crow laws could accept, acknowledge, and account for the lawlessness of 
incessant lynchings and/or Jim Crow segregation. 
 Greenwood, Oklahoma, was a predominantly Black neighborhood of Tulsa that was thriving 
in the first few decades of the 20th century. Often referred to as “Little Africa,” “Black Wall Street,” 
or more recently as “Wakanda before Wakanda,” all of these names pointed out the economic 
prosperity Greenwood afforded for its Black residents—35 blocks in a self-sufficient, Black 
neighborhood that promised opportunity and pride in the midst of Jim Crow segregation.28 
Oklahoma was especially desirable for recently freed Black slaves, as it “lacked the intensities of 
custom, tradition and manners which ‘colored’ the institutions of the Old South.”29 This caused 
many Blacks to settle in Oklahoma, seeking the purchase of cheap land and access to greater 
possibilities for economic stability and growth. Following slavery, Oklahoma was not entirely 
shielded from racism and white supremacy. Jim Crow segregation still hindered Blacks from 
acquiring true racial equality and lynch mobs in the area were common. Some lynchings occurred far 
too close to home and rattled Black residents in Greenwood, who were wary of a similar situation 
occurring in Tulsa. And they were right to be afraid, as a similar situation did occur in Tulsa with far 
worse outcomes. 
 In May of 1921, Dick Rowland was arrested for attacking a 17-year-old female elevator 
operator. Local newspapers helped spread hysterics and fear throughout the community by 
circulating the racist trope of sexually predatory Black men raping white girls. White residents were 
angry and looked to the previous year’s lynching for inspiration on how to acquire immediate justice 
for this crime rather than prolonged justice that the courts could offer. It was reported that “a crowd 
of whites began to form outside the courthouse…. there were some three hundred whites…. this 
crowd grew to four hundred.”30 After recent lynchings, Black Tulsans did not want a similar fate for 
Rowland. They armed themselves and headed for the courthouse, ready to defend the jail, and 
Rowland, from a possible attack. A racial clash commenced once “[a] white man…attempted to 
disarm the veteran [Black man] and a shot was fired…. Black and white Tulsans [then] exchanged 
gunfire.”31 There were multiple deaths reported, and the armed, Black Tulsans rushed home to avoid 

 
26 Paul J. Kaplan, "Looking Through the Gaps: A Critical Approach to the LAPD's Rampart Scandal," Social Justice 36, 
no. 1 (115) (2009): 61-81. 
27 Sara L. Ainsworth and Rachel Roth, “‘If They Hand You a Paper, You Sign It’: A Call to End the Sterilization of 
Women in Prison,” Hastings Women’s Law Journal 26, no. 1 (2015); Alexandra M. Stern, “Sterilized in the Name of Public 
Health: Race, Immigration, and Reproductive Control in Modern California,” American Journal of Public Health 95, no. 7 
(2005). 
28 Alfred L. Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, Reparations, and Reconciliation (New York: 
Oxford University Press, 2002); Scott Ellsworth, Death in a Promised Land: The Tulsa Race Riot of 1921 (Baton Rouge: 
Louisiana State University Press, 1982); Phetote Mshairi, The Line, (2018). 
29 Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, Reparations, and Reconciliation, 27. 
30 Ellsworth, Death in a Promised Land: The Tulsa Race Riot of 1921, 49. 
31 Ellsworth, 52. 
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further violence. The shooting angered the lynch mob even more and whites began looting stores—
in search of their own guns—in order to arm themselves for a destructive attack on Greenwood, a 
response to the gunfight earlier at the courthouse.32  
 They entered Greenwood, broke into homes and businesses, burned down entire blocks and 
murdered dozens of Black people. Newspapers such as the Chicago Defender “reported directly that 
black neighborhoods in Tulsa were bombed from the air by a private plane equipped with 
dynamite.”33 Local police and the National Guard came in to control the riots but their practices 
reflected the racial discrimination and police brutality of Blacks that was still prominent in the Jim 
Crow South: 
 

“Many [Black Tulsans] were forcibly removed from their homes…[rendering] the 
defense of black property impossible.”34 Because of this, “Black Tulsa was burning. 
For many black citizens, there was literally no place to hide.”35 
 

The treatment of whites, by the police, was different: 
 

“Whites were disarmed by guardsmen throughout the city, but were generally merely 
sent home.”36 So, “While most rioters returned to their homes, most of Tulsa’s black 
citizenry was imprisoned; over six thousand blacks were reported as being 
interned.”37 

 

Greenwood was left completely demolished, and 6,000 Black Tulsans were kept in temporary camps 
awaiting their white employer’s approval for release.38 Once they were released, they were issued tags 
reading “police protection,” which signified to white Tulsans that these Blacks had jobs and that 
their employers had vouched for their character and classification as a “good negro.”39 Those who 
hadn’t yet been released were put to work for the city. Their work assignment? Clearing away all the 
destruction of their own homes in what used to be Black Wall Street.40 
 The Tulsa Race Riot of 1921 is an excellent case study of how initial talk of reparations 
began but was soon overshadowed by apathy and general denial. The day after, talks of rebuilding 
Greenwood had already begun. The head of the Chamber of Commerce made a public statement 
that “Tulsa feels intensely humiliated and, standing in the shadow of this great tragedy, pledges its 
every effort to wiping out the stain at the earliest possible moment…. [Tulsa] can be depended upon 
to make proper restitution.”41 The people of Tulsa, board members, and the local newspapers all 
made claims calling for Greenwood to rebuild, but racism was fundamental in their intent. One of 
the local newspapers in favor of rebuilding Greenwood published: 

 
32 Ellsworth, 55. 
33 Ellsworth, 63. 
34 Ellsworth, 59. 
35 Ellsworth, 61. 
36 Ellsworth, 61. 
37 Ellsworth, 64. 
38 Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, Reparations, and Reconciliation, 163. 
39 Brophy, 163-164. 
40 Brophy, 165. 
41 Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, Reparations, and Reconciliation, 159; “Niles Blames 
Lawlessness for Race War,” Tulsa Tribune, June 2, 1921. 
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“This restitution, not because of the affectionate regard for the colored man, but 
because of an honorable and intense regard for the white race whose boast of 
superiority must now be justified by concrete acts.”42 
 

This shows that Tulsa was indeed willing to rebuild Greenwood and pay restitution for the crimes 
committed. But they were only willing to do so because of the honorable, moral image white 
Tulsans would receive for offering reparations. As a “superior race,” it was their duty to help the 
inferior. Similar to the intent behind Sherman’s 40 acres and a mule, the intent for rebuilding 
Greenwood was not to acknowledge the harms brought unto Blacks by whites. Instead, the intent 
was to establish and confirm superiority whites had over Blacks and to reinforce the white savior 
complex.  
 The Public Welfare Board of Tulsa drafted plans to focus on rebuilding Greenwood and 
supporting payouts to residents who had lost their homes. Those that owned businesses or managed 
rental properties would not be receiving assistance from Tulsa under these plans––Tulsa’s focus was 
on the loss of homes and personal possessions only. As mentioned, Tulsans were humiliated by the 
massacre and attitudes surrounding rebuilding quickly shifted as the local government tried to cover 
up the extent of the destruction. The Board refused to accept donations made outside of Tulsa and 
its residents in order to limit public fundraising and extinguish any national attention Tulsa might 
receive due to the massacre.43 Due to a lack of funding, restitution payouts could not be supported. 
The mayor also replaced the Board and relinquished all funds raised (about $100,000) to the Red 
Cross to deal with the problem of immediate support for homeless, Black Tulsans.44  
 At this rate, Tulsans weren’t interested in rebuilding Greenwood anymore. An editor of one 
of the local newspapers wrote, “Public opinion in Tulsa, which immediately following the riot and 
massacre seemed to favor the Colored people, was soon crystalizing into a feeling exactly the 
converse, and instead of expression of regret and sympathy, there was, among some of the whites, 
open talk of further violence against the Colored people.” 45 White businessmen wanted to relocate 
Black Tulsans further away from Tulsa and rebuild Greenwood as an industrial district with an 
expanded railroad yard. 46 They established legal barriers to prevent the rebuilding of Greenwood 
and its restoration of the livelihood it once had. They drafted city zoning plans that required any 
new houses in Greenwood to be made with fireproof material and to be two stories high.47 Once 
passed, the zoning plans made rebuilding thousands of dollars more expensive. Black Tulsans sued 
and eventually the courts issued a permanent injunction on these regulations.  
 Reparations were no longer coming. The Red Cross “spent nearly $100,000 in relief. Little of 
that money was spent on rebuilding, however,” while the damages amassed $2-$5 million.48 That was 
all the relief they had received as Blacks were living in tent cities set up around Tulsa. A Black-

 
42 Brophy, Reconstructing the Dreamland: The Tulsa Riot of 1921: Race, Reparations, and Reconciliation, 160-161. 
43 Brophy, 161. 
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47 Brophy, 166-167. 
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owned, local newspaper, the Black Dispatch, launched a widespread call to action for Blacks to begin 
filing suits in federal court. Over 100 suits were filed, two of which went to trial and lost because the 
courts believed the city was not liable for any damages.49   
 While the survivors of the Tulsa Massacre have never received any sort of reparative 
support, acknowledgement, or apologies, the survivors of a different massacre in Rosewood, Florida 
were more successful in their reparations claim. Two years after the Tulsa Massacre, a similar riot 
broke out in Rosewood, Florida. This was also a predominantly Black city—referred to as “the 
[B]lack mecca of Florida.”50 A white woman reported to her husband that a Black man had attacked 
her in order to explain bruises that came from the man she was having an affair with. Whites in the 
area believed that an escaped, Black man was responsible for the attack. 51 Armed whites from 
nearby cities headed towards Rosewood, committing random acts of violence against Black people 
along the way.52 On Wednesday, January 3rd, 1923, a rumor spread that a Black man named Sylvester 
Carrier was protecting the escaped convict and that he had made numerous “racist” statements 
against white people. Carrier was known for his “refusal to adhere to the codes of Jim Crowism.”53 
By Thursday, Carrier was armed and ready for a fight—he shot two men instantly when they broke 
into his home.54 After the shootout ended, “The idea that blacks in Rosewood had taken up arms 
spread fear and anger among whites throughout North Florida. Over 200 armed whites descended 
on Rosewood …to seek retribution for the deaths.”55 These armed whites were killing Black people 
at random and setting fire to houses and churches in the area. Armed whites returned to Rosewood 
every day, from Friday to Sunday, to burn all the remaining buildings in Rosewood and hunt down 
any Black residents that were hiding in the swamps.56 There is no accurately recorded number of the 
resulting deaths from this massacre. There are six documented deaths of Black Rosewood residents, 
although the official number is between 6 and 27.57 There were never any arrests made for these 
murders and a Grand Jury did not make any indictments due to “insufficient evidence.”58  
 Many people are unaware of the disdainful history of violence against Blacks in Jim Crow 
Era Southern states. It is no surprise that the Rosewood massacre lived on as only a rumor, with 
people believing that the survivors had been silenced through intimidation.59 Historical records show 
that newspapers in Florida initially reported the events as they happened. One headline read: “Many 
die in race war, hundreds of whites battle negroes ambushed in cabin.”60 But December of 1983 was 
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the first time the Rosewood massacre was reported in mainstream media.61 Because of the reporting, 
a local attorney, Steve Hanlon, took interest in the case and interviewed two of the remaining 
survivors.62 He and his firm were committed to representing them and securing a winning 
compensation claim on their behalf.63 As we’ve seen, there are two outlets where reparations claims 
can be heard: through the courts and through the legislature. Lawsuits hadn’t worked to guarantee 
compensatory damages for the survivors of Tulsa. The only practical outlet at the time was the 
Legislature, specifically state and local legislatures. Hanlon reached out to representatives, Miguel 
DeGrandy and Al Lawson, from both the Cuban Legislative Caucus and Black Legislative Caucus, 
respectively, and asked for bipartisan support on a bill he would be introducing in 1993.64 Florida’s 
House Speaker, Bolley Johnson, agreed to put together a commission of historians to investigate the 
events of Rosewood 1923 because “at the least this study is sure to teach us something about our 
past so we can use the knowledge…in the future.”65 
 The investigative study was not meant to recommend a claim for damages; instead, it aimed 
to review documented accounts of the massacre, interview any remaining survivors, and determine 
the number of and the names of those who were residents in Rosewood at the time, etc.66 Five 
historians collaborated on an exhaustive report in under four months with limited resources. Once 
the report was completed, the assistant Attorney General, Jim Peters, reviewed all the 
documentation and concluded that “the report presents a seriously flawed evidentiary basis to 
attribute fault to the state or justify compensation.”67 He claimed the report consisted mainly of 
unsworn testimonies and hearsay. He also questioned the validity of the statements from remaining 
survivors as they were children at the time of the massacre. Other statements he made included that 
there was no opportunity for a cross-examination of the survivors’ testimony and that there were no 
statements from or interviews with white residents of Rosewood who had witnessed the violence.68 
The historians explained, in response, that they had reached out to whites in the area, but all of them 
refused to be interviewed.69 
 Taking into consideration the Attorney General’s review of the report, the appointed Special 
Master, Richard Hixson, concluded that there was no secure judicial claim to compensation: “While 
this evidence may not be sufficient to sustain a cause of action at law, it does compel the conclusion 
that a moral obligation exists on the part of the State of Florida to remedy this matter.”70 Hanlon, 
the State Legislature, and Hixson all recognized that the state could very well pass a compensation 
bill as reparations for the violence and property loss in Rosewood during that first week of January 
in 1923. However, following the introduction of the bill, other representatives viewed the bill as 
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“too politically charged to risk supporting.”71 Representatives were receiving hate mail and phone 
calls from constituents opposing the bill.”72 Before moving to the State Senate, the bill first needed 
approval from the Appropriations Committee. The bill had passed through this committee only 
after a heated meeting between Lawson, the Black Legislative Caucus and the Florida Governor at 
the time, Lawton Chiles. Lawson threatened to revoke his support for a health care package on 
which Governor Chiles was depending, and thus, Chiles was pressured to entice committee 
members to pass the bill.73 
 There were also many compromises made regarding the total cost of compensation. The 
head of the House Judiciary Committee, Dewitt Trammel, did not support the bill because he agreed 
with Peters’ conclusion that there was no legitimate claim for compensation. He wanted to amend 
the bill by “dropping the compensation payments in lieu of erecting a memorial and providing for 
education scholarships for the descendants.”74 DeGrandy threatened to withdraw the bill and hold a 
press conference to blame Trammel and the Democratic party for the loss of the bill.75 Threats made 
by both DeGrandy and Lawson seemed to work as the bill passed 71-40 and 24-16 in the Florida 
House and Senate respectively.76 House Bill 591 was signed into law by Florida Governor, Lawton 
Chiles, May 4, 1994. This was “the first state legislation in the nation to compensate African 
Americans for past racial violence.”77 Nine survivors prepared to receive $150,000 each, but as part 
of the compromises made, second and third generation relatives were not eligible to receive any 
compensation.78 
 This bill was thought to be an important catalyst for the possibility of a national reparations 
movement in the near future. This is the same legislative backing and leveraging that Tulsa should 
have received from Oklahoma—that which Tulsa could still receive today. There is no redress to be 
found in the courts, and achieving reparations this way accounts for most of the common 
reservations that deter people from supporting reparations claims. I will address these again below:  
 I. There is an identifiable and fixed group of those having been harmed: Nine survivors were 
identified, and still living, more than 70 years after the massacre. Hanlon, DeGrandy and Lawson 
wanted to provide compensation for them, their children and grandchildren but after the bill was 
first introduced, hundreds of other “survivors” and descendants were claiming some sort of relation 
to Rosewood—most having no supportive evidence.79 Historians had looked at the census data to 
determine the identities of the individuals living in Rosewood at the time. Any other proposed 
descendants could not be verified, calling into question whether the group of those who would 
receive payment was limited to a fixed number of identifiable individuals. To garner support for the 
bill, it was amended so only the nine direct survivors were eligible for payment. If the group was any 
larger, the bill may not have passed. 
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  II.  There must be an acceptable chain of harm: After 1923, Rosewood no longer existed. In 
fact, there is not a single Black person living in what used to be considered as Rosewood or the 
larger city of Cedar Key today, whereas in 1923, Cedar Key had a population that was 37.7 percent 
Black.80 Between 6 to 27 Black people were murdered during the week of the race riots.81 All others 
fled and escaped to neighboring cities while all of their homes, churches and businesses were set 
aflame by the white mob. Historians in their official report concluded that “Sheriff Walker failed to 
control local events and to request proper assistance from Governor Hardee when events moved 
beyond his control. While Hardee condemned the violence…he did so…only after black residents 
were forced to leave Rosewood and their property destroyed.”82 Some believed these conclusions 
were generalized, did not constitute legal liability on behalf of the city or the sheriff’s department, 
and did not include evidence to support that the Sheriff may have been intentionally negligent and 
racially discriminatory.83 Regardless, houses burned and people died at the hands of the white 
Rosewood residents, and Special Master Hixon agreed that there was a moral obligation on behalf of 
the state of Florida to address claims made by the remaining survivors.84 This chain of harm was 
acceptable because we can reasonably assume that, had the Rosewood Massacre not have happened, 
Black residents would still be living in Cedar Key today. 
 III. There is an identifiable group of those committing said harm: The above paragraph also 
discusses the group of individuals responsible for murdering Black Rosewood residents and burning 
their property. While none of those involved agreed to be interviewed, their identities are well-
documented.  
 IV. Conditions of the reparations program must be within means that the public will find 
reasonable: This is the only condition that was not met. Since this was the first bill of its kind, and in 
the mid-1990s no less, most local Floridians were reluctant to allow their representatives to support 
the bill; “Florida legislators and even members of Congress were getting hundreds of calls about 
Rosewood, and the majority of them were negative. DeGrandy and Lawson received hate mail, 
including letters from the Florida KKK.”85 Reports were coming in as “10 to 1 against the bill.”86 
Nevertheless, the bill received enough passing votes due to a unique factor—the political leveraging 
that was happening behind the scenes. Governor Chiles did his part by getting enough votes from 
the Appropriations Committee after Lawson threatened to pull his support for Chiles’ healthcare 
plan. DeGrandy, a Republican, threatened to smear local Democrats in the media if they did not 
support the bill, which, prior to this threat, most of them did not.87 After all the threats, 
compromises, and political bargaining, the bill passed.  

Unfortunately, I consider national reparations to be an unrealistic goal which, regardless, the 
Black community will continue to hold onto. We are all burdened by the comforting thought of an 
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America without racial inequality yet, during our lifetimes, this is unlikely to be achieved. As Black 
folx relieve ourselves of this burden, Derrick Bell proposes racial realism as a philosophy that will 
allow us to be as equally—if not more—empowered by our civil rights efforts. He asserts that Black 
people face frustration and despair when “aiming for a status that is unobtainable in a perilously 
racist America” and that racial realism “requires us to acknowledge the permanence of our 
subordinate status.88 That acknowledgement enables us to avoid despair, and frees us to imagine and 
implement racial strategies that can bring fulfillment and even triumph.”89 We must change the 
intent of our activism from the unattainable big picture of racial equality and instead reduce our 
goals to promote a more limited scope of social justice. Hopefully, this will leave us more fulfilled. 
            Bell’s analogy makes his point clearer. Almost three decades before he officially coined the 
term racial realism, he spoke with a Black, Mississippi woman about his theoretical concept. He 
asked Biona MacDonald where she found the courage to continue social justice work despite facing 
threats and intimidation.90 Her response was that she “lives to harass white folks.”91 While comical, 
this statement clutches at the heart of racial realism: “powerless as she was—she had and intended 
to use courage and determination as weapons ‘to harass white folks.’ Her fight, in itself, gave 
strength and empowerment in a society that relentlessly attempted to wear her down.”92 And she, 
like all of us, is aware that this cannot necessarily compete with the power that the racist majority 
holds. Her intent of “harassment” is not to push for racial equality nor is she suggesting that this will 
destroy the establishment of white supremacy completely. Rather, any lone act of defiance 
represents a triumphant and symbolic act of resistance. This may be familiar to everyone today as 
triumphs can be little victories. When “BBQ Becky” called the police on Black men barbecuing in an 
Oakland park, Black folx proceeded to organize an even larger cookout in the days following. They 
were triumphant. When I refuse to move out of the way for a white person walking straight towards 
me and they bump into me, I am triumphant. When Black Twitter doxxes racist people and those 
people lose their jobs, we are triumphant. At any point that we, like Biona MacDonald, resist 
specific acts of oppression, we are triumphant, and “Nothing the all-powerful whites [can] do to [us 
will] diminish [our] triumph.”93 
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The question of freedom of speech has recently been increasingly debated on college 
campuses, yet few consider freedom of speech in the context of research. However, there have 
been decades of debate regarding the importance of “academic speech,” the moniker for 
research and professor speech rights at institutions. The distinctions between private and 
public speech and whether or not one has the right to free speech when speaking as an 
individual versus as a member of an organization are particularly relevant. In this paper, I 
explore the history of academic freedom and court cases that have laid out professor and 
researcher rights at both public and private universities and research institutes. I discuss the 
impact that Institutional Review Boards (IRBs) have had on academic freedom and how they 
have stifled speech rights in the past. Finally, I suggest ways in which the IRB system may be 
improved to ensure both researcher and participant rights. 
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One of the hallmarks of the United States Constitution is its First Amendment, a protector 

of rights including free speech, religion, and press. Regulations limiting freedom of speech in 
particular are few and far between. The protection of freedom of speech goes even further when 
one considers symbolic speech — burning a flag or wearing black armbands to protest a war are 
both examples of symbolic speech and protected under the First Amendment. Censorship is 
particularly limited in the United States and can be summarized by libel laws and the cases that 
established the “clear and present danger” doctrine, such as Schenck v. United States (1919).1 

 Yes, there is an aspect of freedom of speech which is rarely discussed, though extremely 
pertinent to the advancement of society: academic freedom. The American Association of 
University Professors defines academic freedom as “the right of faculty to full freedom in research 
and in the publication of results, freedom in the classroom in discussing their subject, and the right 
of faculty to be free from institutional censorship or discipline when they speak or write as 
citizens.”2 The idea that researchers work with academic freedom stems from the legacy of the 
Enlightenment period.3 But despite its seemingly ancient roots, from a legal standpoint academic 
freedom is still a very new ideal, and as such is quite fragile. There are numerous arguments over the 
extent of academic freedom, including how academic institutions can ensure an equal representation 
of the various viewpoints that exist within contemporary debates, and how to allow researchers to 
freely structure their studies while keeping within ethical boundaries. This last point involves the 
establishment of Institutional Review Boards (IRBs), groups dedicated to reviewing the ethics 
behind biomedical research studies involving human subjects.4 In this essay, I will focus on the 
tension between IRBs and academic freedom in regard to academic research. There must be a 
careful balance between the application of academic freedom and subjects’ rights to life and liberty. 
While IRBs have an important role in ensuring that balance in research, they must be careful not to 
excessively control the research process in a way that hinders important strides in research or 
violates academic freedom. 

Since it is important to understand the background of academic freedom and how it is 
applied in the legal realm, I will begin with a history of academic freedom in the United States and 
discuss various court cases that established its existence within the American legal system. Then, I 
will examine the rise of IRBs and why so many people found them necessary to control the way 
scientists structured their biomedical studies. I will continue by examining the rising tensions 
between the doctrine of academic freedom and IRBs as well as various responses IRBs have 
received from the scientific community. Finally, I will explore how this tension can be eased, as well 
as how IRBs can ensure ethical research without quashing a researcher’s right to academic freedom.  

The concept of academic freedom arose long before the term was coined. This ideal was 
first formed in late Roman universities that aligned themselves with state and private institutions, 

 
1 Schenck v. United States, 249 U.S. 47 (1919). 
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3 Michael Bérubé, “What Does ‘Academic Freedom’ Mean?” Academe 92, no. 6 (2006): 35-38. 
4 Office of the Commissioner, “Institutional Review Boards Frequently Asked Questions - Information Sheet,” United 
States Food and Drug Administration, last modified April 18, 2019, https://www.fda.gov/regulatory-
information/search-fda-guidance-documents/institutional-review-boards-frequently-asked-questions. 
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such as churches, to bring about discoveries whose impact would far transcend the time of their 
inception.5 The first national university in Germany, founded by Wilhelm von Humboldt in 1810, 
made academic freedom one of its foundational principles. This university, the Humboldt University 
of Berlin, focused on studying theology without any particular spiritual concern, a distinction that 
lives on today in theological studies.6 The Humboldt University of Berlin emphasized the idea of 
“judgement,” the Kantian theory that the mind can make spontaneous, logical decisions about a 
variety of subjects, without being influenced by how those decisions may affect the self.7 In other 
words, “judgement” removed from consideration any impact on oneself when making a 
determination regarding a certain issue; the theory was commonly used in the context of a judge’s 
decision and today has been extended to academic freedom. Following Humboldt University’s 
founding, the philosophy of education expanded and evolved; however, at its root remained the 
theory of “judgement” and academic freedom. In the twentieth century, the theory of academic 
freedom eventually made its way from Germany to the United States, a nation where freedom of 
speech was — and still is —  particularly celebrated. One would assume that in such a nation, 
academic freedom would be as fiercely protected as freedom of speech, as both involve allowing one 
to speak one’s mind. Yet academic freedom remains a controversial topic to this day. Many believe 
academic freedom cannot be truly achieved since one generally cannot make a judgement about a 
certain observation or fact without being swayed by their background, both personal and academic.8 
Freedom of speech, while still somewhat controversial, is more widely accepted as a principle in the 
United States because it does not involve making a judgement within a research setting, but rather a 
political one.  

At this point, it is important to draw a distinction between freedom of speech and academic 
freedom. While they appear practically indistinguishable, they are two very different concepts. 
Freedom of speech prohibits public institutions from restricting or controlling what faculty 
members say or teach in a classroom setting; on the other hand, private institutions generally can 
restrict speech in any manner they please. The freedom of speech, as it is codified in the First 
Amendment of the Constitution, makes no allusion to any concept of academic freedom. 
Meanwhile, academic freedom refers to the rights of researchers and professors in academic 
contexts, both in the classroom and in their research.9 The principle of academic freedom protects 
faculty at both public and private institutions, an important distinction from the freedom of speech 
protected by the First Amendment. There is also a difference between institutional and individual 
academic freedom. Institutional academic freedom is the university’s freedom “to pursue its mission 
and to be free from outside control”; on the other hand, individual academic freedom refers to the 
freedom of any individual faculty member at a university “to teach, to research, and to speak as a 

 
5 Steve Fuller, “The Genealogy of Judgement: Towards a Deep History of Academic Freedom,” British Journal of 
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7 Fuller, 164-177. 
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9 Rachel Levinson, “Academic Freedom and the First Amendment,” American Association of University Professors, last 
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citizen.”10 Individual and institutional academic freedom can interact, and in most cases, institutional 
academic freedom supersedes individual academic freedom. An institution is in place, after all, to 
educate and to promote academic research and the expansion of knowledge; should a faculty 
member’s activities fall outside of the university’s mission, the institution has a vested interest in 
limiting that activity. In general, institutions limit individual academic freedom in six different areas: 
curriculum, academic discipline, the grading system, institutional reviews of the faculty’s teaching 
methods and abilities, hate speech, and religious expression upon institutional grounds.11 These 
limitations have created tensions between individual and institutional freedoms which have yet to be 
resolved to this day. 

In the United States, the Supreme Court began to recognize academic freedom in a series of 
cases that followed the McCarthy-era “Red Scare,” during which teachers and professors across the 
United States were made to sign statements denying involvement in any “subversive” group.12 The 
first of these was Alder v. Board of Education (1952), which involved a New York state statute 
requiring professors to take an oath swearing they would not be involved with, nor would they join, 
groups that supported using violence in order to bring about change in the government.13 While in 
this case, the Supreme Court upheld the state law, the lone dissent, written by Justice Douglas, 
directly referenced academic freedom.14 Douglas opined that such a restriction on teachers’ activities 
outside the classroom was worrisome because it could prevent people from freely associating with 
certain controversial groups, violating the First Amendment. Justice Douglas also stated that because 
the law in question specified a certain type of group without justifying its specification with a 
specific state purpose, it violated academic freedom.15 However, while this reference to academic 
freedom is compelling, Justice Douglas’ dissent does not offer much protection. Another case 
involving a similar law, this time in Oklahoma, was Wieman v. Updegraff (1952), and it brought 
academic freedom to the forefront of a majority opinion.16 An Oklahoma taxpayer sued a state 
university whose professors had refused to sign such oaths. The Supreme Court ruled against the 
taxpayer. Justices Douglas and Frankfurter wrote in a joint concurrent opinion that such a law would 
have a “chilling effect” on one of the main aspects of a teacher’s job: to encourage free thinking and 
the open exchange of ideas.17 Academic freedom was thus clearly referenced in a Supreme Court 
decision, supporting the expansion of academic freedom rather than its limitation.  

However, the two most important cases in the history of the establishment of academic 
freedom by the Supreme Court came much later. The first case, Sweezy v. New Hampshire (1957), 
finally established a constitutional basis for academic freedom.18 In this case, Sweezy, who was a 
professor in New Hampshire at the time, was questioned about teaching communist ideals in his 
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classes. While Sweezy refused to directly answer the question, he did state he believed communism 
to be morally superior to capitalism. The Supreme Court referenced the precedent set in Weiman v. 
Updegraff, stating the Constitution protected academic freedom.19 Justice Frankfurter also took it 
upon himself to emphasize that a university had four essential freedoms: the freedom to decide who 
would teach there, what would be taught there, how it would be taught, and who would be admitted 
to the university.20 A decade later, in Keyishian v. Board of Regents (1967), the Supreme Court finally 
stated that academic freedom was protected by the First Amendment.21 Once again, this case 
involved faculty members, this time at the State University of New York at Buffalo, being compelled 
to sign documents stating that they were not affiliated with the Communist Party. Because the 
decision in Alder v. Board of Education was still in effect at the time, the faculty members who refused 
to sign the documents were fired.22 Yet, in a rare proceeding, the Supreme Court overturned its 
decision in Alder v. Board of Education. The Court ruled that forcing faculty members to take a loyalty 
oath and specifying that they could not be members of so-called “subversive groups” was a direct 
infringement of both academic freedom and the First Amendment, and thus unconstitutional.23 The 
Court ruled that academic freedom was protected by the First Amendment as it was a concept that 
transcended the individual teachers; rather, it was tied to the open exchange of ideas that was and 
still is vital to the American identity.24 Together, these four cases illustrate that academic freedom 
was a hard-won right. Yet the right to academic freedom remains hotly contested, especially within 
the context of modern tragedies.  

After September 11, 2001, fears similar to those circulating during the Red Scare once again 
reared their ugly head, this time aimed at ridding institutions of potential terrorists. Naturally, the 
government responded by restricting people’s rights through a myriad of legislation, including the 
Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (USA PATRIOT Act).25 Title II of the Act — which calls for 
increased surveillance of a variety of records, including library records — suggests a restriction on 
which ideas and communications are deemed acceptable by the government and which types of 
information the government would prefer teachers not to spread.26 Three years later, the Higher 
Education for Freedom Act was passed. The Act emphasized the importance of teaching 
“traditional American values” and American history, suggesting that nontraditional teachings, such 
as classes that focus on Middle Eastern history or the study of Islam, would not be supported by the 
government.27 While the Act does not explicitly state so, it is understandable how it might impose on 
academic freedom — if professors are worried about losing their jobs because they taught a 
controversial subject, they will most likely avoid teaching that subject. Following September 11, a 
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new set of court cases explored academic freedom and redefined the extent of First Amendment 
Protections. While these cases may not have directly related to the fears September 11 fomented, 
many restricted academic freedom, suggesting that even the Supreme Court was swayed by the tragic 
event.  

Perhaps the most important case following the tragedy was that of Garcetti v. Ceballos (2006).28 
While this did not directly involve a faculty member at a university, its outcome has significantly 
impacted the academic community, leaving many wondering where academic freedom stands. In the 
case, Richard Ceballos, who worked for the Los Angeles District Attorney’s (D.A.) office at the 
time, found evidence that a sheriff had used false evidence in requesting a search warrant. Despite 
Ceballos’ efforts to get the D.A.’s office to dismiss the case, the case went to court, at which point 
Ceballos decided to testify for the defense. He then claimed the D.A.’s office had retaliated against 
him because of his decision to cooperate with the defense, and thus violated his freedom of 
speech.29 The Supreme Court issued a 5-4 decision in favor of the D.A.’s office, stating that because 
Ceballos had been speaking as an employee, they had the right to review his performance. Had 
Ceballos been speaking as a private citizen — which in this case, the court ruled he had not done — 
his speech would have been protected by the First Amendment.30 While the court attempted to 
separate its decision on the speech of public employees from explicitly affecting faculty members at 
public universities, it is clear why such faculty members are uncertain about how this case impacts 
the protection of academic freedom under the First Amendment. Indeed, Justice Souter, who wrote 
a dissenting opinion on the case, stated that he hoped that the ‘majority [did] not mean to imperil 
First Amendment protection of academic freedom in public colleges and universities, whose 
teachers necessarily speak and write “pursuant to official duties.’”31 Despite this distinction, and 
despite the attempts that the Court made to prevent its decision from impacting First Amendment 
protection of academic freedom, Garcetti v. Ceballos is quite a foreboding case when one considers the 
future of academic freedom. This concern is especially pertinent when one considers cases following 
the decision in Garcetti v. Ceballos, in which lower courts have seemingly decided to ignore the 
Supreme Court’s reservation regarding academic freedom and its First Amendment protection.32  

There are two particular cases that suggest district courts are expanding the Garcetti v. Ceballos 
decision to academic freedom. One was Hong v. Grant (2010), in which Professor Juan Hong, who 
had obtained tenure at the University of California, Irvine, claimed that he had been denied a 
routine, merit-based salary-increase due to his criticisms of the university’s recent policy changes 
regarding new hires. He had objected to an extension of an appointment offer without the approval 
of the full faculty, which he alleged was the reason for his denied raise.33 When he sued the 
university for violating his freedom of speech, the district court ruled in favor of the university, 
stating that because he had complained while partaking of his “official duties,” the university was 
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fully able to reprimand him for his actions in any way it saw fit.34 When the case went to the Ninth 
Circuit, the court upheld the district court’s ruling, stating that Hong could not sue the university in 
the first place because it was immune from suit under the Eleventh Amendment and intentionally 
refusing to address whether or not Hong was protected under the First Amendment.35 This casts a 
doubt not only on academic freedom, but on whether professors and other faculty members will 
even be able to protect themselves from future violations of their right to free speech.  

Renken v. Gregory (2008) furthered the delegitimization of First Amendment protection for 
academic freedom. Kevin Renken, an engineering professor at the University of Wisconsin-
Milwaukee, refused to sign a confirmation letter for a grant from the National Science Foundation 
(NSF) due to a disagreement he and the dean of his department had over the management of the 
grant. Renken also claimed that the administration had misused NSF funds and violated several NSF 
guidelines.36 When the dean announced that he was relinquishing the grant, Renken sued the 
university under the First Amendment, stating that they had lowered his salary and returned the 
grant in retaliation for his public criticism of the administration. Yet again, the court — this time the 
Seventh Circuit — sided with the university.37 According to the court, Renken’s speech was included 
in his “official duties,” and thus was not protected by either the concept of academic freedom or the 
First Amendment.38 Neither of these cases give much hope for First Amendment protection of 
academic freedom. The fact that private universities are not held to the First Amendment suggests 
faculty members are quickly running out of places where they can freely speak their mind.  

With this legal context in mind, I will now consider the rise of the IRB and its effects on 
academic freedom of scientific research at universities. IRBs were first created in the 1960s in 
response to a myriad of experiments — whose results and methods shocked the conscience of the 
nation — in order to set clear moral guidelines within scientific research involving direct human 
experimentation.39 Unsurprisingly, the Nazi medical experimentation within concentration camps 
during World War II was a primary factor in the public deeming IRBs necessary in the 1960s. In 
addition to the horrors found at the concentration camps, there were other experiments that 
illustrated to the U.S. Surgeon General at the time, William Steward, that IRBs were a necessity. 

The first of these was the Tuskegee syphilis study, which lasted 40 years from 1932 to 1972. 
During this study, over 400 African American men were infected with syphilis without their 
knowledge or consent so scientists could observe the “natural progression of syphilis.”40 The men 
were neither informed they were part of an experiment nor were they given penicillin to help treat 
them when it was discovered to be a cure in the 1940s.41 In another instance of research 
methodologies shocking the public’s conscience, participants in Milgram’s obedience experiments 
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were told to give shocks to people to reinforce a command if it was not followed. This experiment 
also demonstrated a need for oversight of scientific research. In these experiments, participants were 
led to believe they were giving extreme shocks — some of them even deadly — to another 
participant. While the results of the experiment may have been more horrifying than the actual 
methods — a large portion of those asked to shock someone did so with little to no hesitation, 
though participants did express distress in most cases — the deception involved in the experiment 
was cause for concern.42 Finally, the infamous Stanford Prison Experiment, conducted by professor 
psychologist Philip Zimbardo in an effort to understand how an atrocity such as the Holocaust 
could have happened, shut down unfettered scientific research. In this experiment, undergraduate 
students were assigned the role of either prisoner or guard. Over the next six days — a much shorter 
time period than the intended length of the experiment, as it was cut short due to the horrific results 
— students who were assigned to be guards quickly became violent and malicious, while those who 
were assigned to be prisoners developed severe depression and even forms of PTSD.43 The “guards” 
became truly sadistic in their methods of controlling the “prisoners.” Some even went so far as to 
sexually harass and abuse the prisoners, refuse them the chance to relieve themselves, and force 
them to sleep on concrete floors, if at all.44 The research study was only terminated early due to the 
interference of one of Zimbardo’s graduate students, Christina Maslach.45 Together, these cases 
involving what the general public deemed to be unethical methods of experimentation pushed the 
federal government to create stricter guidelines on research topics and methodologies.  

In 1966, the aforementioned U.S. Surgeon General William Stewart issued a statement 
regarding the research founded by the National Institutes of Health, emphasizing the importance of 
protecting the research subjects involved in the studies.46 Eight years later, Congress enacted the 
National Research Act, requiring what is now called the Department of Health and Human Services 
to create a set of guidelines and rules controlling the type of research it funded.47 Congress also 
passed the 1979 Belmont Report, which delineated federal guidelines for the creation of IRBs while 
still allowing federal research departments flexibility in the specific mandates they wished to create 
for the IRBs overseeing the research that particular department funded. As a result, the Department 
of Health and Human Services and the Food and Drug Administration issued two separate 
guidelines, whose differences were then reconciled by the creation of the “Common Rule” in the 
1990s.48 The Common Rule was a set of more detailed guidelines that, while consolidated, were also 
more difficult to find, due to their multiple references to internal government documents. Despite 
this, 17 federal agencies and an overwhelming majority of colleges and universities across the United 
States adopted the guidelines, and IRBs soon proliferated across the nation.49 It is important to note 
that the IRBs established at higher education institutions regulated both federally and privately 
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funded research, whether it was being carried out by a member of the faculty or a student.50 The 
Common Rule loosely defines the structure and procedures of IRBs. IRBs must contain at least one 
scientist and one non-scientist.51 This first is a person who works closely in the biomedical fields, 
such as a physician or a researcher at a university that works in the biological or physical sciences.52 
The second is a person who does not work closely with the physical sciences but is instead more 
involved in the humanities; one example of a non-scientist is a lawyer.53 However, the specific 
makeup of an IRB in terms of ratio of scientists to non-scientists is not defined.  

However, with the rise of IRBs, as well-intentioned as the legislation might have been, came 
a wave of criticism from researchers at a myriad of institutions. According to many current 
researchers and members of academia, IRBs have slowly begun to extend beyond their originally 
intended reach. IRBs were primarily created for the biomedical field to ensure that no physical harm 
came to human research subjects. Today, many believe that the mission of IRBs has expanded past 
its original definitions — one of the leading critics of IRBs, Ronald White, named this phenomenon 
“mission creep.”54 In his 2007 article, “Institutional Review Board Mission Creep: The Common 
Rule, Social Science, and the Nanny State,” written in response to the professed overreach of IRBs 
in academia by its academics, White states that IRBs are no longer limited to assessing physical 
harm, federally funded research, or the biomedical field.55 Rather, they have begun to expand their 
reach well into the social sciences and other such fields of study.56 Just like White, many other 
researchers believe that the expansion of the IRB is beginning to tread upon academic freedom, with 
little regard to the potential lost knowledge that the prevention of so many studies may have. 
Furthermore, many question the reasoning behind why studies are deemed unworthy of IRB 
approval. For example, a linguist may be required to get signatures on consent forms by people who 
do not understand the nuances of language.57 Another group of researchers created a study that was 
deemed unethical because it showed “children public servants in a negative light.”58 This study 
involved showing children a video of a fireman asking a child not to touch a fireman’s hat, and the 
same child lying to a policeman who was questioning him about the incident by saying that the 
fireman had hit him. The children watching the video were then asked why they believed the child in 
the video had lied to the policeman.59 The IRB turned down the study despite the approval of the 
National Science Foundation, the National Institute of Health, two other IRBs, and the testimony of 
a myriad of child development experts and stereotyping experts who stated that the video would 
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have no effect on these children’s perception of public servants in their daily lives.60 

This specific example outlines several issues with the IRB approval process, which Rebecca 
Dresser breaks down in six different categories in her 1998 article, “Time for New Rules on Human 
Subjects Research?”61 Her article is an analysis of numerous reports conducted by the Inspector 
General of the Department of Health and Human Services at the time, who concluded that the IRB 
system was quite ineffective and required reform.62 Dresser discussed the six categories that have 
weakened the ability of IRBs to successfully overlook human subject research while respecting 
academic freedom. First, researchers have turned toward advertising monetary gain in order to 
recruit subjects for their research studies.63 The second factor involves the sheer amount of work 
IRBs undertake each year. IRBs receive an increasing amount of research proposals each year; as a 
result, new ethical questions are continuously raised.64 One example is the ethics behind genetic 
research. While especially novel at the time the article was written, such questions regarding 
bioethics are currently relevant: the idea that “designer babies” can be made or genetic mutations 
can be carried out on human subjects raises major ethical concerns. The third point also reflects the 
large amount of studies IRBs must review. After the initial approval process, many IRBs fail to 
return to the studies they approved in order to ensure that everything adheres to the structure 
originally proposed. In addition, IRBs struggle with collecting information and data from incident 
reports.65  

Fourth, an increasing number of studies are commercially sponsored, and IRBs are forced to 
issue decisions on whether or not a study is approved in a much quicker manner than ever before.66 
Again, this reduces the amount of time an IRB can spend on reviewing any single study, leading to 
more rushed decisions. While this effect could be lessened with the presence of IRB members who 
are neither commercially affiliated nor scientists, there are not enough members to drive significant 
change.67 The fifth characteristic of the IRB system contributing to the erosion of its original 
mission according to the Inspector General is that research institutions do not clarify, for the IRB 
members or the scientists who need to submit studies to the IRB, ethical guidelines for decision-
making.68 This not only causes a myriad of inconsistencies between the decisions that different IRBs 
might take on the same study, but it also causes great frustration to the scientific researchers, who 
often would like to simply submit a study knowing that they are likely to be approved. Finally, there 
is no clear structure for evaluating whether the IRB actually carries out its mission to protect human 
subjects in biomedical research. Neither IRBs nor the federal officials that oversee IRBs are a part of 
the research process once the study is approved, and neither group surveys study participants before 
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or after the study regarding their experience.69 Another complaint raised by researchers outside of 
the Inspector General’s reports closely relates to these final two points: there is no way to appeal a 
decision that an IRB makes outside of the IRB system, making it very unlikely for a researcher to get 
a second opinion on the ethics of his or her study.70 The IRB associated with a certain institution is 
the IRB that researchers within that institution will be required to go to.71 Should a study get rejected 
from a certain IRB, a researcher can go to a second IRB but must include a report stating the 
previous IRB’s reasons for rejecting the study.72 While this may appear to be a solid method to 
insulate the IRB against outside sources, it also gives them a sort of monopoly over research and 
study decisions, limiting scientists to the morality of a very small subsection of the population.73  

These seven issues with the IRB system illustrate the difficulty of getting a potential study 
approved. In many cases, researchers are stunned by the reasoning behind the rejection of their 
study by their particular IRB. Many researchers have found a way around the difficulty of getting 
approval from an IRB for their study: they design their research studies in ways they know will not 
attract the attention of the IRB they are to gain approval from.74 It is clear this is a curious violation 
of academic freedom. Scientists deliberately avoid research topics and methods that they suspect will 
cause difficulties during the IRB’s approval process, and thus large swaths of potential research are 
shut down before they can even start. Even if the IRB is not directly restricting research because the 
studies never make it to the board to be reviewed in the first place, its mere presence, and the 
researchers’ knowledge that they will eventually have to go to the IRB for approval, has stymied new 
areas of research and thus academic freedom. It is important to note that this phenomenon also 
stagnates scientific research. Because researchers only know what has already been approved and not 
what might be approved in the future, they are likely to stick to established methods of research, 
rather than finding new, more innovative ones. This holds back researchers within the scientific 
community from attempting to get a new research technique approved by an IRB, preventing any 
important information that may have been found through the discovery of such novel techniques. 
Scientists may also avoid exploring new methods of research for fear of failing to get IRB approval 
and therefore losing funding. Consequently, there is no incentive for scientists to explore potential 
new methods, let alone devise a study with any new methods they may have found. The threat of 
losing funding due to a blocked project, coupled with the time and money lost by creating a study 
with a large chance of rejection, forces scientists to work within a very small range of research 
methods that were approved for reasons that may have been unclear in the first place. 

Unfortunately, and perhaps ironically, there is little scientific research to explain why exactly 
IRBs are becoming such a huge burden for researchers. A recent study conducted by the RAND 
Corporation in 2011 using PubMED, a well-known scientific database, found that IRB review does 
indeed constitute a great cost, which the study defined as “both expenditures of time or money and 
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constraints imposed on the scope of the research,” for the researchers conducting the study.75 The 
study concluded that not only do IRBs “function at different levels of efficiency,” but that different 
IRBs presented with the same study came to different — sometimes competing — conclusions on 
how the study needed to be revised to meet ethical guidelines.76 Furthermore, reviews by IRBs often 
caused a delay in the project’s initiation. Perhaps even more concerning, some IRBs did not even 
meet federal policy guidelines. Despite all the evidence that IRBs are a burden on the scientific 
process, the study could not conclusively state what, exactly, was causing these restrictions and how 
the current system could be reformed.77 

Yet perhaps there is a solution to the convoluted clash of the IRB approval process and 
academic freedom. The same Inspector General that produced the reports that Dresser summarized 
in her article also compiled a list of suggestions for reform of the IRB system, many of which would 
require changes at the federal level. To begin, the Inspector General suggested both the National 
Institutes of Health and the Food and Drug Administration hold IRBs accountable for protecting 
human subjects while also allowing IRBs more control over how exactly they ensure the protection 
of said subjects.78 One suggestion heavily endorsed among scientists whose research involves 
minimal risk to their human subjects is to allow IRBs to better allocate their time among studies. In 
summary, IRBs should be allowed to allocate less time to low-risk human research studies while also 
focusing a majority of their time on reviewing and approving or rejecting higher-risk human research 
studies. Ceci and Bruck expand upon certain suggestions to improve IRB review for minimal risk 
studies in their article, “Do IRBs Pass the Minimal Harm Test?”79 To begin with, they believe that 
the independence of IRBs — that is, the lack of outside sources for appeal processes and decisions 
— should be minimized for low-risk studies. Researchers attempting to get a study that poses a low 
risk to their human participants should be allowed to appeal an IRB rejection to an outside source, 
which might include a government agency or another group at the research institution.80 Ceci and 
Bruck also urge the implementation of a review system of the IRBs themselves, something that has 
been sorely lacking in the scientific community. The two authors argue that such a system would 
allow researchers and IRBs to better establish and understand how IRBs are protecting human 
research subjects while also uncovering their shortcomings.81 Finally, they emphasized the 
importance of maintaining a system where members of IRBs are assessed for their competence. 
Researchers going to a certain IRB for approval should be confident in the members’ ability to 
understand what minimal risk to human participants entails and comprehend the structure and goal 
of the study.82 The Inspector General reflects these views in his reports from 1998, though he also 
suggests constant observation by members of IRBs of the more intricate and high-risk studies, as 
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well as a program of announced and unannounced visits to the study site in order to ensure the 
high-risk studies followed the guidelines set by the IRB and the researchers.83 His reports also 
emphasized that IRBs should only accept studies that already had funding approved for review; as a 
result, IRBs would have a lighter workload and would better be able to examine and reflect upon the 
studies that were of a higher risk to human participants and therefore of a greater ethical concern to 
the IRBs.84 

The Inspector General’s reports also reflect concern, as did Ceci and Bruck in their article, 
for the accountability of IRBs in protecting human participants in research studies. Addressing this 
issue, the Inspector General called for more oversight by government agencies through an increase 
in data collection regarding subject well-being before, during, and after the study, as well as their 
overall reactions.85 Furthermore, the government agencies overseeing IRBs should create guidelines 
regarding information disclosure, the recruitment and selection of subjects for a study, and the 
length of time subjects are given to decide whether they want to enroll in a given study.86 The 
Inspector General also addressed a phenomenon called “IRB shopping,” in which researchers and 
scientists go to many different IRBs in an attempt to find one that will approve their study.87 While 
this phenomenon is likely caused by the lack of consistency between IRBs — since researchers are 
aware of this inconsistency, they have little incentive to give up after being rejected by one or two 
IRBs — it is important to provide researchers standardized responses across different IRBs. The 
Inspector General thus stated that all researchers should have to provide IRBs with a history of 
which IRBs they had previously approached with the study and the reasons behind why they had 
been rejected.88 Overall, members of IRBs should also be more educated and less connected with 
commercial sponsors and the scientific community itself, ensuring the independence of the IRB.89 
These characteristics are: consistent ethical guidelines from which researchers can base their studies, 
IRBs that are not swayed by outside influences, IRB members that can fully understand both the 
level of risk a study may have as well as the implications and potential importance the results may 
have to the scientific community, and concrete data. Together, these characteristics ensure that IRBs 
protect human subjects without impeding the academic freedom of researchers due to vague and 
constantly changing guidelines for ethics.  
 The scientific community has long been a source of innovation. It is precisely these 
characteristics for which it is celebrated, and it should not be punished for embracing these 
characteristics in order to find ways to make the world a better place. The current IRB system places 
a substantial burden upon researchers’ academic freedom, which is certainly more in peril now than 
ever before. IRBs are essential in protecting that academic freedom by ensuring that researchers can 
execute studies within clear ethical guidelines, thus acting as a barrier between the scientists and the 
potential repercussions of their research. Yet IRBs have far overstepped their jurisdiction in the past, 

 
83 Dresser, “At Law: Time for New Rules on Human Subjects Research?,” 23-24. 
84 Dresser, 23-24.  
85 Dresser, 23-24. 
86 Dresser, 23-24. 
87 Dresser, 24. 
88 Dresser, 23-24. 
89 Dresser, 23-24. 
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becoming a source of oppression of academic freedom. Should the IRB system be modified in the 
ways outlined above, researchers will be able to explore new methods of research without worrying 
about potential repercussions such as the loss of funding or the dismissal from a hard-earned 
position at a university. Innovation requires freedom — the freedom of thought, the freedom of 
expression, and the freedom to explore ideas in the way one sees fit. IRBs should be amended in 
order to protect both participant and researcher rights, particularly in a time when the First 
Amendment itself seems to be so far out of reach for faculty members across the United States.  
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Among other things, the Voting Rights Act of 1965 authorized the Department of Justice to 
regulate electoral lawmaking in jurisdictions which had a record of imposing barriers that 
disproportionately prevented African Americans from registering to vote. Since the VRA’s 
enactment, the DOJ has preemptively blocked more than a thousand discriminatory changes 
in election administration, and as such, minority registration rates have largely achieved 
parity with white registration rates. With the VRA’s rigorous protections in place, increased 
minority voting rates have also propelled more minorities into public office. Until recently, 
the VRA was settled law that Congress and the Supreme Court had repeatedly upheld as 
being beneficial and effective, as well as constitutional. With the advent of the Chief Justice 
Roberts Court however, the Act’s long-established constitutionality began to wither under 
questions of its expired usefulness and disproportionate policing of certain jurisdictions and 
states. Finally, in Shelby County v. Holder (2013), the Court reversed its position and struck 
down a vital section of the Act, in effect gutting another section which enabled the DOJ to 
block discriminatory electoral laws. As if on cue, states previously covered under the Act 
immediately began to re-enact laws that had been blocked, thus illustrating how delicate 
minority voting protections were, and in the process, disenfranchising hundreds of 
thousands of voters. By examining the Court’s decision in Shelby County within the context of 
its previous jurisprudence on the VRA, this paper aims to establish how divergent the 
verdict is from multiple cases in which the Court repeatedly upheld the Act in the face of 
similar questions of unconstitutionality. This paper will also analyze factual and legal 
deficiencies in the Shelby County decision to demonstrate that the disastrous verdict was 
rooted in an incomplete reading of the facts surrounding the VRA’s 2006 reauthorization, as 
well as questionable legal principles which were contrived from strained interpretations of 
constitutional law. 
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I. INTRODUCTION 
In the more than fifty years since its passage, the Voting Rights Act of 1965 has become the 

most effective piece of civil rights legislation ever enacted.1 Designed to enforce the Fifteenth 
Amendment’s guarantee of voting rights for all men regardless of “race, color, or previous condition 
of servitude,” the VRA empowered the Attorney General to preemptively block discriminatory laws 
in jurisdictions who had historically suppressed minority voters.2 This was achieved through two key 
provisions: Section 4, which prescribed a coverage formula to identify which jurisdictions would 
come under federal scrutiny, and Section 5, which consisted of a preclearance mechanism that 
required those jurisdictions to clear any changes to their voting and election laws with the Attorney 
General, or the U.S. District Court for the District of Columbia. In two major cases, South Carolina v. 
Katzenbach and City of Rome v. United States, the Supreme Court upheld Section 4 as a constitutionally 
sound enforcement of the Fifteenth Amendment. Beginning in 2009, the Court signaled a significant 
retreat from its former position, stating in Northwest Austin Municipal Utility District No. One v. Holder 
(2009) that Section 4 raised “serious constitutional concerns,” thereby laying the foundation for the 
provision’s repeal in Shelby County v. Holder (2013) four years later.3 With the decision in Shelby County, 
the Court issued a judgment on Section 4’s continued relevance instead of judging its 
constitutionality, and struck it down. Shelby County essentially presented the Court with a balancing 
test of the cost of preclearance burdens on jurisdictions against the cost of disenfranchisement on 
voters. By finding in favor of the covered states, the Court directly contradicted its previous 
holdings in Katzenbach and City of Rome. In doing so, the Court failed to consider abundant 
evidence of continuing voter suppression, erroneously derived the principle of equal sovereignty 
from the doctrine of equal footing, and unduly infringed on Congress’ Article I powers to revise and 
amend the VRA.  
 

II. BACKGROUND 
Before the VRA was passed, the federal government had to fight discriminatory state voting 

laws on a case-by-case basis. This methodology was expensive, time-consuming, and insufficient to 
effectively protect voters across multiple jurisdictions. After its enactment, the VRA established a 
nationwide system whereby all jurisdictions that had discriminated in voting or registered less than 
50% of eligible voters were required to obtain preclearance from the Attorney General or a panel of 
federal judges before changing their voting laws, no matter how innocuous the revisions were.4 The 
preponderance of jurisdictions that became covered by Section 4 were in the South. 

Two years after Congress reauthorized the VRA for another 25 years in 2006, the Supreme 
Court heard an argument challenging the constitutionality of Section 5 in Northwest Austin but 
declined to issue a ruling on that question. Still, the Court used the case to raise the principle of 
“equal sovereignty” and suggested that increasing parity between minority voter registration and 
white voter registration indicated that the burden of preclearance on covered jurisdictions was no 

 
1 “The Effect of the Voting Rights Act,” The United States Department of Justice, last modified June 19, 2009, 
https://www.justice.gov/crt/introduction-federal-voting-rights-laws-0. 
2 U.S. Const. amend. XV, § 1. 
3 Northwest Austin Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 202 (2009). 
4 Voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat. 437 (1965). 
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longer warranted.5 Then in Shelby County, the Court held that Section 4 of the VRA was 
unconstitutional because the preclearance formula was outdated and the “exceptional conditions” of 
rampant voter suppression in covered states had since been remedied.6 The Court held that evidence 
in support of the 2006 congressional reauthorization of the Act failed to illustrate the “pervasive,” 
“flagrant,” “widespread,” and “rampant” discrimination that “clearly distinguished the covered 
jurisdictions from the rest of the Nation” in 1965.7 Since Congress had reauthorized a preclearance 
formula that targeted the same jurisdictions based on “40-year-old-facts” that had no “logical 
relation to the present day,” the disproportionate burden that Section 4 placed on singled-out 
jurisdictions was no longer warranted.8 As such, the Court held that Section 4 violated the Tenth 
Amendment’s delegation of “the power to regulate elections” to the States and the “fundamental 
principle of equal sovereignty.”9 
 

III. SUPREME COURT JURISPRUDENCE ON THE VOTING RIGHTS ACT 
The constitutionality of the Voting Rights Act has been challenged in many cases before the 

Court, the earliest of which was South Carolina v. Katzenbach (1966). President Lyndon Johnson signed 
the VRA into law on August 6, 1965, and the next day, preclearance went into effect in a handful of 
states, including South Carolina.10 Pursuant to Section 4(a), Attorney General Nicholas Katzenbach 
blocked South Carolina from enforcing voting laws that required applicants to recite any given 
section of the state constitution and prove ownership of property valued in excess of $300 to 
register to vote.11 Within a few months, South Carolina filed a complaint with the Court arguing that 
Congress had exceeded its powers granted by the Fifteenth Amendment. South Carolina also argued 
that by targeting specific states, the coverage formula in Section 4(b) violated the “principle of 
equality of States.”12 The complaint drew the attention of five other covered Southern states, which 
filed amicus curiae briefs in support of South Carolina, and 20 other states which filed briefs in 
support of the Attorney General, which, according to historian Paul Finkelman, gave the case “an 
even wider significance than normal in a state challenge to a new federal law.”13 

In the majority opinion, Chief Justice Earl Warren upheld the preclearance mechanism as an 
“appropriate measure” that Congress had the explicit power to enact in order to enforce the 
Fifteenth Amendment’s prohibition of racial discrimination in voting.14 Warren noted how 
rigorously Congress had studied the pervasiveness of voter suppression across the country, including 
the nine days of hearings held by the House and Senate Committees on the Judiciary and testimony 
from 67 witnesses.15 The voluminous record compiled by both committees illustrated the “insidious 

 
5 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 201-202. 
6 Shelby County v. Holder, 570 U.S. 529, 553 (2013). 
7 Shelby County, 570 U.S. at 550. 
8 Shelby County, 570 U.S. at 550. 
9 Shelby County, 570 U.S. at 539. 
10 South Carolina v. Katzenbach, 383 U.S. 301, 318 (1966). 
11 Katzenbach, 383 U.S. at 319. 
12 Katzenbach, 383 U.S. at 323. 
13 Paul Finkelman, Milestone Documents in African American History (Dallas: Schlager Group, 2010), 1407. 
14 Katzenbach, 383 U.S. at 308. 
15 Katzenbach, 383 U.S. at 308. 
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and pervasive evil” of voter suppression that had targeted African Americans “through unremitting 
and ingenious defiance of the Constitution.”16 Warren also observed the overwhelming majorities by 
which the VRA passed in both chambers: 328-74 in the House and 79-18 in the Senate.17 The record 
of cases decided by the Court itself showed the undying resurgence of repressive laws, which 
included the invalidation of grandfather clauses in Guinn v. United States (1915) and Myers v. Anderson 
(1915), the prohibition of white primaries in Smith v. Allwright (1944) and Terry v. Adams (1953), and 
the striking down of racial gerrymandering in Gomillion v. Lightfoot (1960).18 

The precursors to the VRA, the Civil Rights Acts of 1957 and 1960, had authorized the 
Attorney General to seek injunctions against discriminatory voting laws, but were ineffective 
because they only allowed federal intervention after voters had been deprived of the right to vote.19 
Enforcement litigation was excessively time-consuming and ripe with loopholes for jurisdictions to 
exploit. Even if the Attorney General was successful in a court challenge, local officials would often 
defy court orders or close offices to freeze registration.20 As a result, registration rates of eligible 
African Americans between the late 1950s and mid-1960s only rose from 14.2% to 19.4% in 
Alabama, from 31.7% to 31.8% in Louisiana and from 4.4% to 6.4% in Mississippi, while white 
voter registration consistently remained roughly 50 percent higher.21 The need for Congress to 
prevent voter suppression before it occurred became the “essential justification” for the VRA, as 
well as the reasoning behind the Court’s holding that the Act was an “appropriate” enforcement of 
the Fifteenth Amendment in Katzenbach.22 

In the majority opinion, Warren addressed South Carolina’s central claim that preclearance 
obligations unfairly targeted certain states and jurisdictions, which violated the vague doctrine of 
state equality. Warren found that the coverage formula’s targeting of certain states was a 
“permissible method” of combating voter suppression since Congress had identified “geographic 
areas where immediate action seemed necessary.”23 Furthermore, the doctrine of state equality that 
South Carolina had alluded to did not apply to preclearance burdens because that doctrine only 
concerned the admission of territories to the Union on equal footing and not “the remedies for local 
evils which have subsequently appeared.”24 According to Warren, as long as legislation enacted by 
Congress “was relevant to the problem of voting discrimination,” its constitutionality was 
established pursuant to the Fifteenth Amendment’s enforcement clause.25 Warren concluded that the 
Fifteenth Amendment’s prohibition of voter discrimination on account of race “supersede[d] 
contrary exertions of state power,” and observed that though states are insulated from judicial 
review when exercising their powers under the Tenth Amendment, “such insulation is not carried 

 
16 Katzenbach, 383 U.S. at 308. 
17 Katzenbach, 383 U.S. at 309. 
18 Katzenbach, 383 U.S. at 311. 
19 Katzenbach, 383 U.S. at 313. 
20 Katzenbach, 383 U.S. at 314. 
21 Katzenbach, 383 U.S. at 313. 
22 Katzenbach, 383 U.S. at 315, 308. 
23 Katzenbach, 383 U.S. at 328. 
24 Katzenbach, 383 U.S. at 329. 
25 Katzenbach, 383 U.S. at 329. 
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over” when states deny individuals of their federally protected right to vote.26 

Warren also noted that lawmakers acknowledged the “possibility of overbreadth” by 
providing covered states with an adequate mechanism to bailout of coverage.27 The burden of proof 
required local officials to demonstrate to a panel of judges from the District Court for the District of 
Columbia that their jurisdictions had not discriminated against voters on account of race during the 
past five years, which Warren upheld as “quite bearable.”28 The VRA invited covered states to abide 
by preclearance requirements and demonstrate to the federal government that their histories of voter 
suppression were troubles of the past. Preclearance was upheld by the Court as a carefully enacted 
mechanism which rightfully shifted the “advantage of time and inertia from the perpetrators of the 
evil to its victims,” in essence protecting voters from disenfranchisement by allowing the federal 
government to preemptively block discriminatory laws.29 The Act placed the burden on states to 
prove they could let individuals register to vote regardless of their race, and through the bailout 
mechanism, provided jurisdictions with relief once they had proven their commitment to minority 
enfranchisement.  

In City of Rome v. United States (1980), the Court heard another challenge to the Act’s 
constitutionality. The petitioner, a city in the covered state of Georgia, sought bailout relief from 
Section 5’s preclearance requirements after the Attorney General blocked a number of its proposed 
electoral changes.30 Among other changes, the city sought to change local elections for the City 
Commission from being determined by a plurality vote to a majority vote.31 The Attorney General 
objected that such a change in a jurisdiction with a predominantly white population and history of 
racial bloc voting would dilute the votes of African Americans since the threshold for victory would 
be reduced to a simple majority.32 The District Court for the District of Columbia rejected the city’s 
arguments that it should be allowed to bail out, finding that doing so would “subvert the purposes 
of section 5 by opening the door to a resurgence of these same evils.”33 The Supreme Court upheld 
the lower court’s decision and denied the city bailout relief because it was neither a state nor a 
political subdivision that had been brought into preclearance coverage under Section 4(b).34 Since 
the city was in a political subunit within Georgia, a covered jurisdiction, it was bound by statewide 
coverage and could only be relieved of preclearance obligations once the entire state could satisfy 
bailout requirements. The Court also held that the city was “bound by [the] unambiguous 
congressional intent” of the House and Senate Judiciary Committee Reports which explained that 
“separate exemption” for subunits within a covered jurisdiction was not permissible, and that “an 
entire State…must be able to lift the prohibition if any part of it is to be relieved from the 
requirements of [Section] 4.”35  

 
26 Katzenbach, 383 U.S. at 325 (citing Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960)). 
27 Katzenbach, 383 U.S. at 331. 
28 Katzenbach, 383 U.S. at 332. 
29 Katzenbach, 383 U.S. at 328. 
30 City of Rome v. United States, 446 U.S. 156 (1980). 
31 City of Rome, 446 U.S. at 160. 
32 City of Rome, 446 U.S. at 161. 
33 City of Rome, Ga. v. United States, 472 F. Supp. 221, 231 (D.D.C. 1979).  
34 City of Rome, 446 U.S. at 167. 
35 City of Rome, 446 U.S. at 169; City of Rome, 446 U.S. at 169 (citing H.R. Rep. No. 439, 89th Cong., 1st Sess., 14 (1965)); 
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 Another issue raised by the petitioner was whether the Attorney General had to find both 
discriminatory effect and intent in a proposed electoral change to refuse preclearance. Such a reading 
of the Act would have limited the Attorney General’s ability to block discriminatory laws, and the 
Court thoroughly rejected the petitioners’ interpretation. Instead, the Court held that if either 
discriminatory effect or intent were found, a proposed change could be blocked, pointing to the 
plain language of Section 5: allowing preclearance on the absence of “the purpose and…the effect of 
denying or abridging the right to vote on account of race or color.”36 Alternatively, the petitioners 
argued that if Section 5 only prohibited discriminatory effect and did not require the Attorney 
General to find discriminatory intent, the Act was unconstitutional. The Court rejected this as well, 
holding that the “statutory meaning and congressional intent are plain” and as such, there was no 
need to “engage in a saving construction and avoid the constitutional issues [appellants] raise.”37 
This instance of the Court upholding a statute as opposed to avoiding the question of its 
constitutionality—as is routine for the Court to do—by construing it incorrectly, would become 
substantially relevant nearly 30 years later in Northwest Austin. 
 The petitioner’s final argument in City of Rome was that Section 5 of the VRA violated the 
principles of federalism.38 This was the basis of the Court’s holding that Congress could not extend 
legislation regulating minimum wages and hours to employees of state and local governments in 
National League of Cities v. Usery (1976). The petitioners argued that the principles of federalism also 
applied to Section 5’s imposition of preclearance on state election laws, which were within the 
domain of state powers granted by the Tenth Amendment.39 The Court held that National League of 
Cities was not applicable to City of Rome, since the Commerce Clause did not authorize Congress to 
“enact legislation [that] ‘directly displace[d] the States’ freedom to structure integral operations in 
areas of traditional governmental functions.’”40 In contrast, the Fifteenth Amendment was 
intentionally designed to be an “expansion of federal power and an intrusion on state sovereignty.”41 
While the principles of federalism “might otherwise be an obstacle to congressional authority,” the 
Court held that they were “necessarily overridden by the power to enforce the Civil War 
Amendments ‘by appropriate legislation.’”42 The Court thus highlighted the distinction between 
ordinary legislation and legislation specifically enacted to enforce the Civil War Amendments, which 
were unique in their purpose of deliberately subjecting state infringements of civil and political rights 
to federal scrutiny. 

 
IV. THE ROBERTS COURT’S SHIFT IN VRA JURISPRUDENCE 

 The VRA acknowledged that voting rights were too fundamental to leave susceptible to 
infringement by states, thus requiring jurisdictions with histories of voting discrimination to prove 

 
City of Rome, 446 U.S. at 169 (citing S. Rep. No. 162, 89th Cong., 1st Sess., pt. 3, p. 16 (1965)). 
36 City of Rome, 446 U.S. at 172 (citing 42 U.S.C. §1973c). 
37 City of Rome, 446 U.S. at 173. 
38 City of Rome, 446 U.S. at 178. 
39 City of Rome, 446 U.S. at 178. 
40 City of Rome, 446 U.S. at 178 (citing National League of Cities v. Usery, 426 U.S. 833, 852). 
41 City of Rome, 446 U.S. at 179. 
42 City of Rome, 446 U.S. at 179 (citing U.S. Const. amend. XV, § 2). 
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that they were committed to minority enfranchisement before they could bail out of preclearance. 
This understanding was shared by Congress, as it reauthorized the Act in 1970, 1975 and once again 
in 1982, for another 25 years—doing so each time with substantially bipartisan margins.43 In July 
2006, Congress reauthorized both sections for another 25 years by overwhelming majorities of 390-
33 in the House and 98-0 in the Senate, and on July 27, 2006, President George W. Bush signed the 
reauthorization into law.44 However, while the President and Congressional Republicans may have 
categorically approved the reauthorization, the beginning of the Roberts Court in 2005 marked a 
significant shift in the Court’s view of the Act’s constitutionality. 
 This movement away from 40 years of decisions upholding Section 4 and 5’s 
constitutionality started with Northwest Austin, a case that presented the Court with a similar fact 
pattern as presented in City of Rome. The petitioners, a small utility district in Texas, were subject to 
the state’s preclearance coverage. As a result, they filed for declaratory judgment in the District 
Court for the District of Columbia that would allow them to bail out of Section 5. If the district was 
found ineligible to bailout, the petitioners argued that Section 5 was unconstitutional. The District 
Court rejected both arguments, finding that the petitioners were ineligible for bailout because they 
did not register voters.45 The petitioners countered this by arguing that the 1982 amendments, which 
extended relief to “any political subdivision of [a covered] State,” qualified them for bailout.46 The 
Supreme Court agreed with this reading, holding that the 1982 amendments “expressly repudiated” 
City of Rome, and that the logic behind that decision was “no longer applicable to the Voting Rights 
Act.”47 This holding was made despite the amendment’s explicit definition of “political subdivision” 
as “any other subdivision of a State which conducts registration for voting.”48 Under that definition, 
as the lower court had held, the district was ineligible to bailout of Section 5. However, since the 
petitioners framed the issue before the Court as a binary choice between construing the bailout 
provision to apply to them, or finding Section 4 unconstitutional in its entirety, as the appellants in 
City of Rome had previously done, the Court felt compelled to invoke the avoidance canon. This is 
the routine practice of deciding a statutory question if it allows the issue of constitutionality to 
remain undisturbed. As such, the Court declined to answer the question of Section 4’s 
constitutionality and unanimously held that the utility district was eligible to bail out of Section 5.  
 Writing the opinion for the Court, Chief Justice Roberts justified this reading of Section 4 by 
stating that since Congress had broadened the pool of eligibility during the 1982 reauthorization of 
the Act, the Court’s decision was not as remarkable as it seemed.49 He argued that City of Rome had 

 
43 U.S. Commission on Civil Rights, Voting Rights Enforcement & Reauthorization: The Department of Justice’s Record of Enforcing 
the Temporary Voting Rights Act Provisions (2006), 2; Joseph Morgan Kousser, “The Strange, Ironic Career of Section 5 of 
the Voting Rights Act, 1965–2007,” Texas Law Review 86, no. 4 (March 2008): 687, 689, 707, 708; In 1970, the 
Congressional reauthorization was passed by a margin of 234-179 in the House and 64-12 in the Senate. In 1975, the 
vote was 341-70 in the House and 77-12 in the Senate. In 1982, the vote was 389-24 in the House and 85-8 in the 
Senate. 
44 Kousser, “The Strange, Ironic Career of Section 5 of the Voting Rights Act, 1965-2007,” 762. 
45 Northwest Austin Municipal Util. Dist. No. One. v. Mukasey, 573 F. Supp. 2d 221, 232 (D.D.C. 2008). 
46 Neal Kumar Katyal and Thomas P. Schmidt, “Active Avoidance: The Modern Supreme Court and Legal Change,” 
Harvard Law Review 128, no. 8 (June 2015): 2131.  
47 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 207-208. 
48 52 U.S.C. § 10310(c)(2). 
49 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 201-202. 
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already been overturned by legislation, and as such, the Court was not reversing its own precedent, 
even though the respondents had argued that the 1982 amendments carefully defined political 
subdivisions in a manner that disqualified the petitioners.50 In a law review article in 2015, Professor 
Neal Katyal and Thomas P. Schmidt argued that the Chief Justice Roberts Court’s decision to break 
from past jurisprudence on the VRA, such as when the Burger Court refused to invoke the 
avoidance canon in City of Rome, was “an archetypal instance of active avoidance”—which they 
defined as the use of the avoidance canon to “usher in legal change.”51 Katyal (who argued Northwest 
Austin while serving as Acting Solicitor General) and Schmidt argued that without invoking the 
avoidance canon, the Court’s reading of Section 4 to allow the petitioners to bail out was 
“indefensible.”52 
 Even though the Court voted by an 8-1 majority to refrain from deciding Section 4’s 
constitutionality, Chief Justice Roberts devoted a significant portion of his opinion to concerns 
about the “substantial” federalism costs that preclearance requirements had imposed on covered 
jurisdictions.53 Chief Justice Roberts held that improved parity in registration rates among white and 
black voters indicated that preclearance may have outlived its necessity, and stated that the VRA 
“impose[d] current burdens that must be justified by current needs.”54 Chief Justice Roberts also 
raised concerns about the coverage formula differentiating between states, “despite our historic 
tradition that all States enjoy ‘equal sovereignty.’”55 Though equal sovereignty had never been 
discussed as a distinct principle in Supreme Court cases before Northwest Austin, Chief Justice 
Roberts acknowledged that the Warren Court had upheld the coverage formula’s disparate treatment 
of states in Katzenbach.56 Yet, despite his refusal to answer the issue of constitutionality, Chief Justice 
Roberts wrote that “a departure from the fundamental principle of equal sovereignty requires a 
showing that a statute’s disparate geographic coverage is sufficiently related to the problem that it 
targets.”57  
 After declining to judge Section 4’s constitutionality in Northwest Austin in 2009, the Court 
finally decided to do so in 2013, where it found the coverage formula to be unconstitutional in Shelby 
County.58 Unlike the petitioners in the lower court challenges preceding City of Rome and Northwest 
Austin, the petitioners in Shelby County waived any claims of bailout relief and directly challenged the 
constitutionality of Sections 4 and 5 of the VRA.59 Both the District Court for the District of 
Columbia and the Court of Appeals for the D.C. Circuit upheld the Act and found that there was 
sufficient evidence of ongoing voter suppression before Congress when it reauthorized the 
preclearance and bailout provisioners for another 25 years in 2006.60  

 
50 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 208. 
51 Katyal and Schmidt, “Active Avoidance: The Modern Supreme Court and Legal Change,” 2112, 2130. 
52 Katyal and Schmidt, 2111. 
53 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 200. 
54 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 201. 
55 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 201. 
56 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 197. 
57 Northwest Austin Municipal Util. Dist. No. One, 557 U.S. at 201. 
58 Shelby County, 570 U.S. at 553. 
59 Shelby County, 570 U.S. at 549. 
60 Shelby County, 570 U.S. at 536 (citing 811 F. Supp. 2d 424, 508 (D.D.C. 2011)); Shelby County, 570 U.S. at 537 (citing 679 
F. 3d 848, 883 (D.C. Cir. 2012)). 
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 The Supreme Court then granted certiorari after Shelby County was unsuccessful at trial and 
on appeal as well. Again, Chief Justice Roberts wrote the opinion for the Court and immediately 
drew a direct link between the concerns of federalism costs and equal sovereignty as raised in 
Northwest Austin. Chief Justice Roberts wrote in Shelby County that those “basic principles guide our 
review of the question before us.”61 Instead of maintaining the Court’s holdings in Katzenbach and 
City of Rome that Sections 4 and 5 of the VRA were enacted with the express purpose of enforcing 
the Fifteenth Amendment, Chief Justice Roberts wrote that the federal government did not have 
“[the] right to review and veto state enactments before they go into effect.”62 To further the idea 
that “current burdens…must be justified by current needs,” Chief Justice Roberts concluded that 
nearly 50 years after the VRA’s original enactment, “things [had] changed dramatically.”63 To justify 
that conclusion, Chief Justice Roberts referenced the same findings he had made in Northwest Austin 
about the greater parity in registration rates among white and black voters. He cited the House and 
Senate Reports which found an approximately 1,000 percent increase in the number of African 
American elected officials in covered states since 1965.64 Chief Justice Roberts also wrote that the 
bailout requirements had not been eased, and on the contrary, “[had] been raised even as the 
conditions justifying that requirement [had] dramatically improved.”65 Ultimately, Chief Justice 
Roberts faulted Congress for failing to update Section 4(b)’s coverage formula after Northwest Austin, 
and wrote that the legislative branch’s “failure to act” left the Court “with no choice but to declare 
§4(b) unconstitutional.”66 In doing so, the Court “immobilized” Section 5 as well, effectively 
eliminating the VRA’s specific provisions and leaving the Attorney General confined to the same 
case-by-case litigation that was deemed inadequate in Katzenbach.67 
 

V. THE PERVASIVENESS OF ONGOING VOTER SUPPRESSION 
 Chief Justice Roberts’ claim that systemic voter suppression had become an issue of the past 
is provably false. In his opinion, Chief Justice Roberts cited a House Report from the 2006 
reauthorization that detailed greater parity between white and black registration rates. Indeed, the 
report presented evidence of increased registration rates for African Americans, as well as other 
minorities including Asian Americans, Hispanics, and Native Americans.68 However, just a few 
pages later, the same report explained the continued importance of Section 5, which it described as a 
“vital prophylactic” that has protected minority voters from devices and schemes that “continue to be 
employed by covered States and jurisdictions.”69 The report found that since 1982, the Department 

 
61 Shelby County, 570 U.S. at 538. 
62 Shelby County, 570 U.S. at 538. 
63 Shelby County, 570 U.S. at 542. 
64 Shelby County, 570 U.S. at 543 (citing 557 U.S. 193, 202); Shelby County, 570 U.S. at 543 (citing U.S. Congress, House, 
Committee on the Judiciary, Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization and 
Amendments Act of 2006: Report (to Accompany H.R. 9), 109th Cong., 2d sess., 2006, H. Rep. 109-478, 12, 18). 
65 Shelby County, 570 U.S. at 545-546. 
66 Shelby County, 570 U.S. at 553. 
67 Shelby County, 570 U.S. at 560 (Ginsburg, J., dissenting).  
68 U.S. Congress, House, Committee on the Judiciary, Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act 
Reauthorization and Amendments Act of 2006: Report (to Accompany H.R. 9), 109th Cong., 2d sess., 2006, H. Rep. 109-478, 18, 
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of Justice had objected to more than 700 voting changes that were determined to be 
discriminatory.70 Moreover, there were 136 more objections issued in the period from 1982 to 2004, 
than there were from 1965 to 1982, which was even greater evidence of the fact that the “current 
burdens” imposed on jurisdictions were “justified by ‘current needs.’”71 Testimony before the Senate 
Judiciary Committee affirmed that these objections “did not encompass minor inadvertent changes,” 
but were instead “calculated decisions to keep minority voters from fully participating in the political 
process.”72 The Committee concluded that this “increased activity” showed that state and local 
efforts to discriminate “persist and evolve,” much in the way the Court acknowledged that covered 
states had “resorted to the extraordinary stratagem of contriving new rules” to suppress votes prior 
to the VRA’s enactment in 1965.73 Just as Congress had suspected states would “try similar 
maneuvers in the future” back in 1965, it again concluded that an increase in preclearance objections 
during the same period that voter suppression had supposedly been mitigated proved Section 5 was 
“still needed to protect minority voters in the future.”74 Additional testimony highlighted that “the 
deterrent effect of Section 5 [was] substantial” since officials in covered jurisdictions had realized 
that challenging Section 5 enforcement actions was “a waste of taxpayer time and money.”75  
 While the report also detailed contemporaneous discriminatory changes that were blocked 
by the DOJ, there are recent examples that are even more damning. A year before Northwest Austin, 
the city of Calera, which was located in Shelby County—the same jurisdiction that later claimed voter 
suppression was an issue of the past—requested preclearance for a redistricting plan that “would 
have eliminated the city’s sole majority-black district.”76 Even though the DOJ objected to the plan, 
the city went ahead with it, which resulted in the defeat of the incumbent African American 
councilman who represented the defunct district.77 The DOJ eventually brought a Section 5 
enforcement action against the city, which resulted in the restoration of the majority-black district 
and the re-election of the incumbent councilman. 
 Another example is Senate Bill (SB) 14, a strict voter ID law that was enacted by the Texas 
legislature in 2011, which required registered voters to present photo identification at polling 
stations before they could cast their ballots.78 Since Texas was still a covered state at the time, the 
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74 Katzenbach, 383 U.S. at 335; U.S. Congress, House, Committee, Fannie Lou Hamer, Rosa Parks, and Coretta Scott King 
Voting Rights Act Reauthorization and Amendments Act of 2006: Report (to Accompany H.R. 9), 21. 
75 U.S. Congress, House, Committee, Fannie Lou Hamer, Rosa Parks, and Coretta Scott King Voting Rights Act Reauthorization 
and Amendments Act of 2006: Report (to Accompany H.R. 9), 24. 
76 Shelby County, Ala. v. Holder, 811 F. Supp. 2d 424, 443 (D.D.C. 2011). 
77 Brief for Respondent-Intervenors Earl Cunningham et al. at 20, Shelby County v. Holder, 570 U.S. at 529. 
78 Julián Aguilar, “Voter ID Passes House After Long, Emotional Debate,” The Texas Tribune, March 23, 2011, 
https://www.texastribune.org/2011/03/23/voter-id-passes-house-after-long-emotional-debate/.  



49 
SPRING 2020        

 
DOJ blocked the law pursuant to Section 5.79 The District Court for the District of Columbia found 
in favor of Attorney General Eric Holder and struck down the law for discriminating against 
minority voters.80 After Shelby County, Texas tried reenacting the law. Although the law was struck 
down by the District Court for the Southern District of Texas in October 2014, evidence presented 
at trial indicated that up to 600,000 voters who lacked sufficient identification would be prevented 
from voting, and a “disproportionate” number of African Americans and Hispanics were at risk of 
being disenfranchised.81 In her opinion for the court, Judge Nelva Gonzales Ramos wrote that 
evidence of SB 14 disparately impacting minorities “was virtually unchallenged” by attorneys 
representing the state.82 Ramos also found that the law amounted to an “impermissible poll tax” in 
violation of both the 14th and 24th Amendments, since obtaining any of the accepted forms of 
identification entailed paying a fee.83 
 After the Court of Appeals for the Fifth Circuit stayed Ramos’ injunction, the case was 
brought to the Supreme Court. The Court subsequently issued an order that upheld the stay and 
permitted Texas to enact SB 14 ahead of the imminent midterm elections in November of that 
year.84 Justice Ginsburg filed a dissenting opinion in which she agreed with the district court that a 
fee of any dollar amount had been prohibited under Harper v. Virginia Board of Elections (1966) and 
was “at odds with this Court’s precedent.”85 As a result, the requirement of photo identification was 
unconstitutional. Yet for voters who could not obtain the identification mandated by SB 14 in time 
for the midterm elections, their right to vote had already been deprived. While SB 14 was eventually 
struck down again by the Court of Appeals for the Fifth Circuit, it was largely resurrected with the 
subsequent passage of SB 5 in 2017, a revamped version of the previous law which survived another 
round of legal challenges and remains in effect as of today.86 

A close examination of the extensive record of discriminatory voting laws, enacted both in 
the years prior to Shelby County and after it, illustrate that the burdens being imposed on covered 
states were in fact justified by the persistent need for protections against disenfranchisement. While 
it is true that minority registration rates have achieved near parity to white registration rates, that 
metric provides an incomplete measure of the pervasiveness of discriminatory lawmaking, as seen by 
the unrelenting attempts in previously covered states like Texas and Alabama to curtail voter 
registration. 
 

VI. THE UNFOUNDED PRINCIPLE OF EQUAL SOVEREIGNTY 
Aside from finding Section 4(b)’s coverage formula to bear no relevance to current 
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conditions of voter discrimination in Shelby County, Chief Justice Roberts also held that the formula 
violated the “fundamental principle of equal sovereignty.”87 Chief Justice Roberts initially raised 
doubts that Section 4 violated equal sovereignty in Northwest Austin, in which he found the VRA to 
“differentiate between the States, despite our historic tradition that all States enjoy ‘equal 
sovereignty.’”88 Oddly enough, there are no precedent cases in which the Court has ever referenced 
or cited any such principle as it relates to the equal treatment of states. Neal Katyal and Thomas P. 
Schmidt mention the three cases that Chief Justice Roberts cited when mentioning equal 
sovereignty, Lessee of Pollard v. Hagan (1845), Texas v. White (1869), and United States v. Louisiana 
(1960), each dealing with the doctrine of equal footing—an entirely separate principle which mandates 
that “new states enter the Union on equal footing as other states.”89 Surprisingly, Chief Justice 
Roberts also cited Katzenbach, the case which was most at odds with his holdings in Northwest Austin 
and Shelby County. An initial reading of Chief Justice Roberts’ quotation of Katzenbach appears to be 
valid: “The doctrine of the equality of States . . . does not bar . . . remedies for local evils which have 
subsequently appeared.”90 However as Katyal and Schmidt point out, Chief Justice Roberts omits a 
crucial portion of the original text, which reads in full as follows: 

 

“The doctrine of the equality of States, invoked by South Carolina, does not bar this 
approach, for that doctrine applies only to the terms upon which States are admitted to the Union, 
and not to the remedies for local evils which have subsequently appeared.”91 
 

The omission of the italicized phrase, which clarifies that the equality of states referred to the 
doctrine of equal footing, suggests that the Court was indeed referring to a hypothetical doctrine of 
equal sovereignty in Katzenbach. Yet that could not be further from the truth, since Katzenbach was the 
landmark case in which the Court held that the Fifteenth Amendment’s prohibition of voter 
discrimination on account of race “supersede[d] contrary exertions of state power.”92 The Court in 
Katzenbach also found that though states are insulated from judicial review when exercising their 
powers under the Tenth Amendment, “such insulation is not carried over” when states deny 
individuals of their federally protected right to vote.93 It appears, therefore, that Chief Justice 
Roberts’ invoking of equal sovereignty rested on a drastically inaccurate reading of the settled 
doctrine of equal footing. Katyal and Schmidt concurred, writing that equal sovereignty was “at best 
a radical transformation of the equal footing doctrine, if not an outright invention.”94 This practice is 
referred to by Katyal and Schmidt as “generative” avoidance, another facet of active avoidance that 
occurs when the Court “announce[s] new rules of constitutional law and major departures from 
settled doctrine.”95  
 This problematic style of Supreme Court decision-making raises questions that are never 
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answered, since the decisions themselves abstain from controversy by refusing to judge 
constitutionality. In effect, active avoidance, both by misconstruing the bailout provision to apply to 
the petitioners in Northwest Austin, and by misinterpreting the doctrine of equal footing to somehow 
mandate equal sovereignty, becomes more disruptive and damaging than the canon is usually 
thought to be. In other words, the shift in Supreme Court jurisprudence from Katzenbach to Shelby 
County exemplifies how the canon, which “originated as a ‘cardinal principle’ of judicial self-
restraint,” morphed into “[camouflage] acts of judicial aggression” instead.96  
 Prior to 2013, it may have been possible to argue that Northwest Austin had been purported to 
be more problematic than it was. After all, the Court ultimately refused to rule on Section 4’s 
constitutionality. However, as Katyal and Schmidt argued, that idea was immediately dispelled by 
Shelby County, “where the doctrinal seed sown in Northwest Austin reached full flower,” and the 
principle of equal sovereignty “took center stage” as the Court “leaned heavily” on its decision in 
Northwest Austin.97 Justice Ginsburg noticed this major flaw in the Court’s reasoning as well, arguing 
that “the Court [clouded] that once clear understanding” of Katzenbach by citing Northwest Austin—a 
case which attributed “breadth” to the principle of equal sovereignty “in flat contradiction of 
Katzenbach.”98 Justice Ginsburg concluded that the Court’s “unprecedented extension” of equal 
sovereignty “outside its proper domain—the admission of new States—is capable of much 
mischief.”99 As Katyal and Schmidt offered, the Court’s invocation of the avoidance canon and 
subsequent construction of equal sovereignty, to satisfy the ultimate invalidation of Section 4, may 
have been why Justice Ginsburg expressed regret in joining the Court’s opinion in Northwest Austin 
during an interview in which she called Shelby County “stunning in terms of activism.”100 
 

VII. DOES SHELBY COUNTY INFRINGE ON THE SEPARATION OF POWERS DOCTRINE? 
 The final and most significant problem with the Court’s holding in Shelby County was that 
instead of judging the constitutionality of Section 4, the Court chose to judge the continued 
relevance of the provision instead. As Justice Ginsburg wrote in her dissent, the Court’s purpose is 
not to ask if Congress “has chosen the means most wise,” but rather to ask “whether Congress has 
rationally selected means appropriate to a legitimate end”— the questions asked in the rational basis 
standard of review.101 According to Justice Ginsburg, the real issue before the Court was not whether 
Congress had reauthorized a justifiable coverage formula, but instead, who decides such a question in 
the first place—a stance which had been echoed by justices long before the Civil Rights Movement 
of the 1960s. By the beginning of the twentieth century, the Court concluded that discrimination 
against minority voters was “a quintessentially political problem requiring a political solution.”102 In 
Giles v. Harris (1903), Justice Oliver Holmes wrote that “relief from [the] great political wrong” of 
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voter suppression “must be given by…the legislative and political department of the United 
States.”103 Records of Congressional deliberations during the drafting of the Fifteenth Amendment 
support Holmes’ opinion, showing that lawmakers supported leaving the remedy for violating the 
Amendment “expressly” to the legislature, and not the judiciary.104 
 The notion that the Court may have overstepped its bounds by judging the soundness of the 
coverage formula instead of its constitutionality is further supported by National Federation of 
Independent Businesses v. Sebelius (2012). In NFIB, the Court was presented with challenges to two 
provisions of the Patient Protection and Affordable Care Act of 2010: the individual mandate, which 
incentivized individuals to purchase health insurance by financially penalizing them for failing to do 
so, and the Medicaid expansion, which withheld federal funding from states that did not provide 
healthcare to citizens whose income was below a certain level.105 Writing the opinion for the Court, 
Chief Justice Roberts explicitly stated that the Court was not going to “consider whether the Act 
embodies sound policies,” and that such a judgment was “entrusted” to elected officials.106 Instead, 
Chief Justice Roberts confined the boundaries of the Court’s judgment to “whether Congress had 
the power under the Constitution to enact the challenged provisions,”—just as Justice Ginsburg did 
in her Shelby County dissent.107 Coincidentally, NFIB is another example of active avoidance as 
described by Katyal and Schmidt, because Chief Justice Roberts found the individual mandate to be 
an unconstitutional exercise of power under the Commerce Clause, but then construed the 
provision as a tax and upheld it under Congress’s tax power.108  
 The even greater relevance of NFIB to Shelby County is Chief Justice Roberts’ refusal to 
examine the individual mandate’s soundness as a policy, since by Chief Justice Roberts’ own 
admission in NFIB, that is a distinct responsibility of Congress. Similarly, the ability to amend the 
disparate treatment of Sections 4 and 5 on covered states is squarely within the Article I power of 
Congress. If the Court’s role is restricted to judging what is within the bounds of Congress’s 
constitutional authority, then its decisions in Northwest Austin and Shelby County should have upheld 
Katzenbach and City of Rome. There was no need to avoid the issue of constitutionality in Northwest 
Austin; instead, the Court should have affirmed decisions from the lower courts and denied the 
petitioners bailout relief. Similarly, in Shelby County, a decision that was more in line with the Court’s 
jurisprudence would have rejected vague challenges of “federalism costs” and violations of “equal 
sovereignty” and upheld Section 4. 
 

VIII. CONCLUSION 
 The Court’s holding in Shelby County erroneously deviated from established precedent, and in 
doing so, has left minorities across the country vulnerable to voter suppression. The rise of 
repressive laws that were originally blocked under Section 4, such as SB 14, illustrate the tangible 
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effects of the Court’s misguided decision. Until Congress can reinstate another coverage formula, 
the DOJ will remain confined to the same case-by-case litigation that was deemed ineffective 
decades ago. In the seven years since Shelby County, Congress has been unable to transcend gridlock 
and pass any voting rights reform, while countless federal, state and local elections have taken place. 
Therefore, it is not likely that the crucial guarantee of voting rights that Section 4 afforded minorities 
will be reinstated any time soon. 
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This paper focuses on the Greek electricity market and the domestic policies the government 
must restructure in order to align with European Union (EU) directives and United Nations 
(UN) goals. This paper is divided into three analyses: the Greek political and socio-economic 
environment, the alignment of the nation’s domestic energy policy with that of the EU’s, and 
alignment with UN agreements. This speaks to a transition taking place worldwide - the 
transition to a greener global energy economy. Greece has suffered in the last decade due to a 
suffocating financial crisis. Despite this, it has made reforms to energy policy, which have 
drastically altered its alignment with EU and UN goals.   
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Acronym List 

In order as they appear. 

Italicized Acronyms are of Greek origin.  

Intergovernmental Panel on Climate Change (IPPC) 
European Union (EU)  
United Nations (UN) 
United Nations Framework Convention on Climate Change (UNFCCC) 
International Monetary Fund (IMF) 
Public Power Corporations/Company* (PPC) 
Renewable Energy Systems (RES) 
Long-Term Strategy 2050 (LTS 2050) 
Liquid Natural Gas (LNG) 
European Energy Policy (EEP) 
The economies of Portugal, Italy, Ireland, Greece, and Spain (PIIGS)  
Research and Development (R&D) 
Carbon Dioxide (CO2)  
Conference of the Parties (COP) 
Prime Minister (PM) 
Regulatory Authority for Energy (RAE)  
Independent Power Transmission Operator (ADMIE)  
Hellenic Transmission System Operator (HTSO) 
Hellenic Electricity Distribution Network Operator (HEDNO) 
Operator of Electricity Market (OEM)  
Independent Power Transmission Operator (IPTO) 
Hellenic Energy Exchange (HENEX) 
Hellenic Gas Transmission System Operator (DESFA) 
Hellenic Electricity Market Operator (LAGIE)  
Transitory Flexible Remuneration Mechanism (TRFM) 
Capacity Remuneration System (CRM) 
2021 Conference of the Parties (COP21) 
Intended Nationally Determined Contribution (INDC) 
Nationally Determined Contribution (NDC) 
Greenhouse Gas (GHG) 
Sustainable Goal Development (SDG) 
 
*A corporation is always a company, but a company is not always a corporation. All companies are 
invisible legal entities, which only exist on paper.  A corporation is one type of legal entity. 
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I. INTRODUCTION1 

Climate change has been on the forefront of the political agenda for the majority of developed 
nations.  It is the “long-term alteration of temperature and typical weather patterns”2 and according 
to the Intergovernmental Panel on Climate Change (IPCC), “the range of published evidence indicates 
that the net damage costs of climate change are likely to be significant and to increase over time."3 
One of the main contributors to this phenomenon is coal. Coal, in various forms, has been a main 
source of energy since the Industrial Revolution. Countries across Europe have begun to phase out 
coal-fired plants to mitigate climate change.4  
 Greece depends heavily on lignite, a form of coal, for electricity mainly due to its affordability.5 
The country just exited a nine-year-long financial crisis, plaguing its markets and hurting its political 
standing in the European Union (EU).  Lignite appeared to be an efficient option in the short term; 
however, in the long term it would prove to be very costly. The crisis served as an epiphany for the 
Greeks, encouraging long-term solutions such as the transition from coal to more sustainable sources 
of energy, guided by the EU’s energy plan and the United Nations (UN) Framework Convention on 
Climate Change (UNFCCC) nationally determined contributions (NDCs).6 To that end, Greece must 
restructure its domestic energy policy to align with the EU’s and international agreements. 

The financial crisis and the immense lignite dependence were initially major obstacles towards 
the transition to greener energy. Despite its setbacks, Greece is getting a head start on its long-term 
emissions reduction strategy after recent economic recovery. Greek government is reforming market 
mechanisms according to the EU’s second and third memoranda.7 The memoranda were presented 
to the Greek government by Troika – a decision group formed during the Greek financial crisis 
including the European Commission, European Central Bank, and the International Monetary Fund 
(IMF). To achieve a diverse energy mix, it is crucial for Greece to cooperate with the EU’s long-term 
energy plan, follow the UN’s climate change conference conclusions, and fulfill Troika’s memoranda 
demands. Energy security is one of Greece's biggest concerns because of its centralized energy 
infrastructure, lacking storage and transmission systems to enable renewable energy integration. EU 
reforms to energy policy and infrastructure are costly but will provide employment opportunities and 
improve Greece’s political standing. Greece, in line with these changes will promote competition in 
its energy markets while working towards its final goal of a carbon-neutral economy.  

 
1 Note from the Executive Board: Although this paper was originally finalized in March 2020 along with the other 
papers in this journal, this paper was last edited in November 2020 at the request of the author in order to more 
accurately portray the current state of the Greek energy market. 
2 National Geographic Society, “Climate Change,” National Geographic, last modified March 28, 2019, 
https://www.nationalgeographic.org/encyclopedia/climate-change/.  
3 “The Effects of Climate Change,” NASA, last modified March 6, 2020, https://climate.nasa.gov/effects/.  
4 Gerrit Rentier, Herman Lelieveldt, and Gert Jan Kramer, “Varieties of coal-fired power phase-out across Europe,” 
Energy Policy 132 (2019): 620-632, doi: 10.1016/j.enpol.2019.05.042. 
5 Hans-Wilhelm Schiffer, “The Role of Coal in the Energy Supply of the EU-28,” Cornerstone 4, no. 3 (2016): 4-9, 
https://www.worldcoal.org/role-coal-energy-supply-eu-28. 
6 “Nationally Determined Contributions (NDCs),” United Nations Framework Convention on Climate Change, 
accessed March 7, 2020, https://unfccc.int/process-and-meetings/the-paris-agreement/nationally-determined-
contributions-ndcs.  
7 European Commission, “European Economy: The Second Economic Adjustment Programme for Greece,” Occasional 
Papers 94 (March 2012), 
https://ec.europa.eu/economy_finance/publications/occasional_paper/2012/pdf/ocp94_en.pdf.  



60 
JOURNAL OF LAW AND SOCIETY VOLUME XII 
 

 
II. ENERGY POLICY 

Greece’s Domestic Energy Policy Prior to Reforms 
Greece has been dependent on coal for several decades and “has relied on lignite mining and 

lignite-fired coal plants to power its mainland.”8 In fact, Greece has been named “the second largest 
lignite producer in Europe and fifth in the world.”9 Greece’s Public Power Corporation’s (PPC) six 
lignite-fueled plants are considered some of the most polluting in Europe.10 Since the 1950s, the PPC 
has been in charge of electricity production and distribution, influencing national energy policy to 
provide low rates to all Greek citizens.  
 The PPC was the near exclusive player in Greece's energy market, operating 98% of lignite 
reserves.11 51% of PPC’s stock belonged to the government, allowing monopolization and effective 
nationalization of electricity generation. In 2001, competitors tried to join the market by building new 
lignite-fired plants but their applications for licences were all rejected by the PPC “on the grounds that 
there were not sufficient quantities of lignite to fuel such plants.”12 Moreover, the state ensured that 
the PPC maintained the lowest cost of production, which stipulated another barrier to entry for 
potential competitors. The lack of competition has hindered the development of a wholesale energy 
market in Greece, limiting security of energy supply. Electricity could not be stored enough to meet 
the baseload, the minimum electric power supply needed by the electrical grid, and the flexibility of 
demand was restricted, risking blackouts. 
 Greece is in the process of restructuring its energy market to satisfy memoranda demands. 
The PPC began accumulating debt in 2009 when the financial crisis hit. Many consumers left electricity 
bills unpaid, amounting to over €2.4 billion ($2.7 billion) in arrears, which the Ministry of Energy has 
been trying to collect.13 The EU took notice, using the PPC’s debt as justification for a more fair, 
secure and inclusive energy market by officially requiring that it satisfies certain demands as part of 
Greece’s bailout measures in the second and third memoranda.14  
 
European Energy Policy  

The EU has set out a plan to ensure that all member states decarbonize, reducing and 
ultimately eliminating net carbon dioxide (CO2) emissions by 2050. This is critical to the EU’s goal of 

 
8 Leah Worrall, Cutting Europe’s lifelines to coal: Tracking subsidies in 10 countries, Country Brief: Greece (London: Overseas 
Development Institute, 2017), 2,  https://www.odi.org/sites/odi.org.uk/files/resource-documents/11501.pdf. 
9 Philippe Chauve and Polyvios Panayides, “The importance of access to fuels for competition in the electricity 
sector: the case of lignite in Greece,” Competition Policy Newsletter 3 (2008): 38, 
https://ec.europa.eu/competition/publications/cpn/2008_3_37.pdf. 
10 Frédéric Simon and Theodore Karaoulanis, “EU under pressure to pull the plug on Greek coal aid,” Euractiv, March 
14, 2019, https://www.euractiv.com/section/electricity/news/eu-under-pressure-to-pull-the-plug-on-greek-coal-aid/.  
11 Chauve and Panayides, “The importance of access to fuels for competition in the electricity 
Sector: the case of lignite in Greece,” 38.  
12 Chauve and Panayides, 38.  
13 Angeliki Koutantou, “Greece to overhaul troubled utility Public Power Corp: minister,” Reuters, July 22, 2019, 
https://de.reuters.com/article/us-greece-government-ppc/greece-to-overhaul-troubled-utility-public-power-corp-
minister-idUSKCN1UH1V6. 
14 Koutantou, “Greece to overhaul troubled utility Public Power Corp: minister.” 
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carbon neutrality to mitigate global warming -- “the long-term heating of Earth’s climate system.”15 
Global warming is chiefly caused by emissions of radiation-trapping greenhouse gases, such as CO2, 
into the atmosphere. In 2013, the EU was among the top three CO2 emitters, accounting for 11% of 
the global emissions.16 Following the 2015 Paris Agreement, the EU drove the majority of member 
states to adopt alternative energy plans, including renewable energy systems (RES) like wind and solar 
energy parks and hydroelectric generation and storage, which led to an estimated 2.5% decrease in 
CO2 emissions in 2018.17 The EU is well on its way to achieving its next target, the Long-Term Strategy 
(LTS) 2050,18 increasing its renewable portfolio to 20% by 2020.19  

EU countries are in varying stages of energy transition. Sweden already derives 50% of its 
energy mix from RES, such as solar and hydroelectric energy.20 It has already achieved its 2020 
renewable energy goals and is aiming for a 100% carbon free energy mix. France, on the other hand, 
is still striving to phase out coal by 2022 and is exploring liquid natural gas as an alternative source of 
energy.21  There remain countries like Greece and Hungary where a roadmap to decarbonization is 
less clear. These countries are two of the first Balkan states to announce a coal phase-out and “Greece 
is the only country in south-east Europe that has announced a coal phase-out date,”22 but neither state 
has created the regulatory environment to ensure such a transition. 

The “intergovernmental process” of creating a formal European energy policy (EEP) focuses 
on liberalization of energy markets and security of supply, “a flow of energy supply to meet demand 
in a manner and at a price level that does not disrupt the course of the economy in an environmental 
sustainable manner,”23 through international bargaining.24 Each country has different goals, policies, 
and needs, making negotiation and cooperation difficult. Some are opposed to intergovernmental 

 
15 “Overview: Weather, Global Warming and Climate Change,” NASA, last modified August 28, 2019, 
https://climate.nasa.gov/resources/global-warming-vs-climate-change/.  
16 Jos G.J. Olivier, Greet Janssens-Maenhout, Marilena Muntean, and Jeroen A.H.W. Peters, Trends in Global CO2 
Emissions: 2014 Report (The Hague:  PBL Netherlands Environmental Assessment Agency, 2014), 
https://www.pbl.nl/sites/default/files/downloads/PBL_2014_Trends_in_global_CO2_emisions_2014_1490_3.pdf. 
17 Renata Palen and Michael Goll, “Early estimates of CO2 emissions from energy use: In 2018, CO2 emissions in the 
EU decreased compared with 2017,” Eurostat, May 8, 2019, 
https://ec.europa.eu/eurostat/documents/2995521/9779945/8-08052019-AP-EN.pdf/9594d125-9163-446c-b650-
b2b00c531d2b.  
18 “Decarbonization and LTS at the UN Climate Action Summit,” 2050 Pathways Platform, accessed March 6, 2020, 
https://www.2050pathways.org/decarbonization-and-lts-at-the-un-climate-action-summit/.  
19 Douglas Broom, “This is what happened to CO2 emissions in the EU last year,” World Economic Forum, June 5, 
2019, https://www.weforum.org/agenda/2019/06/chart-of-the-day-this-is-what-happened-to-co2-emissions-in-the-eu-
last-year/.  
20 Michel Cruciani, “The Energy Transition in Sweden,” Études de l’Ifri (June 2016): 32, 
https://www.ifri.org/sites/default/files/atoms/files/etude_suede_gd_ok-db2_complet.pdf.  
21 “Only eight EU countries plan to phase out coal by 2030,” Eucrativ, June 18, 2019, 
https://www.euractiv.com/section/climate-environment/news/only-eight-eu-countries-plan-to-phase-out-coal-by-
2030/.  
22 “Greece, Hungary announce coal phaseout plans,” Institute for Energy Economics and Financial Analysis, last 
modified September 24, 2019, https://ieefa.org/greece-hungary-announce-coal-phaseout-plans/.  
23 Jean-Marie Chevalier, “Security of energy supply for the European Union,” European Review of Energy Markets 1, no. 3 
(November 2006): 2, https://www.eeinstitute.org/european-review-of-energy-market/EREM%203%20article%20Jean-
Marie%20Chevalier.pdf. 
24 James Gubb and Rachel Maclean, “European Energy Policy,” Civitas, last modified August 2015, 
http://www.civitas.org.uk/eu-facts/eu-overview/european-energy-policy/.  
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cooperation and argue that energy supply is at the core of national security.25 Austrian Chancellor 
Wolfgang Schüssel, in 2006, argued that “each country has the right to choose its energy mix.”26 
Meanwhile, German Chancellor Angela Merkel emphasized “cooperation” in the 2007 EU Energy 
Summit.27 In response to these arguments, the EU has demanded that member states begin working 
towards their renewable energy goals, achieving reductions in CO2 emissions, while granting member 
states the liberty to create their own energy plans based on commission and council decisions. 

European energy policy’s two main principles state that “member states are ultimately 
responsible for their national energy mix” and that “indigenous energy sources are a national, not 
European, resource.”28 If union-wide cooperation cannot be achieved, the next best option is regional 
cooperation. Regional energy market integration allows competitive internal markets in both gas and 
electricity sectors.29 

The 2006 EU Green Paper aimed to “complete the internal European gas and electricity 
markets, to create solidarity between member states in order to enhance a more sustainable, efficient 
and diverse energy mix and to create an integrated approach to tackle climate change.”30 It was written 
to encourage negotiation and inspire “a pan-European energy community.”31 Member states place 
massive importance on their individual energy markets, limiting development of a uniform EU policy. 
This occurs as a result of forming “bilateral relations with the main energy supplier countries.”32 The 
EU has bypassed this problem by incentivizing a common external energy policy structure around the 
catastrophic implications of climate change. Climate change requires the harmonization of “national 
energy policies of member states.”33 In this way, it was the ideal political tool for advocates of solidarity 
and cohesion.  
 The EU’s power, here, is determined by its member states’ desire for restructured and more 
efficient energy policies. Each member state must establish energy policy on a domestic level before 
negotiating energy cooperation. However, following the European debt crisis, restructuring of 
domestic energy policy proved to be a hurdle for the economies of Portugal, Italy, Ireland, Greece, 
and Spain (PIIGS) which were struggling to keep up with the extremely demanding austerity measures 
of the lender countries.34 The PIIGS had to prioritize domestic issues such as high unemployment, 
capital controls, referendums on leaving the eurozone, declining productivity, under-reported deficits, 

 
25 Gubb and Maclean, “European Energy Policy.” 
26 Gubb and Maclean, “European Energy Policy.” 
27 Gubb and Maclean, “European Energy Policy.”  
28 Marinos Kanellakis, Georgios Martinopoulos, and Theodoros Zachariadis, "European energy policy—A review," 
Energy Policy 62 (2013): 1021, 
https://www.sciencedirect.com/science/article/abs/pii/S030142151300801X?via%3Dihub. 
29 Kanellakis, Martinopoulos, and Zachariadis, “European energy policy – A review,” 1025. 
30 Sanam S. Haghighi, Energy security: The external legal relations of the European Union with major oil and gas supplying countries 
(London: Hart Publishing Ltd., 2007), 172.   
31 Richard Youngs, Energy Security: Europe’s New Foreign Policy Challenge (London: Routledge, 2009), 30. 
32Oana Poiană, “An Overview of the European Energy Policy Evolution: From the European Energy Community to the 
European Energy Union,” On-line Journal Modelling the New Europe 22 (2017): 180, doi: 10.24193/ojmne.2017.22.09. 
33 Poiană, “An Overview of the European Energy Policy Evolution: From the European Energy Community to the 
European Energy Union,” 187.  
34 PIIGS were widely considered the hardest hit economies in the Eurozone during the 2008 European debt crisis. 
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and numerous other matters.35 This restricted the energy transition of indebted countries, leaving them 
behind in the race towards a carbon-neutral EU. At the same time, financially stable countries like 
Sweden were funding research and development (R&D) for greener and more efficient energy 
markets.36 
 
United Nations Agreements 

The United Nations (UN) ultimately strives to “maintain international peace and security.”37  
Climate change has been deemed a threat to international peace and security, driving sustainability 
goals worldwide.38 The UN’s and EU’s goals largely align; however, the UN's goals provide 
overarching solutions for world states, while EU goals are more tailored to member states. If Greece 
manages to alter its domestic energy policy, it can achieve a carbon-neutral economy while ensuring 
a good political standing with both organizations. 
 The UN functions based on a mechanism called “UN-Energy,” generating “a system-wide 
network…by which a range of organizational actors may work with the UN to ensure a more coherent 
approach to addressing energy issues.”39 Sustainability is one of the eight goals of the UN’s 
Millennium’s Development Goals Plan and a priority in its work on energy.40 
 The UN might not be a policymaker, but it incentivizes changes by prioritizing issues 
globally as an organizer. Countries have differentiated energy infrastructures, financial capabilities, 
and productivity levels, but have common goals such as CO2 emission reductions to ensure climate 
change mitigation. Resolutions and incentives, therefore, must be general enough to promote 
cooperation but specific enough so that they do not remain letters on a page and instead actually 
lead to restructuring domestic policy. 

In 2015, concern about climate change reached a climax. The majority of countries accepted 
its gravity at the annual UNFCCC Conference of the Parties (COP) to evaluate progress made on 
climate change. Once a statement is made at a COP, it is implicitly viewed as promissory. “[M]ajor 
announcements by government and private sector leaders” were made in the 2019 Climate Action 
Summit.41 Greek Prime Minister (PM) Kyriakos Mitsotakis explained that Greece had adopted a 
national energy policy with the goal of shutting down “all lignite power plants by 2028.”42 

Three viable scenarios were presented in the World Energy Council as the “future energy 

 
35 Antonio I. Garcia Pascual and Piero Ghezzi, “The Greek Crisis: Causes and Consequences,”CESifo Working Paper 
Series, no. 3663 (2011), https://ssrn.com/abstract=1968873. 
36 Cruciani, “The Energy Transition in Sweden,” 39.  
37 “What We Do,” United Nations, accessed March 6, 2020, https://www.un.org/en/sections/what-we-do/.  
38 Emyr Jones Parry, “The Greatest Threat to Global Security: Climate Change is Not Merely an Environmental 
Problem,” United Nations, accessed March 6, 2020, https://www.un.org/en/chronicle/article/greatest-threat-global-
security-climate-change-not-merely-environmental-problem.  
39 “UN-Energy,” United Nations Economic Commission for Europe, accessed March 6, 2020, 
https://www.unece.org/energywelcome/quick-links/un-energy.html.   
40 United Nations Economic Commission for Europe, “UN-Energy.”  
41 “Summit delivers major step up in national ambition and private sector action on pathway to key 2020 climate 
deadline,” United Nations, last modified September 23, 2019, 
https://www.un.org/sustainabledevelopment/blog/2019/09/cas-closing-pr/.   
42 Claire Stam, “UN climate summit, day #2: Few announcements in the end -- ‘How dare you,’” Euractiv, September 24,  
2019, https://www.euractiv.com/section/climate-environment/news/un-climate-summit-day-2-few-announcements-in-
the-end-how-dare-you/1383573/.   
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pathways” to 2040.43 Modern Jazz is a “market-led, digitally disrupted world with faster-paced and more 
uneven economic growth” emphasizing entrepreneurship to fast-track green energy access.44 Unfinished 
Symphony is a “policy-led world, with long-term planning and united global action” to address 
decarbonization, encouraging a “socially inclusive” and financially reasonable energy agenda.45 The 
third scenario, Hard Rock, uses “inward-looking policies…and less global cooperation” aiming to avoid 
potential security issues as “populist leaders” and the uncertainty that has begun to surround 
international cooperation.46 

The UN is striving for global decarbonization by 2050, and it appears to favor long-term 
strategies based on policy – an Unfinished Symphony-like scenario. This method’s success depends on 
international cooperation and the voluntary restructuring of domestic energy plans.  With its long-
term energy plans matching the UN goals, the EU is leading its member states and ensuring that their 
national energy policies comply with both EU and UN principles. 
 

III. RESTRUCTURING GREEK DOMESTIC ENERGY POLICY 
Infringement & Bailout Measures 

“The 2008 decision” (Case AT.38700) was the European Commission’s decision on the 
infringement of Article 106 and 102 of the Treaty.47 This infringement stated that the PPC was given 
“privileged rights for the exploitation of lignite in Greece,”  because the government maintained the 
PPC as a pseudo-nationalized monopoly of the Greek electricity production and distribution 
markets.48 As a result, Greece was instructed by the commission to correct the lack of competition 
through the creation of “balanced generation portfolios.”49 The Greek government was instructed to 
ensure that all PPC competitors have access to lignite for generation, allowing them to compete in a 
“wholesale electricity market” by granting them the flexibility needed “to exercise a competitive 
constraint on PPC during off-peak50 periods.”51 The exploitation of lignite deposits were a threat to 
EU sustainability goals. As such, Greece was ordered to revise policy according to CO2 emission 
goals.52 
 In 2016, the European General Court upheld the 2008 decision and confirmed that the PPC 
had quasi-exclusive rights for lignite exploitation, preventing the existence of a fair wholesale market.53 
The Greek Regulatory Authority for Energy (RAE) 2017 report stated that the “PPC owns and 

 
43 World Energy Scenarios 2019 (World Energy Council, 2019), 5, 
https://www.worldenergy.org/assets/downloads/Scenarios_Report_FINAL_for_website.pdf.   
44 World Energy Scenarios 2019, 21.   
45 World Energy Scenarios 2019, 35.   
46 World Energy Scenarios 2019, 47.   
47 European Commission, Case AT.38700 – Greek lignite and electricity markets (April 17, 2018), 4, 
http://ec.europa.eu/competition/antitrust/cases/dec_docs/38700/38700_2053_3.pdf.   
48 European Commission, Case AT.38700 – Greek lignite and electricity markets, 4. 
49 European Commission, 4.   
50 Off peak periods: times of the day when energy consumption rates are the lowest.  
51 European Commission, Case AT.38700 – Greek lignite and electricity markets, 4. 
52 European Commission, 5. 
53 European Commission, 5. 
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operates all of the 7085 MW of Greek lignite and hydro power capacity.”54 The court decision was 
binding, forcing it to implement structural reforms. The EU court proposed that competitors are given 
access “to at least 40% of the total exploitable lignite reserves.”55 Even though the PPC would have 
the majority of market share, PPC competitors would have a chance to compete.  
 Despite the EU’s focus on decarbonization, the 2008 decision would encourage an increase in 
the use of lignite in Greece. Increasing competition in the lignite energy market drives down costs for 
other stakeholders in the energy supply chain and rates for energy consumers, as individual generators 
are faced with lower supply and higher demand. This antitrust case is critical to the national energy 
plan because Greece had to follow EU proposals to restructure its competition laws, while still seeking 
ways to phase out coal. The Greek government had to balance two interests: the creation of a fair 
electricity market encouraging the use of coal by PPC competitors and the restriction of coal-burning. 
It was dragged in opposite directions by the EU Court and EU Council, sending paradoxical messages 
to investors and firms. In the short-term, it was beneficial for these firms to invest in lignite energy. 
In the long-term, though, policies to phase out coal would sink the lignite market, making investment 
nonsensical. 

All EU decisions now pointed to the liberalization of the Greek electricity market. This 
would lead to an increase in the number of market participants, the creation of an independent 
regulator (since RAE was seen to be swayed by political influence) and the elimination of political 
control over the electricity market - features of markets in the “energy liberalization” era.56 Troika 
made liberalization of the electricity market part of its bailout measures because it could achieve two 
goals simultaneously: a more fertile environment for firms to join the market and a decrease in 
government intervention to allow economic growth. The EU Commission was looking to “increase 
the numbers of competing generation and retailing firms in each national market and to reduce the 
effective market shares of former monopoly incumbents.”57  

The financial crisis allowed Greece to delay new policy design as far as 2012, which 
permitted its PM Kyriakos Mitsotakis to announce a phase-out date for coal in the 2019 UN 
Summit. A change in domestic policy design was inevitable for a variety of reasons. Greece was in a 
vulnerable financial position due to government favoritism of the PPC. Discussions of climate 
change began to dominate politics, demanding a change in energy policy. Even though Greece is 
considered behind in the energy transition compared to countries like Sweden and the Netherlands, 
it is the first country in south-east Europe to announce a coal phase-out date.58  
 While “other regions of the world have seen major pauses to their energy market reforms,” 

 
54 Regulatory Authority for Energy, National Report 2017 (Athens: Regulatory Authority for Energy, October 2017), 84, 
http://rae.gr/site/file/system/docs/ActionReports/national_2017. 
55 European Commission, Case AT.38700 – Greek lignite and electricity markets, 6.   
56 Michael G. Pollitt, “Electricity Liberalisation in the European Union: A Progress Report,” Cambridge Working Papers in 
Economics (December 2009): 1020-1030, 
https://www.researchgate.net/publication/46464853_Electricity_Liberalisation_in_the_European_Union_A_Progress_
Report1020–1030. 
57 Pollitt, “Electricity Liberalisation in the European Union: A Progress Report,” 1020-1030. 
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the EU’s energy liberalization is “unmatched in scale and depth.”59 Greece’s focus now turns to the 
creation of a new energy market which will minimize the production and use of lignite-based energy, 
increase the share of renewables, and seek out opportunities for the use of natural gas while ensuring 
a competitive market structure.  
 
The Target Model 

The Target Model is a commitment by the EU to form an internal electricity market.60 
According to RAE, “the internal market requires removing barriers to trade and aligning markets.”61 
It is the start of a European Single Market, part of the “Third Package of European energy 
legislation.”62 It seeks to accomplish the free trade of goods, services, capital, and labor between all 
twenty-eight EU member states. This would, ideally, create large economies of scale, improve 
competition, specialization, and the free movement of factors of production to improve allocation 
of resources and security of supply.63  Greece, being a member of the European Union, has 
committed to the Target Model. Without its completion, Greece cannot ask for any subsidies, 
preventing domestic reforms to its electricity market and decarbonization. The Greek government 
said it will be introduced most recently by the end of 2019, but its implementation has been moved 
to the second half of 2020.64 Until recently, Greece was in breach according to the 2019 Commission 
Surveillance Report,65 but since November 1st  2020, it has launched the Target Model, including the 
day-ahead, intraday, and balancing markets.66 

 
Market Restructuring 

There are four main components to Greece’s reform: privatization of state owned electricity 
assets; “the opening up of retail and wholesale markets to competition”; the extension of vertical 
unbundling – the separation of transmission and distribution from the generation and retailing; and 
the introduction of an “independent regulator.”67 These are all simultaneously interrelated. 

The process of privatizing the PPC began in 2015 when “Greece agreed to loosen the PPC’s 
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grip on the energy market to less than 50% by 2019.”68 Greece’s energy market was in a centralized 
state where “the transition depend[ed] on support from the national government.”69 PPC sold “40% 
of [its] lignite capacity,”70 its majority of shares in the Independent Power Transmission Operator 
(ADMIE, Greece’s largest transmission operator), and several of its coal-fired plants – a prerequisite 
for Greece to receive its 240 billion-euro bailout in the memoranda of understanding.71   

The Greek government has long considered the PPC and ADMIE political tools. It was likely 
hesitant in giving out licenses to PPC competitors. However, the PPC’s monopoly was an “obstacle 
to market evolution.”72 Liberalization of the energy market was part of the EU’s and creditors’ agenda, 
implying “less genuine enthusiasm for rapid implementation” in Greece.73 When privatization talks 
began with Brussels, headquarters of the EU, the PPC Workers Union organized strikes.74 Greek 
worker unions typically associate themselves with political parties, putting major pressure on the 
parties in power.75 In addition, Greek government had used the PPC as an income redistribution tool, 
price-discriminating on electricity consumers.76 This often pushed the government to postpone 
reforms which aimed to actively decentralize Greece’s energy market.  

By 2013, “three independent firms (Elpedison, Heron and Mytilineos” – through a subsidiary 
Protergia) joined the market - all owning and operating natural gas plants.77 The private sector and 
public sector licensors saw a shift towards greener energy. Mytilineos has even created a Target Model 
department to prepare for the launch and to oversee the transition process as Greece prepares to 
become a main player in the new wholesale electricity market.78 The EU had already announced a shift 
to greener energy such as liquified natural gas imports, looming proposals of taxes on CO2 emissions, 
and EU demands for divestment from coal. This left the state with possession of almost all remaining 
lignite-fired plants, maintaining its power over the market. Lignite was still the most cost-effective fuel 
for generators, providing flexibility and abundant supply. Despite the disadvantage, gas-fired plants 
were cost-effective enough to remain afloat, and aligned with EU goals. As a long-term investment, 
gas-fired plants would not encounter the same pressure for divestment nor for dismantling as a result 
of the new environmental policies. 

PPC competitors used demand response to cope with the volatile and reduced energy demand. 
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Coal (E3G, 2019), 8-9, https://www.e3g.org/publications/summary-a-just-transition-of-european-coal-regions/.  
70 Popp, A Just Transition of European Coal Regions: Assessing Stakeholder Positions Towards the Transition Away from Coal, 8. 
71 Liz Alderman et al., “Explaining Greece’s Debt Crisis,” The New York Times, June 17, 2016. 
https://www.nytimes.com/interactive/2016/business/international/greece-debt-crisis-
euro.html?mtrref=undefined&assetType=REGIWALL 
72 Nikolaos Danias, John Kim Swales, and Peter McGregor, “The Greek Electricity Market Reforms: Political and 
Regulatory Considerations,” Energy Policy 62 (2013): 1040–1047, https://doi.org/10.1016/j.enpol.2013.08.010. 
73 Danias, Swales, and McGregor, “The Greek Electricity Market Reforms,” 1040–1047. 
74 Karolina Tagaris, “Update 1 – Greece prepares for privatisation of biggest power company,” Reuters, July 9, 2014, 
https://in.reuters.com/article/greece-strike/update-1-greece-prepares-for-privatisation-of-biggest-power-company-
idINL6N0PK4FJ20140709. 
75 Danias, Swales, and McGregor, “The Greek Electricity Market Reforms,” 1045. 
76 Danias, Swales, and McGregor, 1045. 
77 Danias, Swales, and McGregor, 1042. 
78 “New target model department at Mytilineos, raising retail, RES goals,” Energy Press, last modified October 9, 2020, 
https://energypress.eu/new-target-model-department-at-mytilineos-raising-retail-res-goals/. 



68 
JOURNAL OF LAW AND SOCIETY VOLUME XII 
 

Demand for electricity “decreased by 16% from 2008 to 2016 due to the economic crisis.”79 Seeking 
an equilibrium, where demand matches supply, “can lower the cost of electricity in wholesale markets, 
and in turn, lead to lower retail rates.”80 Demand response gives the consumer a larger role in directing 
the electric grid. Firms offer “time-of-use pricing, critical peak pricing,” and “real time pricing” as 
market signals to improve allocation of energy based on generation capability and needs of consumers 
throughout the day.81 Time-of-use pricing, for example, is the cost of producing electricity at different 
times of the day based on demand; this allows consumers to have more control over their electricity 
bills by adjusting their usage habits to save money. As part of grid modernization, demand response 
is critical to security of supply in Greece, minimizing power outages, voltage fluctuation, and grid 
failures.  

Demand response participation enables market liberalization, bringing Greece a step closer to 
achieving the Target Model. As more competitors join the electricity market, “price caps will be 
removed, making prices reflect the real value of electricity in time and location (real-time pricing).”82 
Additionally, with market liberalization comes reduced rates, economic growth, faster economic 
recovery, distribution of wealth, and future increases in energy demand. 

Market liberalization ensures horizontal integration through the introduction of new market 
players, but vertical unbundling of transmission and distribution sectors must also be made. In 
Greece’s case, the vertical unbundling (see Figure 1) split a pseudo-monopoly of two public firms, 
PPC and the Hellenic Transmission System Operator (HTSO), to four different firms in 2011 under 
law 4001/2011.83  This law states the necessity for effective separation of transmission and distribution 
activities. The larger PPC was divided into the Hellenic Electricity Distribution Network Operator 
(HEDNO) and the smaller PPC, which retained its name. As if that were not enough acronyms, 
HTSO was split into ADMIE and Operator of Electricity Market (OOEM).84 Despite some vertical 
unbundling, the Greek government still owns all four of these companies and exercises control over 
them.  
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Vertical unbundling, horizontal integration - and overall market liberalization - leads to the 

selection of an independent system operator. The system operator oversees both facilitation of 
competition and the maintenance of network stability. The HTSO could not continue as a system 
operator because it operated both the wholesale market and the transmission network.85 After the 
division of the HTSO, some bias was removed from the market and power was distributed. This has 
improved chances of Greek cooperation with the EU, creating more actors with interests in a 
wholesale energy market who are willing to negotiate and compromise to meet their differentiated 
goals. 

Figure 1: Vertical Unbundling of the Greek Electricity Market86 
 
A Step Closer to the “Target Model” 

Greece is transitioning to the EU Target Model, contributing to the design of a European 
Single Market. This model divides one market into four and includes intraday, day-ahead, forward, 
and balancing markets under law 4425/201687 (see Figure 2) establishing the responsibilities of 
Greece in accomplishing law 2015/1222’s “market coupling regulation” for “unification of the 
national electricity markets” to enable energy trading.88  The intra-day market “is the market for 
sale/purchase of electricity during the day of delivery.”89 It follows the closing of the day-ahead 
market and closes prior to the electricity delivery. The day-ahead market is supposed to ensure 
“sufficient generation capacity to meet demand at any given moment of the next day at minimal 
cost.”90 The forward market is a bilateral contract used to ensure that there will be supply of 
electricity when it is most needed. This bilateral contracting occurs “due to high volatility of spot 
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prices” since demand and supply in the electricity wholesale market is matched instantly.91 These 
prices change every half hour and can vary dramatically. Lastly, the balancing market “is the 
institutional arrangement that deals with balancing of electricity demand and supply.”92 Balancing 
markets require security of supply, which Greece lacks because of its shortage of energy storage.  

RAE has been organizing the division of the markets towards the Target Model. According 
to RAE, the day-ahead market and the intra-day markets will be run by Hellenic Energy Exchange 
(HENEX), with direction from the European Bank, the Athens Stock Exchange, the Hellenic Gas 
Transmission System Operator S.A. (DESFA), Hellenic Electricity Market Operator (LAGIE), and 
the IPTO. The balancing market will be run by the IPTO.93 The introduction of new actors reduces 
the probability that Greece will use its wholesale electricity market to satisfy political agendas. Each 
organization answers to its own operator, all decentralized, though government coordination and 
cooperation are vital to the market’s success. The intra-day market improves RES since it enables 
distributors to modify their portfolios in real time. This is essential to decarbonization goals of the 
EU, creating capability - a foundation for energy transition to RES.  

Greece has been taking massive steps ahead in the second half of 2020. Greece is launching 
three power-related markets as part of its reforms for the Target Model; the day-ahead and the 
intraday markets are overseen by Energy Exchange and the IPTO is managing the balancing market, 
a “new tool for the system” and the hardest market to make functionable as seen from the dry tests 
during the summer of 2020.94 Despite the lack of confidence by market players, which may have 
been the cause of raising the day-ahead price of opening day from 53 euros per MWh to 61 euros 
per MWh, the Target Model continues to constitute a pioneering move for Greek energy.95 The 
Target Model is the basis for market coupling, and following its establishment, it has stimulated talks 
with Italy and Bulgaria.96 The European Commission has become increasingly satisfied with the 
levels of market liberalization, but still believes that the “PPC’s market share needs to drop further”; 
however, PPC’s market share decreased from 73.5% to 67.7% in June 2020, a promising downwards 
trend.97 
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Figure 2: Explanation of the Greek new electricity market design98 

 
The Transitory Flexible Remuneration Mechanism 

The intraday and balancing markets both allow energy unit trading, providing supply 
flexibility needed to incorporate RES. The Transitory Flexible Remuneration Mechanism (TFRM) 
“was approved by the European Commission in 2016 [and] was terminated by the end of April 2017 
according to the provisions of the Decision of the European Commission.”99 The TFRM’s job was 
to compensate electricity producers for their “flexibility services to the [transmission system 
operator].”100 The lack of a balance market prevents some large industrial firms from entering the 
wholesale market, which limits supply flexibility in the first place. The Target Model has promoted a 
wholesale market, efficiency, flexibility, security of supply, and renewable energy. Cooperation with 
the EU is, thus, vital to Greece’s grid development. 
 According to the EC decision, the Greek government will continue to use the TFRM even 
after achieving the Target Model.101 This is because the wholesale market is new and producers, 
consumers, and market operators must have time to adjust. The Greek market carried out a test 
following the EU court ruling, making lignite decommissioning seem more viable. The continuity 
provided by the TFRM will help the country achieve a smoother transition to a lignite-free PPC. To 
fill the gap in load left by lignite, natural gas is becoming cost competitive.  

 
The Capacity Remuneration Mechanism 
  The Greek government continues to aid the PPC. As a result, the Greek government seeks 
to implement the Capacity Remuneration System (CRM), a subsidy scheme that would remunerate 
coal plants to provide power during peak demand. Capacity mechanisms are often used in the EU to 
reimburse producers for surplus electricity. CRM makes sure that the market stays at or above 
equilibrium and is a source of revenue for producers that incentivises security of supply. The CRM 
appears to be a step in the wrong direction in the eyes of the EU, especially as the competitive 
wholesale market is being set up. The Greek government tried to accelerate the process “and push 
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the scheme through quickly, before new rules in the EU’s Clean Energy Package.”102 The PPC 
would be remunerated before the divestment of the majority of its coal-fired plants if the CRM 
came into effect. The government's political agenda did not advance, though, because the Target 
Model is a prerequisite to the EU authorization of the CRM and the commission does not favor the 
CRM's nature as a last resort. Capacity mechanisms cannot be permanent support schemes in the 
market. The CRM acts directly against decarbonization by incentivising surplus energy production 
using coal and does not substitute flexibility as a means to ensure security of supply. The CRM is 
viewed by the EU “with suspicion, insofar as it sees them as a real threat to free competition in the 
market,” hurting Greece’s position after several negative EU court decisions.103 The CRM will 
“prolong Greece’s dependence on fossil fuels” and the EU is in not going to begin remunerating 
coal at a time when its goal is to phase it out.104  
 

IV. UNITED NATIONS AGREEMENTS PAVING THE WAY FOR A GREEK TRANSITION 
The 2015 United Nations Climate Change Conference (COP 21) and the Paris Agreement 

The last twenty COPs have discussed climate change at length, but rarely prescribed solutions.      
COP21 became “a historically significant landmark in the global fight against climate change” because 
it determined the first steps towards greener energy sources.105 Countries of the world agreed to limit 
the global temperature increase to 1.5 degrees Celsius and send a clear “signal to all stakeholders, 
investors, businesses, civil society and policy-makers that the global transition to clean energy is here 
to stay.”106 “[M]ore than 150 governments submitted plans to reduce carbon emissions.”107 Greece 
was one of them. All countries are encouraged to submit their decarbonization plans by the end of 
2020 while “dozens… have these plans underway.” 108 
 
Overlap between EU & UN Climate Policy 

The 27 member states of the EU109 form a strong block within the UN, usually acting in 
solidarity with each other. The European Parliament is in favor of a very ambitious European 
Climate Policy, calling “on all Parties to revise their INDCs before 2020.”110 EU countries were 
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some of the first countries to ratify the Paris Agreement.111  However, the EU Commission and 
Council must weigh different economic structures and energy mixes against their commitments and 
UN sustainability goals. The UN has no authority to directly enforce agreements. The EU may, 
though, enforce its own analogous policies, like the LTS 2050.   

 
V. ALIGNING THE GREEK ENERGY MARKET WITH EU REGULATIONS 

The Case of Ptolemaida V 
Greece has been negotiating the CRM as the PPC builds a new coal-fired plant: Ptolemaida V.      

The government, as owners of PPC, were initially willing to disregard the EU Commission’s 
environmental policies in building the plant.  

Greece has continuously refused to cooperate with EU policy. In 2010, Brussels published 
Europe’s 2020 flagship initiative Innovation Union, while the Greek government validated Ptolemaida 
V and began its investment bidding process.112 In 2011, the EU Commission published the Roadmap 
for moving to a competitive low-carbon economy in 2050, urging its member states to restructure 
their political agendas to meet EU goals. 113 The Greek government then announced that it had found 
investors for the coal-fired plant. In 2014, Greece began licensing for the plant as the EU presented 
its 2030 Climate and Energy Framework.114 In 2016, in direct ignorance of the 2015 Paris Agreement, 
which stated lignite must be phased out in the next two decades, and the LTS 2050, the PPC stated 
that the cost of the unit was expected to increase.115  

Ptolemaidas V licenses were first signed in 2015 by the ex-Minister of Energy and 
Environment. At the time, the cost of the unit was estimated at around €1.3 billion ($1.5 billion) and 
expected completion by 2020.116 In total, Greece has spent roughly €151 million ($170 million) per 
year on subsidies for coal.117 The EU has stayed true to its goal of decarbonization and increased CO2 

prices to roughly €25 ($28) per tonne.118 This directly raised the projected costs of Greece’s coal 
projects. The PPC is already in debt and, following elections in 2019, it began to lose investors for 
Ptolemaida V.  

According to the European Parliament’s legislative resolution adopted in March 2019, as of 
January 2020, new plants will not be able to receive capacity payments if they go beyond emissions of 
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550 grams of CO2/kWh.119 Ptolemaida V would, obviously, not be able to receive funding from 
capacity mechanisms. The policy will become even stricter in 2025, when the emissions quota for 
capacity mechanism funding will drop from 550 grams of CO2/kWh to just 350.120 

The Greek Ministry of Energy and Environment drafted a proposal for the establishment of 
a CRM to save its lignite plants.121 The PPC’s president wrote a letter to Margrethe Vestager, now 
Executive Vice-President of the EU commission, explaining the need for a CRM to keep Ptolemaida 
V. Vestager replied that capacity mechanisms “must not be backdoor subsidies for a specific 
technology, such as fossil fuels.”122 The PPC had countless chances to cease development. Greece 
must understand that it is part of a union and that for a union to function well, it needs all members 
to cooperate and show willingness to strive towards one common goal: in this case, decarbonization. 
 In 2017, the PPC made an appeal to the European Court to remunerate coal units using the 
TFRM.123 The PPC’s appeal prevented the completion of the Target Model, preventing activation of 
the TFRM and demand response mechanisms, delaying Greece’s satisfaction of prerequisites for 
bailout payments. Now, the PPC must complete Ptolemaida V to avoid charges of fraud from 
investors, dooming the funds to sink into an investment at odds with policy goals.  Greek energy 
investments must have a long-term strategy. Currently, the Target Model has been established, and 
Greek Minister of Energy and Environment Kostis Hatzidakis states that Greece is in “constant 
contact” with the European Commission regarding their energy plans and strategies.124 Ptolemaida V 
will continue to be constructed and is set to finish in 2022, but Hatzidakis states that Ptolemaida V 
will only work until 2028, which is the coal phase-out date set for the country by Greece’s Prime 
Minister Kyriakos Mitsotakis.125 The rest of the country will follow the “master plan” and 
disassemble all lignite units, apart from the PPC’s Ptolemaida V.126 Based on these developments, 
the Greek government appears to be very set on following the European path and phasing out coal. 
 
The Long-Term Strategy 2050 Plan 

The LTS 2050 Plan is the commissions’ “strategic long-term vision for a prosperous, 
modern, competitive and climate neutral economy” by 2050, based on the 2015 Paris Agreement to 
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121  Ministry of Environment and Energy, “Public consultation of the proposal of the Ministry of Energy and 
Environment for the submission of the final notification to DG Competition for the establishment of a Long-Term 
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keep the global increase in temperature below two degrees Celsius.127 This plan demonstrates 
commitment to transitioning to more environmentally friendly energy options and sets the basis for 
negotiations. Though LTS 2050 might not lay out a rigid plan for decarbonization by 2050, it seeks 
to inspire action on climate change.  

The LTS inspired the creation of national LTSs among member states. These govern member 
states’ national energy transitions, much like NDCs made at UNFCCC COP. Having “overarching 
governance frameworks provide stability and thus send a more credible signal about the direction of 
travel to all actors involved.”128 Member states are required to prepare a strategy by January 1, 2020.129 
States must include their goals for emission reductions of GHGs and illustrate how measures consider 
their “socioeconomic effects.”130 During its presentation of the LTS 2050, the commission explained 
that climate change was already affecting its EU member states, recording “€283 billion in economic 
damages” in 2017.131 

The LTS 2050 aims to leave no member state behind, achieving prosperity and economic 
growth while transitioning to a carbon neutral model. Greece’s LTS 2050 includes the reduction of 
“GHG emissions by 60%-70%” from 2005 levels by 2050, and it is expected to “produce 85%-100% 
electricity generation from renewable energy sources.”132 Once it has phased out coal, ideally by 2028, 
it must “significantly reduce oil consumption” and “increase the use of biofuels.”133 After integrating 
the Target Model, it must improve it further by developing “decentralised production units and smart 
grids.”134 Greece’s LTS was drafted with an anticipated economic recovery and rise in electricity 
demand in mind. To achieve its LTS, the Greek government must continuously update its plan based 
on real demand and new forecasts. Greece is on the road to transitioning to greener energy sources, 
following this LTS alignment and the 2019 COP. 
 
The Horizon 2020 & the 2030 Climate & Energy Framework 

The Horizon 2020 and the 2030 Climate and Energy Framework are LTS 2050 milestones 
created by the EU for member states. They hope to keep all EU member states transitioning at a 
similar pace when working towards the final 2050 goals of decarbonization, providing attainable 
goals at the end of each decade. 

The Horizon 2020 was named after 20-20-20 targets for the year 2020 which include “a 
reduction in GHG emissions of 20%... an increase of renewable energy supply by at least 20% of total 
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demand and an increase of energy efficiency by at least 20%.”135 The Horizon 2020 program is coming 
to an end, but its main goal was to ensure that the EU had the right research opportunities and capacity 
to innovate, making good use of RES technologies before 2030.136 

The 2030 Climate & Energy Framework includes “a reduction in GHG emission of 40%... 
an increase of renewable energy supply by at least 27% of total demand and an increase of energy 
efficiency by at least 27%.”137 The aims of the two plans are essentially the same, only the numbers 
for 2030 naturally increase. However, the 2030 framework also requires “completion of the internal 
energy market.”138 This calls for the current target of 10% of electricity supply interconnection, the 
proportion of energy supply across the union with capacity to trade, to be extended to 15% by 
2030.139 Greece has moved back talks about market coupling due to the delay of Target Model 
integration, but is now on its way again to couple with markets in its regional geographic area.140  

 
VI. CONCLUSION 

Greece has a very promising future. It has understood the importance of finding a long-
lasting solution to climate change and ensuring sustainability for the generations to come. Through 
international agreements and aspirations of contributing to a cleaner planet, it has shown an ability 
to put arbitrary political agendas to the side. Having overcome one of the harshest economic crises’ 
in modern history, it is inching closer to integration of its newly established Target Model, which will 
allow it to enter a European Single Market. If it chooses to follow EU protocol and remains 
organized and ambitious, it will reach its 2030 milestone and may achieve decarbonization by 2050. 
Before that, though, Greece must transpose its hard rock mentality into the symphony of the EU 
energy economy. 
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Although Brazilian democracy has according to most standards consolidated, I argue that the 
country suffers from institutional weaknesses in its electoral processes and political system 
which in turn curtail the country’s quality of democracy, as witnessed through Brazil’s high 
levels of political corruption and lack of horizontal accountability. Brazil’s system of open-list 
proportional representation as well as federalism has allowed for the formation of a weak and 
fragmented party system that is prone to personalistic and clientelistic relations between the 
executive and legislative. In turn, the absence of appropriate checks and balances only further 
encourages the exchange of resources for political support. To situate the case of Brazil in a 
theoretical context, I will draw on literature that explores democracy and its quality, 
institutional weaknesses within electoral and party systems, and the relationship between 
political corruption and low levels of accountability. 
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I. INTRODUCTION 

Brazil has achieved significant progress in democratization since the end of its military regime 
on 15 March 1985.1 Although only partly democratic due to its ties with the legacy of the previous 
military regime and political elites, José Sarney’s administration undertook various efforts towards 
democratizing the country. Months after civilian rule had been reinstated, four major developments 
occurred: 1) illiterate citizens acquired the right to vote, 2) presidential elections which had been halted 
during the military regime were re-established, 3) the process of party formation was encouraged and 
simplified, and 4) political parties such as the Partido Comunista Brasileiro (PCB) and Partido 
Comunista do Brasil (PCdoB) became able to register legally.2 In 1992, Brazil’s second civilian ruler 
was impeached on corruption charges – a shock to what was considered the country’s first instance 
of full democracy. This occurrence, although perhaps a sign of fragility, demonstrated the maturity 
and robustness of the country’s legal system as well as its independence from the military.3 The fourth 
presidential election once again reaffirmed the stability of Brazilian democracy in 1998 with the fourth 
presidential election since the end of military rule, establishing Brazil as the second largest democracy 
in the West.4 

Four years later, the election of Lula da Silva marked a turning point in Brazilian politics and 
democratization, as for the first time in Latin American history, a man of the working class was elected 
President of the Republic.5 This was a remarkable transition from the previous presidents, who had 
been political elites.6 His election had resounding effects within Brazil, establishing a new sense of 
hope in transparency, accountability, and the possibility of a robust democracy.7 Lula’s administration 
shifted the political landscape to the left and focused on social and welfare reforms, representing 
unionized working classes as well as those of the “unorganized and unskilled working class,”8 thus 
representing a sector of the population that had been largely overlooked in past administrations.9 
However, like the previous administrations since the end of military rule, Lula’s was tied to corruption 
and inevitably tarnished.10 Lula, who now faces 25 years in prison, was proven guilty of accepting 
bribes from construction companies.11 Lula’s successor and political protégé, Dilma Rousseff, was 
also associated with a corruption scandal, known as the Petrobras scandal or Operation Car Wash, 
which further incriminated Lula.12 Operation Car Wash, which began in March 2014, was an 

 
1 Leslie Bethell, "The Long Road to Democracy in Brazil,” in Brazil: Essays on History and Politics (London: University of 
London Press, 2018), 161, https://www.jstor.org/stable/j.ctv51309x. 
2 Bethell, "The Long Road to Democracy in Brazil,” 161. 
3 Bethell, "The Long Road to Democracy in Brazil,” 163.  
4 Francisco Panizza, “Is Brazil Becoming a ‘Boring’ Country?,” Bulletin of Latin American Research 19, no. 4 (2000): 501-
525, https://doi.org/10.1016/S0261-3050(00)00035-8. 
5 Peter Flynn, "Brazil and Lula, 2005: Crisis, Corruption and Change in Political Perspective,” Third World Quarterly 26, no. 
8 (2005), 1222. http://www.jstor.org/stable/4017713. 
6 Flynn, "Brazil and Lula, 2005: Crisis, Corruption and Change in Political Perspective,” 1222. 
7 Flynn, 1222.  
8 Lecio Morais and Alfredo Saad-Filho, "Brazil beyond Lula: Forging Ahead or Pausing for Breath?,” Latin American 
Perspectives 38, no. 2 (2011): 32, http://www.jstor.org/stable/29779318. 
9 Morais and Saad-Filho, "Brazil beyond Lula: Forging Ahead or Pausing for Breath?,” 32.  
10 Flynn, "Brazil and Lula, 2005: Crisis, Corruption and Change in Political Perspective," 1222.  
11 “Lula: Brazil's top court ruling could overturn corruption conviction,” BBC News, September 27, 2019, 
https://www.bbc.com/news/world-latin-america-49824375. 
12 Aaron Ansell, “Impeaching Dilma Rousseff: The Double Life of Corruption Allegations on Brazil’s Political Right,” 
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“investigation into allegations that executives at the state oil company Petrobras had accepted bribes 
from construction firms in return for awarding them contracts at inflated prices.”13 Although 
prosecutors were unable to find direct evidence of her involvement in the Petrobras scandal, Brazilians 
assumed that Rousseff had been aware of the ties to corruption between the company and the 
government.14 The country’s dwindling economy and persistent scandals have increased citizen 
perceptions of corruption in the last five years.15  

Today, Jair Bolsonaro, a right-wing conservative nationalist who has repeatedly praised the 
country’s brutal military regime, is the country’s president. Bolsonaro, also known as “the Trump of 
the Tropics,” was elected with 55 percent of the vote in the runoff. He has continuously denigrated 
women as well as other minority groups.16 In addition, his attacks on journalists and the media and his 
continued support for the use of brutal force against alleged criminals paint a worrying picture for the 
future of Brazilian democracy.17  

Unsettlingly, this comes at a time where Latin Americans have shown a general trend of 
increasing disillusionment with democracy, as mistrust in institutions rises, anti-political sentiments 
grow, and socially conservative campaigns continue to dominate the political agenda.18 Polls and 
regional surveys from 2018 illustrate that 71 percent of citizens are dissatisfied with the workings of 
democracy in the region.19 Many Latin Americans have also lost faith in the credibility of institutions, 
with polls indicating that half of Latin Americans believe that almost all presidents in the region are 
corrupt.20 This loss of faith in democracy in Latin America coincides with an increase in the perception 
of corruption. In effect, surveys indicate that 85 percent of Latin Americans believe that government 
corruption is a critical issue, with more than half also believing that corruption has increased in the 
past year.21  

Brazil’s national politics are no exception to the regional trend. Brazil was ranked 35 out of 
100 by Transparency International’s 2018 Corruption Perceptions Index – 100 being ‘highly clean’ 
from corruption.22 As presidents and political parties have been implicated in corruption scandals time 
and time again, citizens’ confidence in political institutions have collapsed, “and, with it, trust in the 

 
Culture, Theory and Critique 59, no. 4 (August 2018): 312–31, https://doi.org/10.1080/14735784.2018.1499432. 
13 “Brazil Corruption Scandals: All You Need to Know,” BBC News, April 8, 2018, https://www.bbc.com/news/world-
latin-america-35810578. 
14 Ansell, “Impeaching Dilma Rousseff: The Double Life of Corruption Allegations on Brazil’s Political Right.” 
15 David Biller, “Brazil’s Economy Seen Shrinking After Industry Collapse,” Bloomberg, May 3, 2019, 
https://www.bloomberg.com/news/articles/2019-05-03/brazil-industry-s-march-drop-boosts-odds-of-economy-
shrinking. 
16 Elizabeth Gonzalez and Luisa Leme, “Tracking the First 100 Days of Brazilian President Jair Bolsonaro,” Americas 
Society/Council of the Americas, April 11, 2019, https://www.as-coa.org/articles/tracking-first-100-days-brazilian-
president-jair-bolsonaro. 
17 Ted Piccone, Latin America's Struggle with Democratic Backsliding (Foreign Policy at Brookings Institution, February 2019), 
https://www.brookings.edu/wp-content/uploads/2019/01/FP_20190226_latin_america_piccone.pdf.  
18 “Latin Americans are Dejected about Democracy,” The Economist, November 8, 2018, 
https://www.economist.com/the-americas/2018/11/08/latin-americans-are-dejected-about-democracy. 
19 Marta Lagos, Informe 2018 (Corporación Latinobarómetro, September 30, 2019), 34. 
20 Lagos, Informe 2018, 65. 
21 “What People Think: Corruption in Latin America & the Caribbean,” Transparency International, September 23, 2019, 
https://www.transparency.org/news/feature/what_people_think_corruption_in_latin_america_the_caribbean. 
22 “Transparency International Knowledge Hub,” Transparency International, last modified January 28, 2019, 
https://knowledgehub.transparency.org/helpdesk/brazil-overview-of-corruption-and-anti-corruption-1. 
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democratic regime established in 1988.”23 The Global Corruption Barometer illustrated that a mere 
35 percent of the country’s population believed that the government was actively and sufficiently 
curbing corruption.24 According to the 2018 Social Trust Index, Brazilians scored alarmingly low in 
trust in the presidency – scoring 13 points out of 100, 0 being no trust.25  

These recent trends – an increase in the perception of corruption, a rise in far-right and anti-
establishment politics, and widespread disillusionment with democracy – put into question the 
condition of democracy in Brazil. Although Brazilian democracy has consolidated in that it is 
considered ‘the only game in town,’26 this paper will put forth that the country suffers from 
institutional weaknesses in its electoral processes and political system which in turn deteriorate the 
country’s quality of democracy, as witnessed through Brazil’s high levels of political corruption and 
lack of horizontal accountability. As I will demonstrate, Brazil’s system of federalism and open-list 
proportional representation has allowed for the formation of a weak and fragmented party system 
which is prone to personalistic and clientelistic relations between the executive and legislative. In turn, 
the absence of appropriate checks and balances only further encourages the exchange of resources for 
political support. To situate the case of Brazil in a theoretical context, this paper will draw on literature 
that explores democracy and its quality, institutional weakness within electoral and party systems, and 
the relationship between political corruption and low levels of accountability.  

 
II. THEORETICAL FRAMEWORK 

Democracy and its Quality  
Since the 1980s, Latin America has witnessed a remarkable period of development in which 

governments have attempted to right the wrongs of military juntas, put in place democratic electoral 
systems and procedures, develop robust economies, and establish new structures aimed at instituting 
a system of welfare and social inclusion. Many of these countries have in fact consolidated, as in the 
case of Brazil,  meaning that “political actors accept the legitimacy of democracy and no actor seeks 
to act outside democratic institutions for both normative and self-interested reasons.”27 Diamond and 
Morlino posit six metrics for understanding a democracy as consolidated, which I will be using as a 
frame of reference for my analysis. These entail the following characteristics: (1) the legal and universal 
right for all adults to vote, (2) free and fair elections, (3) pluralism and a competitive multiparty system, 
(4) robust civil society, (5) sovereign institutions, and lastly, (6) representation of the people.28 In 
addition to these conditions, a democracy must employ good governance, which includes critical 
elements such as accountability, to be defined later in this paper.29  

 
23 Transparency International, “Transparency International Knowledge Hub.” 
24 Transparency International, “Transparency International Knowledge Hub.” 
25 “Confiança Do Brasileiro Nas Instituições é a Mais Baixa Desde 2009,” IBOPE Inteligência, last modified August 9, 
2018, http://www.ibopeinteligencia.com/noticias-e-pesquisas/confianca-do-brasileiro-nas-instituicoes-e-a-mais-baixa-
desde-2009/. 
26 Scott Mainwaring, Guillermo A. O'Donnell, and J. Samuel Valenzuela, Issues in Democratic Consolidation: The New South 
American Democracies in Comparative Perspective (University of Notre Dame Press, 1992). 
27 Yana Gorokhovskaia, "Democratic Consolidation,” Oxford Bibliographies, last modified July 26, 2017, 
https://www.oxfordbibliographies.com/view/document/obo-9780199756223/obo-9780199756223-0224.xml. 
28 Larry Diamond and Leonardo Morlino, eds., Assessing the Quality of Democracy (Baltimore: Johns Hopkins University 
Press, 2005).   
29 Diamond, Assessing the Quality of Democracy, 9 
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Unfortunately, although many Latin American democracies have consolidated, some have 
suffered in regard to the quality of democracy in place. Interestingly, in those cases where democracy 
has been fully institutionalized and normalized in the long-term, there are still cases of degradation in 
the quality of said democracies. In other words, simply because a democracy has been consolidated 
and demonstrates the general respect for the six characteristics mentioned above does not mean that 
it is immune from deterioration or decline.  

To be clear, I am not putting into question Brazil’s democratic consolidation, but rather that 
some elements of the country’s electoral system are inherently weak and have in turn crippled its quality 
of democracy. In this paper, I measure the quality of democracy by the outcomes produced by 
institutional weaknesses – specifically, the normalization of political corruption and a lack of 
accountability.  

According to scholars Larry Diamond and Leonardo Morlino, a democracy of the highest 
quality is “one that provides its citizens a high degree of freedom, political equality, and popular 
control over public policies and policymakers through the legitimate and lawful functioning of stable 
institutions.”30 Democratic quality can be determined based on three indicators: the quality of citizen 
satisfaction with governance (results), the actual rights and freedoms enjoyed by citizens (content), and 
the political responsibility and accountability within and across governmental institutions (procedural).31 
This paper will focus on procedural institutions and mechanisms as an indicator of poor quality of 
democracy in Brazil.  
 An important aspect of procedural democracy is the rule of law. In effect, Diamond and 
Morlino emphasize that a democracy of ‘good’ quality is one that enforces the law at all levels of 
society, including at the political level.32 State officials are thus not exempt from abiding by the law 
and must suffer the same repercussions as citizens if they do not obey the law. Essential to this paper 
is the relationship between the enforcement of the rule of law within the political stratum and 
corruption oversight mechanisms. A country with a robust and energetic rule of law can thereby 
efficiently identify and punish corruption in the political and administrative branches of the state, 
ensuring that “no areas [are] dominated by organized crime, local oligarchs, or political bosses who 
are above the law.”33 Rule of law is of particular importance as a foundational element of 
institutionalized democracy, as all other aspects of democratic quality rely on and build upon it.34 As 
will be observed in the case of Brazil, a country with poor rule of law is particularly susceptible to the 
abuse of power, corruption, and a lack of accountability, leading to fundamental institutional 
weaknesses which hamper the possible development and eventual robustness of a democracy.  

Although political scientists have formulated countless methods to classify varying forms of 
democracy, I will rely on literature which discusses ‘flawed’ democracies as opposed to ‘full’ 
democracies. Because studies on flawed democracies emphasize the prevalence of corruption as a 
reason for the disruption of good governance, they are particularly relevant to the analysis of Brazil. 
Flawed democracies enjoy free and fair elections and respect basic civil rights. However, as in the case 

 
30 Diamond, xi.   
31 Diamond, xi.   
32 Diamond, xiv. 
33 Diamond, xiv. 
34 Diamond, xiv. 
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of Brazil, they suffer from violations of media freedoms and ineffective governance due to 
corruption.35 Mediocre levels of political participation and party competition are also often present in 
flawed democracies.36  

One version of a flawed democracy is a defective democracy, which is characterized by being 
“exclusive in offering only limited guarantees for political rights, or dominated in allowing powerful 
groups to condition and limit the autonomy of elected leaders, or illiberal in the inadequacy of their 
protections for civil rights and the rule of law.”37 Alternatively, a flawed democracy can also take the 
form of a delegative democracy, characterized by “electoral competitiveness and relative civil and 
political freedom, but whose officials, once elected, are only minimally responsible to citizen 
preferences, constrained by other agencies of government, and respectful of the rule of law.”38 Critical 
to this concept is that a president in a delegative democracy is virtually unconstrained by checks and 
balances. Once elected, he or she can act in any way they see fit. Additionally, O’Donnell states that 
delegative democracies undergo low levels of institutionalization throughout the democratization 
process, which in turn allows for an increased likelihood of policy mistakes by the incumbent.39  

In comparison, full democracies respect political and civil freedoms, enjoy a free media and 
active systems of checks and balances, have an independent judiciary, and overall function efficiently 
and effectively.40 Full democracies are also considered to be functional. According to this theoretical 
framework, a full-fledged or robust ‘functional’ democracy relies on the institutionalization of equality, 
freedom, and the limitation of political power.41  In this paper, I argue that democracy in Brazil takes 
a delegative form, as it lacks the appropriate checks and balances to adequately inhibit corruption or the 
ability to appropriately institutionalize a proper party system, all within a system of excessive electoral 
competition. 

 
Institutional Weakness and Electoral Design  
 Brinks et. al. point out that formal institutions are “a set of formal rules structuring human 
behavior and expectations around a statutory goal by (1) specifying actors and their roles; (2) requiring, 
permitting, or prohibiting certain behaviors; and (3) defining the consequences of complying or not 
complying with the remaining rules.”42 Institutions, in other words, are a set of norms entrenched in 
structures which constrain political actors and permit order, increasing the predictability and 
decreasing the flexibility of behavior.43 Examples of critical political institutions are political parties, 

 
35 The Economist Intelligence Unit, Democracy Index 2018: Me Too? Political Participation, Protest and Democracy (The 
Economist, 2019), https://www.eiu.com/public/topical_report.aspx?campaignid=Democracy2018. 
36 The Economist Intelligence Unit, Democracy Index 2018: Me Too? Political Participation, Protest and Democracy. 
37 Diamond, Assessing the Quality of Democracy, xi. 
38 Diamond, xi. 
39 Guillermo O’Donnell, “Delegative Democracy,” Journal of Democracy 5, no. 1 (1994). 
40 The Economist Intelligence Unit, Democracy Index 2018: Me Too? Political Participation, Protest and Democracy. 
41 Matthijs Bogaards, “How to classify hybrid regimes? Defective democracy and electoral authoritarianism,” 
Democratization 16, no. 2 (2009): 401. 
42 Daniel Brinks, Steven Levitsky, and Maria Murillo, Understanding Institutional Weakness: Power and Design in Latin American 
Institutions (Cambridge: Cambridge University Press, 2019), 8. 
43 R.A.W. Rhodes, Bert Rockman, and Sarah Binder, The Oxford Handbook of Political Institutions (Oxford: Oxford University 
Press, 2008), 5.  
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systems of checks and balances, an effective legislature, and competent bureaucracies.44 Ensuring the 
institutionalization of these norms and therefore creating strong institutions is a fundamental aspect 
of democracy and its quality. An important means of establishing a robust democracy requires putting 
in place the capacity to ensure accountability within and across political institutions.45  

A crucial element of democracy and its quality is the design of its electoral system.46 Essentially, 
“the choice of electoral system is one of the most important institutional decisions for any 
democracy.”47 Electoral systems shape and reinforce political interests and incentives, are generally a 
product of circumstance and historical precedence, and are often influenced by the legacies of 
colonialism.48 Whether chosen or by circumstance, electoral systems are often shaped and influenced 
by their potential political advantage. As a result, “calculations of short-term political interest can often 
obscure the longer-term consequences of a particular electoral system and the interests of the wider 
political system.”49 This paper will examine the system of open-list proportional representation which was 
adopted in Brazil in 1932.50  
 In a system of proportional representation (PR), a party’s share of the vote corresponds to 
how many seats they will hold in the legislature.51 PR systems can be of particular advantage in 
countries facing societal cleavages and inequalities, as they provide for a more representative system 
which takes into account both minority and majority stakes.52 PR systems often clarify party ideology 
and leadership because they require political parties to put forward lists of candidates.53 Additionally, 
a PR system encourages parties to campaign beyond districts where they have a stronghold because 
“the incentive under PR systems is to maximize the overall vote regardless of where those votes might 
come from.”54 However, PR systems also yield negative trends and results which can weaken political 
institutions, such as increasing levels of political fragmentation and coalition governments, as is 
witnessed in the case of Brazil.55  

In an open-list proportional representation system, voters must indicate their preferred parties 
and have the ability to also indicate their preferred candidate within the said party.56 Remarkably, Brazil 
is the only country in the world to have maintained the open-list system for such an extensive period 
of time.57 Brazil’s open-list proportional representation system, to be discussed later at greater lengths, 
is one such case in which calculations of political advantages were a reason for the adoption of a 

 
44 Samuel Huntington, Political Order in Changing Societies (New Haven: Yale University Press, 1968), 1. 
45 Daniel Levine and José Enrique Molina, The Quality of Democracy in Latin America (Boulder, Colo.: Lynne Rienner 
Publishers, 2011), 5.  
46 Levine and Molina, The Quality of Democracy in Latin America, 8.  
47 Andrew Reynolds, Ben Reilly, and Andrew Ellis, Electoral System Design: The New International IDEA Handbook (Stockholm, 
Sweden: International Institute for Democracy and Electoral Assistance, 2005), 1.  
48 Reynolds, Reilly, and Ellis, Electoral System Design: The New International IDEA Handbook, 1. 
49 Reynolds, Reilly, and Ellis, 2. 
50 Jairo Nicolau, “The open-list electoral system in Brazil,” translated by Plínio Dentzien, Dados 3, no. 1 (2007): 2, 
http://socialsciences.scielo.org/pdf/s_dados/v3nse/scs_a05.pdf. 
51 Reynolds, Reilly, and Ellis, Electoral System Design: The New International IDEA Handbook, 57.  
52 Reynolds, Reilly, and Ellis, 57. 
53 Reynolds, Reilly, and Ellis, 57. 
54 Reynolds, Reilly, and Ellis, 58. 
55 Reynolds, Reilly, and Ellis, 58. 
56 Reynolds, Reilly, and Ellis, 84. 
57 Nicolau, “The open-list electoral system in Brazil,” 2. 
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specific electoral system.58 “Since at least 1932 when an electoral code introduced broad reforms, 
Brazilian politicians have consistently chosen electoral systems that maximize their autonomy vis-à-
vis their parties.”59 In the midst of the re-designing of Brazil’s electoral system after the end of the 
military regime in 1985, political elites pushed for a system which would ensure their continued 
domination over parties.60 
 A functioning and institutionalized party system is vital for the proper quality of democracy.61 
In effect, parties “are the main agents of political representation and are virtually the only actors with 
access to elected positions in democratic politics.”62 In a democratic system, political parties and the 
actors within them are fundamental agents in shaping and forming policies and their political 
environment.63 Critically, “because parties control access to policy-making positions, the way they 
function is a key in affecting the performance and viability of Latin American democracy.”64 Brazil is 
an interesting case in which political elites, motivated by personal interests, have institutionalized  
various electoral mechanisms which have in turn encouraged a weak party system.65 As I argue below, 
Brazil’s system of open-list proportional representation, adopted as a means to ensure greater political 
advantage, has only led to greater party fragmentation. In turn, accountability across branches of the 
government has been limited, allowing political corruption to flourish.  
 
Political Corruption and Horizontal Accountability 

This paper considers prevalent political corruption and a lack of horizontal accountability as 
two indicators for a decrease in a country’s quality of democracy, as they inhibit the proper 
preservation of the rule of law at all levels of society.  

Political corruption – here defined as “the inappropriate use of common power and authority 
for purposes of individual or group gain at common expense” 66 – is prevalent in Latin American 
countries.67 Corruption within the political realm can take various forms, whether it be focused on 
campaign financing or contracting for public services and goods. When political corruption takes 
place, resources are often exchanged as a means of obtaining political support, which “involves the 
manipulation of public power by officials for the purpose of ‘buying’ political support in Congress, 
financial support from the business community, or […] from other interest groups.”68 Exchanges of 
both private and public goods can occur. Public goods exchanged, such as hospitals or roads, are 

 
58 Scott Mainwaring, “Politicians, Parties, and Electoral Systems: Brazil in Comparative Perspective,” Comparative Politics 
24, no. 1 (1991): 23. 
59 Mainwaring, “Politicians, Parties, and Electoral Systems: Brazil in Comparative Perspective,” 24. 
60 Mainwaring, 24. 
61 Scott Mainwaring and Timothy Scully, eds., Building Democratic Institutions: Party Systems in Latin America (Stanford: Stanford 
University Press, 1995), 3.  
62 Mainwaring and Scully, Building Democratic Institutions: Party Systems in Latin America, 2. 
63 Mainwaring and Scully, 3. 
64 Mainwaring and Scully, 4. 
65 Mainwaring, “Politicians, Parties, and Electoral Systems: Brazil in Comparative Perspective,” 30. 
66 Mark Warren, "What Does Corruption Mean in a Democracy?," American Journal of Political Science 48, no. 2 (2004): 332. 
67 John Bailey, “Corruption and Democratic Governability in Latin America,” in Corruption and Democracy in Latin America, 
ed. Charles H. Blake and Stephen D. Morris (Pittsburgh: University of Pittsburgh Press, 2009), 60. 
68 Barbara Geddes and Artur Ribeiro Neto, "Institutional Sources of Corruption in Brazil,” Third World Quarterly 13, no. 4 
(1992): 645. 
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known as pork. In countries such as Brazil with high levels of party competition and multipartism, 
pork is often exchanged for key legislative support. Private goods are also exchanged frequently by 
the executive through his or her clientele network. Individuals that “control significant political 
resources such as seats in a constituent assembly or legislature or control over large blocks of citizen 
votes” are able to demand tremendously high prices in exchange for their support. These prices can 
take the form of acquiring jobs for relatives or tax deductions.69  

Illegal cases of political corruption occur when the incumbent or other officials undertake 
specific actions with the aim of enriching themselves. Such cases include accepting kickbacks or 
money from specific groups, protecting criminal organizations, evading taxes, or facilitating 
government contracts in which companies and contractors reward government action with payments. 
Oftentimes, these sorts of politically corrupt activities take place in countries with institutionally weak 
electoral systems, as in the case of Brazil. Although it was once considered that political corruption 
“greased the wheels” of economies undergoing development, there is now general consensus that 
“corruption distorts the criteria by which public policies are chosen and thereby undermines the 
efficiency, efficacy, and public-regardingness of those policies, [which] as a result… worsens 
investment and business conditions and reduces aggregate well-being.”70 

Corruption can thus have a great impact on democratic quality. According to John Bailey, 
corruption has effects on three prominent areas directly related to democracy: (1) “interest 
articulation,” or inputs, (2) policymaking, or conversion, and (3) the implementation of such policies, or 
outputs.71 The input stage is marked by procedural systems such as elections, participation, competition 
between parties, and voting. Corruption can occur here in the form of bribing, vote buying, falsifying 
the media, or campaign financing.72 It is important to note here that varying electoral systems can have 
different impacts on corruption. In cases where a closed-list-proportional representation system is in 
place, corruption is more centralized, as party leaders administer nominations.73 Where open-list 
proportional representation (PR) is established, such as in the case of Brazil, “general elections 
would… seem to decentralize corruption as several candidates compete to attract support from party 
followers.”74 Because open-list PR occurs in an environment where inequality and poverty is 
widespread, party competition is extensive, and campaign funding is abundant, there is also increased 
potential as well as incentives for bribery.75 Relevant to note here is the oftentimes corruptive impact 
of inequality on democracy. “Rising inequality means that resources are concentrated in the hands of 
a few,” 76 further concentrating power. This is particularly applicable to the case of Brazil, in which 
politics has been historically dominated by the rich and powerful. Policy-making is also prone to 
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corruption, for example in cases where executives offer cash or rewards for legislative policies in order 
to expand their coalitions.77 Lastly, corruption can take place during the implementation or 
adjudication of policies, such as through the sale of administrative decisions or clientelism.78 Such 
cases of corruption throughout the electoral and decision-making processes highlight the importance 
of accountability in ensuring proper governability and democratic quality.79  

Corruption in Brazil stems from a weak institutional system which encourages the exchange 
of pork between the executive and legislative in order to garner greater support within the presidency. 
What emerges is a system defined by clientelistic relationships which promote political corruption to 
attain a political advantage.  
 Horizontal and vertical accountability are both critical in order to establish an enduring 
democracy. The latter type, which I will not focus on in this paper, is defined by the level of 
accountability between citizens and officials.80 Vertical accountability relies heavily on its horizontal 
counterpart and the rule of law.81 Horizontal accountability refers to the checks and balances put in 
place across political institutions to ensure the limits of those in power.82 This sort of accountability is 
crucial for the effective functioning of democracy as it holds those who govern responsible. An 
important aspect of horizontal accountability is the presence of overlapping authority, which “ensures 
that if one institutional actor fails to perform its duty to expose, question, and punish – and ultimately 
deter – corrupt behavior, another institution may initiate the accountability process.”83  

Often, a lack of proper horizontal accountability and poor quality of democracy overall can 
be attributed to core institutional weaknesses in the very foundation of a state and its democratization 
process, like those explored in the previous sections of this paper. For example, recent studies on 
institutional weakness with a focus on Latin America have emphasized that those in charge of creating 
and shaping electoral rules as a part of the democratic transition often design them with the self-
interest to inflate their electoral advantage – a phenomenon which is responsible for the shaping of 
Brazil’s electoral design.84 This would mean that since its very inception, the quality of democracy in 
the country is bound to deteriorate and suffer from institutional weakness.  

Accountability is thus extremely important in the creation of a stable democracy of high 
quality, as it is inextricably linked to freedom and equality.85 Where the government and incumbent 
are accountable to the country’s citizens as well as other institutions within its framework, the interest 
of the people is more likely to be protected and guaranteed. And, by the same token, accountability 
cannot be institutionalized in cases where the government lacks respect for the rule of law and resorts 
to corrupt practices to gain political clout.  

The Brazilian case is one in which institutional weakness has prevented the formation of 
robust accountability structures and in turn allowed for rampant corruption. What has developed is 
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thus a dilemma in which institutions lack the proper mechanisms to appropriately curb corruption, 
thereby institutionalizing clientelism and patronage politics.  
 
III. THE CASE OF BRAZIL: INSTITUTIONAL WEAKNESS AND THE QUALITY OF DEMOCRACY IN 

DECLINE 
The 1988 Constitution of Brazil put in place and strengthened various democratic institutions 

that marked the consolidation of Brazilian democracy. These included the separation of powers, the 
establishment of civilian elections that would take place every four years, an open-list proportional 
representation system for the legislative branch, and a two-round majoritarian system for the executive 
branch.86 However, since the consolidation of democracy in Brazil, political corruption and a lack of 
accountability have been prevalent in the country. 

The following sections will explore institutional weakness in Brazil and how it has led to a 
decline in the country’s quality of democracy. The existence and prevalence of structural defects within 
core electoral and political institutions, such as the country’s system of open-list proportional 
representation, have led to a weak and fragmented party system. This is further aggravated by Brazil’s 
adoption of federalism, “political system in which government power and responsibility is divided 
between a federal legislature and a number of state or provincial legislatures,”87 which encourages 
party fragmentation at the detriment of national cohesion. In turn, presidents are forced to build 
coalitions to gain key support within the legislature as a means to pass legislation at the national level. 
This phenomenon has consequently generated and institutionalized a system of patronage, in which 
presidents reward legislative supporters with pork and coalition goods.  

Making matters worse is the country’s lack of institutional mechanisms put in place to enforce 
proper accountability at the national and state levels. These elements of Brazil’s institutional design 
have allowed for political corruption to become normalized within political institutions, a key indicator 
of a decline in the quality of democracy. To provide a global perspective of the country’s weakening 
democracy due to increasing corruption, it is useful to examine Transparency International’s Corruption 
Perceptions Index (CPI). In 2010, Brazil was ranked 69th out of 178 on the CPI. Today, Brazil is ranked 
106th, with its worst score since 2012.88 According to Transparency International, “corruption remains 
one of the biggest impediments to economic and social development in Brazil.”89 

 
Open-List Proportional Representation, Federalism, and a Fragmented Party System 
 Brazil’s electoral process is characterized by a system of open-list proportional representation 
for the legislature and in which presidential elections “take place under a two-round majority run-off 
system, with candidates competing for votes throughout the country’s 8,511,965 sq. km area.”90 In 
Brazil’s legislative electoral system, “voters must vote for candidates: the number of seats received by 
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each party is determined by the total number of votes gained by its candidates, and the order in which 
the party’s candidates are elected to these seats is determined by the number of individual votes they 
receive.”91 This provides voters with greater freedom to decide on their preferred candidates, but 
unfortunately can lead to an increase in party fragmentation because candidates within parties must 
compete for votes.92 Additionally, the open-list PR system motivates party competition within parties 
and between parties.93 In effect, Brazil’s electoral design encourages individualism and self-interest as 
candidates must cultivate a personal vote and cannot depend on his or her party for the election.94 
This, in turn, weakens the institutionalization of party structures.95  

Brazil’s proportional representation system reduces party control over the list of candidates, 
and therefore, “because there is a premium on individual campaigning and because significant benefits 
accrue to winning, proportional representation with an open list has been conducive to profligate 
individual campaign spending in Brazil.”96 In turn, the Brazilian party system suffers from a lack of 
cohesion and excessive individualism, as well as rampant corruption.97 In short, Brazil lacks proper 
party institutionalization, as can be seen through the country’s “party system where more than ten 
parties consistently gain representation to congress, where personalistic appeals to the electorate are 
the norm, where politicians switch parties frequently, where half the voters do not self-identify with 
any party, and where even those that do identify have a very weak notion of ideology.”98  

Party fragmentation, which refers to the distribution of seats accorded to the various active 
parties,99 can be attributed to Brazil’s open-list proportional representation and low levels of 
institutionalization. As this paper will discuss in greater lengths in the following sections, party 
fragmentation due to institutional weakness in the electoral and federal system, which in turn forces 
coalition building, enables and valorizes the value of pork exchange, thus bringing about increased 
political corruption. 

Simultaneously, federalism also impacts Brazil’s weak multiparty system by further 
fragmenting national party cohesion and increasing political corruption.100 Within a federal system, 
varying subnational interests often lead to conflict, in turn weakening parties at the national level.101 
In effect, “decentralized federalism is an obstacle to the creation of disciplined national parties that 
project a more or less homogenous image across state lines.”102 Brazil is comprised of one federal 
district and twenty-six states, a system that evolved after the establishment of the 1988 Constitution 

 
91 Reynolds, Reilly, and Ellis, Electoral System Design: The New International IDEA Handbook, 84. 
92 Reynolds, Reilly, and Ellis, Electoral System Design: The New International IDEA Handbook, 84. 
93 Reynolds, Reilly, and Ellis, Electoral System Design: The New International IDEA Handbook, 87. 
94 Scott Mainwaring, Rethinking Party Systems in the Third Wave of Democratization: The Case of Brazil (Stanford: Stanford 
University Press, 1999), 249. 
95 Mainwaring, Rethinking Party Systems in the Third Wave of Democratization: The Case of Brazil, 249. 
96 Mainwaring, 250.  
97 Mainwaring, 250. 
98 Cesar Zucco, “Stability Without Roots: Party System Institutionalization in Brazil,” in SSRN (ed) Working Paper Series 
(2010): 1, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2002359. 
99 Scott Mainwaring, “Political Parties and Democratization in Brazil,” Latin America Research Review 30, no. 3 (1995): 180. 
100 Mainwaring, Rethinking Party Systems in the Third Wave of Democratization: The Case of Brazil, 5. 
101 Scott W. Desposato, "The Impact of Federalism on National Party Cohesion in Brazil,” Legislative Studies Quarterly 29, 
no. 2 (2004): 259, http://www.jstor.org/stable/3598633. 
102 Mainwaring, Rethinking Party Systems in the Third Wave of Democratization: The Case of Brazil, 263. 



96 
JOURNAL OF LAW AND SOCIETY VOLUME XII 
 

which decentralized state authority to municipal governments.103 Most elections and nominations for 
political offices, as well as the establishment of coalitions, occur at the decentralized local level, which 
means that “this decentralization of governance and resources to state and local institutions helps 
direct national politicians’ career aspirations to local offices and enhances the influence of local 
politicians among national legislators.”104 Because politicians and legislators, their interests, and their 
support (in the form of their receipt of pork, for example) are so tightly tied to local interests, parties 
at the national level suffer from greater fragmentation and lack of cohesion.105  

As emphasized by Scott Desposato, there are three actors at the state level which can fragment 
national parties in the interest of states: executives, such as state governors; interests, in the form of other 
political actors pressuring deputies to focus on state interests and to disregard national interests; and, 
lastly, political parties.106 Brazilian legislators can be influenced by state executives, as these control many 
resources which can impact their careers and levels of support. Because governors in Brazil control 
budget policies as well as ministerial positions, they are often able to dispatch pork to reward or 
penalize legislators.107 Other interests, such as those of voters or business and political elites, brought 
about by Brazil’s federal system, can also induce party fragmentation at the national level by mobilizing 
actors along state conflicts and interests, working against national cohesion.108 In the case of political 
parties, Brazilian candidates are more likely to depend on resources and contributions at the individual 
state level because funds for campaigns are raised solely by the candidate and not with compensation 
from the party.109 According to David Samuels, “federal institutions can provide an ‘opportunity 
structure’ that shapes partisan competition.”110 Moreover, the simple fact that all nominations occur 
at the state level, except for that of the president and municipalities, increases the opportunity for and 
existence of party fragmentation.111 Because politicians in Brazil acquire the necessary resources 
needed to secure and advance their careers at the state level and not by national actors such as 
presidents, “they have few incentives to coordinate around national parties or line up behind strong 
presidential candidates,” which in turn stimulates party fragmentation.112  

A by-product of federalism in Brazil has been excessive malapportionment, “or 
disproportionality between the allocation of seats and population size,”113 causing smaller states to be 
grossly overrepresented and larger ones inadequately represented, in turn encouraging political 
corruption.114 Those overrepresented parties, which are from poorer and smaller states, have tended 
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to rely much more on patronage and the exchange of pork.115 This has been identified by scholars as 
a backwards effect of malapportionment, as often, “overrepresentation tends to foster environments 
that limit political competition, preserve politics based on patronage and [networks of clientelism], 
and motivate rent-seeking rather than productive activities.”116 Therefore, presidents have historically 
gained greater support from legislators of these states.117 Malapportionment, due to federalism, 
therefore has critically negative impacts on party institutionalization as “politicians from these 
[overrepresented] regions are usually more clientelistic and extract a patronage cost for their support 
for presidential policies.”118 Federalism is not a major cause of fragmentation in the legislature or party 
weakness, but rather only aggravates pre-existing weaknesses within Brazilian institutions, such as its 
system of open-list PR, by exacerbating divides at both the state and national levels. This, in turn, 
prohibits federal cohesion.  
 Brazil’s multiparty system, distinguished by its high level of fragmentation, is made up of 
varying parties which differ vastly in ideology and support base. It is also characterized by the survival 
of small parties.119 As of 2018, there were twenty-eight parties with seats in Congress,120 as compared 
to six in the Canadian House of Commons.121 As Barry Ames emphasized, Brazil’s parties “fall all 
across the ideological spectrum. Some parties embrace distant, hostile points of view; other parties 
shelter deputies sharing no ideas at all.”122 This fragmentation and ideological variation is observed in 
Brazil’s three dominating parties: the Partido do Movimento Democrático Brasilero (Party of the Brazilian 
Democratic Movement; PMDB), the Partido dos Trabalhadores (Workers’ Party; PT), and the Partida da 
Social Democracia Brasileiro; PSDB).123 The PMDB was formed in 1966 as the Brazilian Democratic 
Movement and was the opposition party to the military regime.124 Following the end of military rule 
in 1985, the PMDB backed the first civilian president and occupied a central role in democratization 
efforts in the country.125 The PMDB has been characterized by its lack of ideological commitment and 
thus its ability to attract a wide array of voter types.126 Additionally, the PMDB is characterized by “a 
certain amount of governismo, that is, the tendency to constantly participate in government coalitions 
and to seldom find itself in opposition.”127 The Workers’ Party, known since its foundation in 1980 to 
be in opposition to traditional Brazilian politics dominated by clientelism and patronage, has since 
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2002 reneged on many of its fundamental policies.128 For example, although the Party had previously 
repudiated the neo-liberal practices undertaken by previous administrations, it kept in place these 
macro-economic policies once in power.129 Additionally, “whereas in the 1988 constituent assembly 
the PT supported foreign debt default, the nationalization of banks and radical land reform, it 
successfully campaigned 14 years later with the promise of protecting price stability, upholding fiscal 
discipline and respecting international financial commitments.”130 The PSDB was formed in 1988 
following the establishment of Brazilian democracy and has remained in opposition to the Workers’ 
Party, supporting the impeachment of Rousseff in 2016.131 Although the PMDB, the PT, and the 
PSDB differ in their ideological affiliations, they coincide in that they have all been connected to 
varying practices of political corruption as a result of a need to exchange goods for electoral support 
– which this paper considers to be a key indicator of a low quality of democracy. Many PMDB 
members, including ex-President Michel Temer, as well as eighteen of the seats in the Senate and sixty-
one seats in the Chamber of Deputies under his presidency, were indicted on charges of corruption.132 
The Workers’ Party has also been charged with or implicated in cases of corruption, under the Lula 
and Rousseff administrations.133 Lastly, the PSDB has also not been free of political corruption – 
multiple presidential candidates were “tied to the Lava Jato investigation, mostly for having received 
illicit campaign funds from construction companies.”134  
 Interestingly, however, unlike the PSDB and PMDB, the Workers’ Party has witnessed a 
certain level of party institutionalization. In effect, although other parties within Brazil’s electoral 
system are weak in ideology and institutionalization, the “PT had strong roots in society until 2014, 
with many party identifiers and a strong, penetrating organization.”135 The Workers’ Party under Lula 
was able to develop an expansive ideological base that provided them with significant voter support.136 
However, the PT’s ability to institutionalize itself and gather a far-reaching support base in its early 
stages did not mean that it would withstand political corruption. As mentioned above, the PT has, 
over time, adopted a more conservative agenda which has grown to resemble those of other parties 
in Brazil – one which is characterized by pork-oriented politics.137 Interestingly, “rather than 
continuing to build upon its earlier promise to shape the party system in a more programmatic 
direction and induce more ethical standards of conduct among the country’s notoriously clientelistic 
and corrupt politicians, the PT adopted many of the strategies and tactics of more conventional 
Brazilian parties.”138 As a result of a need to gather legislative support and maximize votes, the 
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Workers’ Party had to play by the rules of the system, build opportunistic coalitions and alliances, and 
partake in patronage politics.139  
 
Coalition Building, Presidentialism, and the Legislature  

Like other countries where the multiparty system is highly fragmented, in Brazil, the lack of a 
party majority has led to the formation of coalitional presidentialism, a system in which “presidents 
need to put together broad-based coalitions in order to pass legislation on an ongoing and legitimate 
basis.”140 What is interesting is that in most cases, coalitions in Brazil are not formed based on 
ideological similarity but rather electoral incentives.141 Brazilian political coalitions rely on catch-all 
policies to attract greater voter support, as explored in the cases of the PSDB, PMDB, and the later 
stages of the PT. Building coalitions has become commonplace within the Brazilian electoral system, 
and since 1995, presidents have generally amassed the support of up to 70 percent of lower house 
deputies.142  

At its most basic level, a majority coalition government or cabinet “is defined simply as an 
interparty agreement that provides the president with legislative support of at least 50 percent of seats 
plus one.”143 The President engineers these coalitions as a means to gather support within the 
legislature. However, it is often the case that the legislature defines the primary parameters of the 
coalition.144 In effect, the legislature establishes how many seats both the president’s party and 
opposition will be given.145 According to Timothy Power, coalitions in the Brazilian legislature have 
been characterized by their oversized and disconnected nature.146 Having garnered more supporters 
than would be required to carry out legislation, coalitions are thus larger than necessary. And, due to 
the fragmentation of the legislature within Brazil’s multiparty system, parties within the president’s 
alliance or coalition are not necessarily ideologically compatible – leading to what Power emphasizes 
as a disconnected legislature.147 This very fragmentation and ideological incompatibility inherent to the 
Brazilian party system, in turn, makes coalitions harder to manage.148 These coalitional characteristics 
operate as “insurance policies” wherein the “goal is to protect the president’s legislative programme 
via various forms of political overcompensation.”149  
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One dimension of majority coalitions, in addition to other forms of grand corruption, is the 
presence of pork or patronage among the parties and politicians who are joining the cabinet or inclined 
to support the president.150 The executive branch in Brazil controls the vast majority of careers 
throughout the country, including the cabinet positions.151 Coalition goods, like the allocation of 
cabinet posts or positions in the coalition, are thus also very common in multiparty governments like 
Brazil’s because they operate as strategic resources for presidents.152 These goods allow beneficiaries 
to enjoy a wide array of advantages, such as increased prestige, greater representation, and electoral 
leverage.153 By forming coalitions with pro-government ministers and allocating seats across coalition 
members, the president is in turn able to maximize support within the legislature.154 The use of both 
pork and coalition goods is beneficial to the executive and the legislative, as they “establish an 
exchange baseline, while pork covers the ongoing costs of operation.”155 As Ben Ames argues, 
“electoral competition under Brazil’s open-list PR produces pork-oriented legislators who have little 
concern with national issues and who drive hard pork bargains with the president,” therefore 
weakening national parties.156   

Since 1988, Brazilian presidents have utilized coalition goods or pork to varying degrees of 
success in order to gain legislative support.157 Fernando Henrique Cardoso, President from 1995 to 
2002, formed a coalition which was comprised of nearly 75 percent of the Camara dos Deputados, 
translated into Brazil’s Chamber of Deputies.158 During his tenure in office, Cardoso distributed goods 
in the form of cabinet seats to coalition members and allocated limited pork to those outside of the 
coalition.159 As previously examined, Lula’s presidency offers  an interesting and disheartening view of 
the country’s institutionalized exchange system of pork and goods. In effect, “since taking office in 
2003 the PT has had no choice but to follow the time-honoured practices of exchanging jobs and 
resources in exchange for support from governors and legislators.”160 Due to the Congress’ 
fragmentation, it was impossible for Lula to form an ideologically homogeneous coalition, forcing him 
to govern with a minority coalition.161 In order to put forth his policies, Lula needed “constitutional 
amendments and 60 percent supermajority voting support in the legislature.”162 These unfortunate 
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bargaining conditions left Lula in a precarious situation – although the Workers’ Party had starkly 
criticized previous governments for ceding to clientelism and patronage, he would not be able to pass 
legislation without exchanging and rewarding supporters with pork or coalition goods. In effect, Lula 
had no choice but to play by the rules of Brazil’s electoral system which favours the exchange of goods 
for political support, leading in part to the mensalão corruption scandal.163 The scandal illustrated the 
weakness of the Brazilian electoral system, for in order to ensure and fortify coalitional support, “the 
government ostensibly deemed cash payments, approximately US$12,000 per month to members of 
the coalition, the most expeditious means of guaranteeing that bills survived the legislative process 
intact.”164 The implication of Lula and the PT government in these corruption scandals came as a stark 
surprise for many, as the Workers’ Party has historically emphasized the importance of transparency 
and accountability.165 The Party’s association with corruption and crime came largely unexpected.166 
But, with some analysis and understanding of Brazil’s electoral system, it becomes clear that corruption 
was somewhat embedded in the fate of Lula and the Workers’ Party. To establish reforms and pass 
legislation, the President had no choice but to relinquish to the rules of the game, highlighting the 
institutional weaknesses in Brazil’s electoral and governance system.  

 
Political Corruption and a Lack of Accountability 

The country’s lack of horizontal accountability only worsens institutional weaknesses within 
Brazil’s electoral system, which further encourages political corruption. Although various institutions 
like the Federal Comptroller’s Office, the public Prosecutorial Service, and the Federal Police, have 
been established or reformed since 1985 to curb the effects of grand-scale political corruption, a lack 
of horizontal accountability continues to act as a roadblock to a high quality democracy.167 In effect, 
“none of the recently strengthened institutions of Brazil has corruption control as its sole 
responsibility, and none of them concentrate all the steps involved in the accountability cycle, which 
include monitoring, investigating, and sanctioning.”168 Brazil does have in place a web of accountability 
in which institutions theoretically coordinate and cooperate to reduce the prevalence of political 
corruption. However, the poor institutionalization of interactive measures and proper oversight 
between accountability institutions renders them largely ineffective.169 In turn, corruption continues 
to infiltrate otherwise existing political institutions, thereby weakening the quality of democracy in 
Brazil. In this section, I will analyze the failure of the Federal Public Ministry, the Federal Police, and 
the Parliamentary Inquiry Commissions to properly detect, resolve, or prevent corruption cases, which 
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consequently allows for continual political corruption in Brazil’s pork-oriented system. 170  
First, the Federal Public Ministry (MPF), a critical institution charged with accountability in 

Brazil, lacks an integral role in the oversight of corruption. In effect, “the MPF has no incentives to 
conduct ex ante oversight – this is simply not a part of its job description – meaning that it plays a role 
only after malfeasance has taken place and has been detected.”171 The MPF suffers from bureaucratic 
weakness and an inability to adequately pursue cases, due to a high volume of incoming claims of 
corruption.172 Additionally, another major institutional weakness of the MPF is its inability to 
cooperate with other anti-corruption institutions.173 This lack of coordination means that information 
between institutions regarding cases only slows down judicial and investigative processes.174 Moreover, 
the constraints put in place upon the MPF and how it can gather evidence have led prosecutors to 
employ “ad hoc methods of obtaining information, such as through leaks to the press intended to 
generate new information, investigations carried out by the MPF despite legal contestation of its 
investigatory powers, and an increasing reliance on criminal prosecutions, which increase the 
operational latitude of prosecutors.”175 The MPF is ill-equipped for the proper surveillance and 
investigation of corruption, and therefore is not useful in restraining the occurrence and impact of 
political corruption.  

The Federal Police occupies an investigative role in anti-corruption mechanisms and is less 
autonomous than the MPF, as the president appoints the senior officer posts of the police.176 Unlike 
the MPF, the police cannot prosecute crimes of corruption and thus is an institution that should, in 
theory, communicate extensively with the Federal Public Ministry.177 However, adequate information-
sharing and cooperation between the MPF and Federal Police is often lacking and conflictual, “given 
the turf wars between the two bureaucracies and the increased MPF oversight of police activities.”178 
In addition to its hostile relationship with the MPF, because the Federal Police is involved only during 
the investigatory stages and not oversight, it hardly contributes to ensuring accountability. This is only 
compounded by the Federal Police’s hierarchical structure, as it remains dependent and subordinate 
to the officers appointed by the executive.179  

Lastly, the Parliamentary Inquiry Commission (CPI) is an ad hoc institution with investigative 
powers. Either the Chamber of Deputies or Senate can establish CPIs as long as they have gathered 
the sanction of one-third of seats provided that they are set up to investigate a ‘specific act.’180 
However, what constitutes a ‘specific act’ of corruption or violation is ambiguous and open to 
interpretation. Because CPIs are provisional and short-lived, they have no established links or 
relationships with other institutions such as the MPF or Federal Police and thus often suffer from a 
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lack of cooperation and coordination. Most critically, CPIs are intrinsically political as they rely on 
legislative coalitions and thus mirror majority interests. “When investigations turn to civil servants or 
members of the executive branch, the performance of CPIs may reflect the political strength of 
governments more than underlying culpability.”181  

Since 1988, the first democratic election marking the end of military rule, all of Brazil’s 
presidencies have been marked by corruption.182 The case of the mensalão scandal discussed in the 
previous section is an example in which the executive was not held accountable for their actions. 
Although many members of Lula’s administration were imprisoned due to their implication with the 
scandal, Lula himself was not. In effect, “even if evidence had existed, implicating a popular president 
was both legally and reputationally risky for the public prosecutor’s office, especially given that most 
evidence was circumstantial.”183 Most shocking, however, were Lula’s attempts at self-preservation 
despite his constant dismissal of the trial as being a witch hunt.184 Lula had on multiple occasions 
visited Supreme Court justices in an attempt to alter the court’s decision of his implication in the 
scandal, even going so far as blackmailing Justice Gilmar Mendes.185 Even though these attempts 
backfired, “legacies of impunity and the PTs hold on government seemed to weigh against the 
Mensalão trial.”186 In the case of Rousseff, she was impeached on the basis of her involvement with 
pedaladas, or fiscal pedaling, in which her administration bypassed the Congress to fund a social 
program for family farmers.187 However, this was a practice which had been undertaken by many 
previous administrations with no consequences.188  

Both Rousseff and Lula’s cases illustrate a contradiction in Brazil’s mechanisms of 
accountability. At the time the scandal erupted – prior to Lula’s re-election – Lula’s implication with 
the mensalão scandal illustrated the prevalent exemption of accountability that exists within the 
executive. Rousseff’s case reiterates this point, illustrating the somewhat backwards nature of 
accountability in that she was impeached for a practice that has been widespread within previous 
Brazilian administrations ruled by political elites. Rousseff’s impeachment demonstrates the 
relationship between corruption and rule of law: pervasive corruption and some structures of justice, 
such as the right to impeach, enable the mechanics of accountability to be utilized when it is most 
beneficial for political elites. Although Rousseff’s approval ratings had at the time of her impeachment 
dropped to a mere 13 percent, her impeachment proceeding was political in nature.189 In this case, 
“the particular nature of Brazil’s system at this moment makes its politics particularly unstable, and 
gives individual politicians greater power to leverage democracy toward ends that are not so 
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democratic.”190  
Institutional weaknesses in Brazil’s electoral framework are only aggravated by the country’s 

inability to properly investigate corruption scandals or hold leaders accountable. Weak institutions 
such as that of the Federal Public Ministry, the Federal Police, and the Parliamentary Inquiry 
Commissions, are unable to properly oversee and restrict the activities of the executives and other 
political actors. Thus, political corruption permeates all levels of governance, becoming a normalized 
means of gaining legislative support, and damaging Brazil’s quality of democracy.   
 

IV. CONCLUSION: THE UNCERTAIN FATE OF BRAZILIAN DEMOCRACY 
 Despite Brazil’s democratic consolidation in the years following the end of military rule, there 
are inherent institutional weaknesses which erode the country’s quality of democracy. The condition 
of democracy in Brazil has suffered tremendously due to deficiencies in the country’s electoral 
mechanisms and political system which have in turn led to political corruption and a lack of horizontal 
accountability. Consequently, an insufficient structure of applicable and efficient checks and balances 
facilitates and promotes the exchange of coalition goods and pork for political support within the 
legislature.  
 As this paper has emphasized, the decrease in the quality of democracy in Brazil can be 
attributed specifically to its system of open-list proportional representation and federalism which have 
led to the fragmentation of the country’s party system. By encouraging party competition between and 
within parties, the open-list PR system encourages personalistic and individualistic candidates to 
pursue a personal rather than party vote. Subsequently, voters cannot self-identify to any one catch-
all party, leading to a weakly institutionalized party system with no genuine roots in society. The 
Workers’ Party was somewhat of an exception to this as it built an identifiable party in its early stages 
with strong attachments throughout Brazilian society. However, the PT was not able to withstand the 
strong current of corruption and transformed its policy outlook to one that was characterized by 
clientelistic strategies, reneging on its previous promises of democratizing Brazilian politics and 
institutions. Even a party as ideologically sound as the Workers’ Party in its original form succumbed 
to corrupt practices of patronage and clientelism, illustrating the level at which the Brazilian electoral 
and political system suffers from entrenched and pervasive institutional weaknesses. In the case of 
federalism, an inability to establish national cohesion is further compromised by virtue of competing 
subnational interests which in turn encourage greater party fragmentation at local and state levels.  
 As a result of this ubiquitous party fragmentation, the executive has to build coalitions in order 
to gain greater support within the legislature, known as a system of coalitional presidentialism. In turn, 
presidents establish a clientelistic and pork-oriented system in which they engage in the exchange of 
coalition goods and pork to win support from the legislature. What’s more, the country’s lack of 
appropriate institutional mechanisms tasked with oversight and investigation, as well as the lack of 
coordination between agencies has led to an inability to properly hold accountable and liable those in 
positions of power. Because many of these institutions are indirectly or directly tied to the executive 
or legislative, they suffer from weaknesses due to their subordination to the president or majority 
coalition in place, inhibiting their ability to act as truly autonomous institutions committed to ensuring 
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and preserving accountability.  
 From the above analysis, it can thus be deduced that Brazil does in fact resemble a delegative 
democracy à la O’Donnell. In effect, the country is critically impacted by a lack of horizontal 
accountability, an executive that is unconstrained by effective checks and balances, acute electoral 
competitiveness, and low levels of institutionalization of key democratic institutions and norms. 
Brazil’s quality of democracy is thereby weakened, suffering from corruption and a lack of 
accountability at all levels of governance. As such, Brazil’s institutional and electoral designs have 
enabled the normalization of political corruption, thus rendering Brazil a democracy of low quality.  
 What does this all mean for the future of Brazilian democracy? Bolsonaro’s interference with 
anti-corruption institutions, his aggression towards minority groups, and decisions by the Supreme 
Court to halt investigations regarding money laundering are a few recent developments which paint a 
worrying picture for the future of Brazilian democracy. Although Bolsonaro had originally campaigned 
on an anti-corruption stance, these policies have threatened to completely derail past government 
efforts to target systemic corruption and impunity in the country. Such policies include “a series of 
decisions made by the Executive [that] show signs of political interference in key corruption-fighting 
bodies, such as the Federal Police, the Federal Revenue Service, and the Public Prosecutor’s Office.”191 
In June 2019, the Brazilian Senate approved a Bill which put forth a broad definition of the offence 
of abuses of authority by prosecutors and judges. This is an alarming development, as it criminalizes 
regular law enforcement activities and jeopardizes the independence of judges and prosecutors.192 
Moreover, anti-corruption legislation approved by the House of Representatives in mid-2019 is still 
pending and is yet to pass.193  

Institutional weaknesses in Brazil’s accountability and electoral system structures have allowed 
corruption and patronage to reign. In Bolsonaro’s era, oppressive measures and policies which further 
limit accountability mechanisms, as well as violence against journalists, threaten to render bleak the 
future of Brazilian democracy. Undoubtedly, the only way forward is to enact a wide range of reforms 
which will target institutional inefficiencies such as its system of federalism and open-list proportional 
representation. But it seems that these institutional weaknesses will make it very difficult – if not 
impossible – for reforms to be executed by Brazil’s government and political leaders, as they benefit 
directly from this very system at the expense of democracy. 
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