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INTRODUCTION 

 VISITING THE MARTIN Luther King, Jr. Memorial in 
Washington, D.C. is a very moving experience. Jutting out from a large 
white granite stone is a thirty-foot tall towering relief of Dr. King, with 
arms folded looking out over the Tidal Basin. Behind Dr. King’s 
imposing figure is a 450-foot long wall of granite, inscribed with fourteen 
of Dr. King’s most notable quotations. Included among these is one 
beautiful phrase that encompasses the essence of Dr. King's visionary 
work: “True peace is not merely the absence of tension; it is the presence 
of justice.” 

 Justice is one of the most cherished principles in our society, and 
the papers in this issue reflect the breadth and importance of this 
principle in the United States and in dozens of countries around the 
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world. This publication represents our attempt to revive the USC Journal 
of Law and Society, which had been dormant for several years. When 
Professor Alison Dundes Renteln approached the leadership of the USC 
Blackstonians Pre-Law Honor Society about taking over the Journal, we 
were apprehensive – none of us had any experience running an academic 
journal. However, we were greatly encouraged by the enthusiasm we 
received from our members and other students in the USC community. 
The outstanding students who joined the staff and leadership of the 
Journal represent USC’s best and brightest, and it is thanks to their 
collective hard work and dedication that this publication has come to 
fruition. 

 We received nineteen excellent submissions to the Journal, 
thanks in large part to the efforts of our publicity staff, which was ably led 
by Oriah Amit and Eryn Benson and overseen by Jennie Lee. Although 
selecting the final papers for publication was no easy task owing to the 
high quality of the submissions we received, sincere gratitude is due to 
Andrew McKenzie, his talented team, and the Journal’s staff who 
diligently reviewed the submissions and selected the exemplary papers 
that appear in this issue. 

 I also want to thank James Creech for overseeing the article 
revision process. James, the editing team leaders, and the Journal’s staff 
worked diligently with our authors to ensure that the papers were 
polished and ready for publication. Special recognition is also due to 
Rosalie Murphy and her team for their work in producing and 
assembling this publication. 

 Throughout this process, Jennie Lee and her operations team 
kept the Journal running, and I thank her and her team for their 
incredible dedication. My appreciation also extends to Jared Edy for 
managing the Journal’s finances, Sehreen Ladak for her work with Derek 
Lazzaro to craft a consent form for the Journal, and Evan Zuckerman for 
his generous support in too many areas to list here. 

 It was important to me that we assemble a formidable faculty 
advisory board to guide us through this process, and I charged Grace 
Chediak with this task. Grace assembled an incredible group of faculty 
who provided outstanding insights and support for our efforts. I want to 
thank C. Kerry Fields, Lyn Boyd-Judson, Derek Lazzaro, Nancy 
Lutkehaus, Erin Moore, Nancy Staudt, and Karen Sternheimer for their 
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time, advice, and encouragement, and I look forward to working with 
them on future issues. Special thanks in particular is due to Professor 
Alison Dundes Renteln, the Journal’s advisor, for going above and 
beyond in her dedication to this publication. 

 Finally, I want to thank USC’s Vice Provost for Undergraduate 
Programs, Gene Bickers, and his office for providing generous financial 
support for this issue. 

 As we look ahead and begin planning our fall issue, I look 
forward to working with the extraordinary individuals who have come 
together to work on this publication. While we are extremely proud of 
this first publication, we look forward to improving the Journal in the 
semesters ahead. 

 

Alexander Fullman 
Editor-in-Chief 
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HOW LAW WORKS:  

WHAT THEY DON’T TEACH YOU AT HARVARD LAW SCHOOL 

 

Susan Estrich   
Robert Kingsley Professor of Law and Political Science 
University of Southern California 

 

 

 

 

 

 I WAS VERY naive. 

  I went to law school both to learn law and to use it.  But I 
thought it was a thing: law. What you can and can't do. How you buy a 
house, or deal with a business dispute, or – my father's first big case, that 
allowed us to move into our own house from the rental duplex – what 
you do when there is glass in the cottage cheese carton. You plead, you 
don't plead, you sue and threaten to sue and then most of the time you 
settle, you win and you lose. I always assumed there was a rhyme or 
reason to it. I thought there was law and I could learn it, and then I could 
figure out how to use it.  Whatever exactly "it" was.   

  That is not what I learned in law school. Quite the contrary, most 
of my education was devoted to tearing down my naive assumptions that 
there were actually answers to questions. Now these folks were brilliant.  
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They called themselves the “crits”, for critical legal studies. They are a 
branch of the larger academic cadre of deconstructionists.  

  What the crits did was thoroughly debunk the mishmash that 
made it look like judges were refereeing rather than deciding, that they 
were following precedent and not choosing which ones to follow, that 
law was different than politics.  By taking everything away, the crits 
exposed all the emperors with no clothes, the judges doing the picking.  

It was artful to say the least. I remember Duncan Kennedy, my 
contracts teacher, misstating the facts of some case and a student having 
the temerity to correct him, and he almost yelled that "the facts don't 
matter." Lawyers are cringing right now, especially the vast majority who 
would tell you that actually, the facts matter a very great deal, really 
more than anything.  But it made sense in his world. The facts don't 
matter there. He could do any hypothetical and ultimately the answer 
would be the same. Arguments on both sides. You make an argument 
and I make a counterargument. We can both find authority to support 
our position.    

It's in the book. With the exception of constitutional law, which 
has its own particular rhythm, what you usually get in the casebooks we 
teach out of is precisely what the crits love: two cases addressing virtually 
the same question and reaching opposite results. Now, that's always been 
the way casebooks were organized, but the folks who preceded the crits – 
the realists – would use it to slice the bologna thin enough that you could 
divine a justification for a different rule lurking, some distinction no one 
but an unbelievably good bologna slicer could see. And that thin slice of 
bologna was the "Law." I was, and frankly, still am, a world-class 
bologna slicer; bias revealed.  Luckily, in practice it is a more useful skill 
than deconstruction.    

The realist reward went to the person who could find that 
obscured line that would then reconcile the conflicting cases and thus 
create a "rule."  I won a lot. Problem is, the next decision to come down 
doesn't have to rest on the thinnest slice of bologna. That judge doesn’t 
have to follow the line we’ve created from the conflicting cases: he can 
choose which one to follow. Choose.  Decide – not apply. Pick – not 
referee. 

Phrased as a theoretical game, the crits win every day. Those who 
are still shaking their heads might be surprised to hear that the crits have 
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become the conservatives, themselves the target of their deconstructing 
successors, who criticize them for viewing everything from a white male 
perspective (there were a lot of white males) and not deconstructing 
enough.   

Actually, it's gotten worse. At least we focused on law, even at its 
most nihilistic. There were crits who never practiced law (it was rumored 
that Duncan Kennedy never took the bar), but most professors, crits 
included, would go clerk for a year or two (usually two), seeing the rule 
of law at its most highfalutin (but still the rule of law, and maybe the 
most highfalutin was the purest), and then maybe spend a few years in an 
elite law firm or brilliant young man-kind of government job, and then 
come back and teach law.    

If that doesn't sound like quite enough preparation to actually 
train young people to be lawyers and not law professors, consider the 
current situation. As my friend and law partner, the former Dean of 
Stanford Law School, points out, the current trend is to take the “Law” 
entirely out  of law school. What you do now if you graduate from law 
school and want to teach: you go get a Ph.D. That's right. What could be 
more important teaching the next generation of lawyers that having a 
Ph.D in Philosophy?   

But it's true. If it weren't bad enough to teach us that the Emperor 
had No Clothes, now they're not even interested in the Emperor, clothed 
or not. There are people (and I’m not talking about just one token) at 
every law school who teach law without having a law degree.  They have 
PhD.s. What's the diff?     

      None, if you're operating purely at the level of theory. None, if you 
view it all as politics. None, if 99% of the students you’re teaching 
weren’t going to become lawyers and not law professors; if their career 
track was to be President, or write law shows for TV or movies, or go to 
Africa and build a democracy, or any number of the other things that a 
tiny percentage of law school grads end up doing – that land them on the 
covers of alumni magazines far more often than the majority of working 
stiffs.  

 Then there’s the role of Big Law in all of this. Big Law means big 
firms, or small boutique firms that pride themselves on training and 
paying like big law. When you read stories of first-year lawyers earning 
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$165,000 a year, you’re hearing about Big Law. Big Law is where 
graduates of elite law schools go to actually learn to practice law.    

It used to be (and actually still is true in California) that you can 
take the bar exam without going to law school. The idea was that you 
could learn law from a practitioner as well as you could from a non-
practicing law professor. Today, most people scoff at the idea, but 
whether that is a product of the desire to keep obstacles to entry high or 
to ensure quality is very much an open question.  The irony, of course, is 
that the students from the best law schools do not learn how to practice 
law in law school – and how could they, since so few of their teachers 
ever have? They learn to research, to write (sometimes they also forget 
how to write), to analyze issues (hopefully). But as for actually practicing 
law, they mostly learn it by joining a Big Law firm and getting paid a lot 
of money to work like slaves because how else could you justify paying 
those salaries. And as for the work itself, given how little they know, 
“boring” is a word I hear a lot. Not my firm, of course (I’m a big 
recruiter, you’ll never catch me saying that), but I’m just talking about 
what my students tell me. Over the decades.  

Unfortunately, there are two major problems with this model, 
other than whatever ones you might see as obvious.     

 The first is that most law school graduates don’t end up in Big 
Law, where they can effectively have a well-paid multi-year internship. 
Some of them find small firms willing to take them in, but small firms 
tend to be very careful about taking in new people who have no business 
and know nothing useful. Small firms often don’t need people to spend 
days on research projects. Teaching people who expect to be paid isn’t 
the usual model in small business.    

The truth is that, depending on the law school, either many or 
most students can’t get an interview with any firm that is hiring, big, 
small or middle-sized. What used to be surefire advice – like take a 
somewhat lower salary or go to a smaller city, go to Riverside or Irvine 
or Long Beach instead of Downtown LA or the Westside – just doesn’t 
work. Go to the government of the DA’s office. Nope. No one is hiring. 
Hiring freezes. Experience only. But how do you get experience? 

Law school placement statistics are mostly incredible. The only 
schools that tell the whole truth are the ones who don’t have to worry 
about it, which is how Yale can end up with “worse” numbers than 
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schools two or three tiers down. As I write this, there’s been a lawsuit 
filed against some twenty law schools for defrauding their students by 
lying about their placement numbers. But I don’t blame the schools; 
they’re just competing with each other, and anyone who believes the 
numbers without analyzing them doesn’t really have the critical mind a 
lawyer needs. The schools do their best. It’s the profession. 

The profession is simply not growing fast enough right now to 
absorb all the lawyers trying to get in. There are more freezes that limit 
entry-level jobs in government. I have former students who are still in 
Podunk prosecuting misdemeanors two years after joining big city 
prosecutors’ offices because in that time, no one has come in under them 
to do it (and no one above them leaves, and many of them have been 
there so long that they have gotten used to bankers’ hours so the young, 
smart kids who come in leave).   

Short of waiting tables or looking for a management training 
program in something else, the obvious, best thing for a person with a 
newly minted law degree and bar license to do, and maybe the only 
thing, is to hook up with some other lawyers, or find an office, or set up 
shop in your bedroom and actually BE a lawyer. Represent friends and 
family. Represent neighbors. Take lower fees. Do everything and 
anything. Ask for help. Partner with an older lawyer if a juicy 
contingency case walks in. As soon as you’ve done enough, get on the list 
for court-appointed representation. Do some pro bono. Give cards to 
your mother to send around.    

Just one catch: sure, you’re not going to know everything on day 
one. I don’t know everything and I’m not even counting the days. What I 
do know, what almost anyone, big firm or small, needs to know is not 
what the answer is, but how to find it; what rule they need to look up; 
who to ask. They need to know about Local Rules and where the clerk’s 
office is and how to download the form you need, or post something in 
the state court, or sign up for PACER. They need to know, 
metaphorically speaking, how to ride the bike – not all the tricks, not be 
in shape for the marathon, nothing fancy, just the basics so you have 
some balance. 

What you should learn in law school. Almost every law school 
has a clinic or two or five, and a course in trial advocacy. The courses are 
staffed by outsiders, who may or may not have any idea how to teach but 
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at least know something about practice. But most of the clinics focus on 
stuff real lawyers rarely do and even more rarely get paid for – like how 
to get people out of jail after they’ve been convicted and their convictions 
affirmed (which happens rarely, and generally pays nothing), or how to 
help women who are the victims of domestic violence (near and dear to 
my heart, but not to my pocketbook). As for trial advocacy, if there’s one 
thing most young lawyers never do – and certainly can’t be taught in a 
winter term – is try cases. 

 The second problem is that even if you are lucky enough to land 
one of those Big Law jobs, Big Law is just not what it used to be. Not 
even close. If you had to date the beginning of the big change in Big Law, 
I would date it to the 80’s when Steve Brill, who all but invented legal 
journalism, started running charts every year about how much partners 
made at the big firms. And the big surprise was just how enormous those 
discrepancies are, and continue to be. There is equality at the bottom, 
and vast inequality at the top. At the time, I was working at a rather 
wonderful boutique firm called Tuttle & Taylor. The place was full of 
former Supreme Court clerks who did not put pictures of their old bosses 
in their offices, but pictures of their kids. We prided ourselves not only on 
our commitment to raising our kids as well as practicing law, but also on 
the fact that not one partner in the firm’s history had left to work at 
another firm.  The judiciary, yes; academics, yes. But the ethic was that 
ours was the best firm both because of the talent of the lawyers and the 
values we shared. Oh yes, and we got paid in lockstep, based on class in 
law school.  

 And then American Lawyer came out with its per-partner profits 
number, and the ranges and the rest. And the rainmakers (the guys who 
bring in the big clients) and the crazed workaholics (who bill the big 
hours) started realizing that all they had to do was literally go up a few 
floors, or maybe across the street, and they could double and triple their 
incomes. Values and camaraderie are one thing (the Tuttle & Taylor 
crowd can still be seen, en masse, at funerals, as well as happier 
occasions, even though the firm ceased to exist years ago). Hundreds and 
thousands of dollars, now millions, are quite another. So off went the 
rainmakers and the top billers headed across the street, leaving their old 
firms still bound (by pride and competition) to pay lockstep salaries to 
associates they could ill afford, and dealing with partners who might not 
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be willing to leave for more, but were certainly not content to stay for 
less. 

 There weren’t many answers for many of the firms left behind. 
Some tried to survive on less money for the partners, which generally 
leads to a drain, and what was once an elite and sought-after firm – both 
for recruits and for clients – begins a steep descent downward. A whale 
that doesn’t keep moving forward dies. So does a law firm.   

Firms died. Goodbye to Heller Ehrmann, the first choice of the 
guys in my class who wanted to go to San Francisco. Goodbye to 
Howrey, which grew and grew and then went belly up. Every day you 
hear rumors of another firm facing the wall, and firms like mine looking 
to pick off those rainmaker/billers and leave behind the rest.   

Some lawyers make money by taking a piece of the action. 
Dealmakers in entertainment do that. Mergers and acquisition lawyers 
sometimes do that. Personal injury lawyers and plaintiffs class action 
lawyers always do that.  

Almost everybody else lives by the clock.  

 We bill by the hour. We make money by having high rates and 
billing lots of hours. The market limits your rates. Nothing limits hours. 
Nothing. 

I was talking to a woman the other day who is a partner at one of 
those firms that is more like Tuttle & Taylor than the mega-successful 
law firm I work at now. She was telling me how it used to be part of their 
pitch to law students that, if they came to her firm, they would really get 
experience – get to go to court, to argue motions, take depositions, 
maybe even question witnesses in big trials. Forget it. These days, and 
she was talking about her firm, not mine, young lawyers don’t even get to 
argue discovery motions, which is sort of the bottom of the heap, much 
less anything more substantive. When you’re spending the kind of money 
our clients are spending, and when the farm is at stake, why wouldn’t 
you choose an experienced partner over a young person who is basically 
a lawyer-in-training?  

 And then there is leveraging. Partners, no matter how senior, are 
under immense pressure either to bring in more and more clients or to bill 
more and more hours. In most firms, lockstep ends when you make 
partner. But even if you’re working ridiculous hours, and even if you’re 
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charging top dollar, most of us can’t work enough hours at our rates to 
earn the incomes that attracts and keeps the top lawyers in Big Law. So 
in addition to all that, you need to have a very positive (high) ratio of 
associates (on salary) to partners to whom the remaining pot is 
distributed. If I work alone, all we get is the money for my hours. But if I 
have a half a dozen (or many more) associates who I am supervising, 
well, that’s how you get to the big numbers in the American Lawyer 
listings. That, and making fewer partners, making them later in their 
careers, making some of them (the ones who can’t or won’t or even don’t 
want to leave) non-equity, leaving behind what was special about a place 
like Tuttle & Taylor, leaving parents (mostly mothers) with impossible 
choices between raising their kids and pursuing their careers.    

Is this really success?  Is this what you worked so hard for?   Is it 
possible to invent your own path, to do it at your own pace, to not care if 
the people around you think Big Law is all there is, to deal with 
mountains of debt without grinding down your love of the law? 

It has to be. We will have too many unhappy lawyers in the 
future, or lawyers who aren’t lawyers, or angry and frustrated would-be 
lawyers suing their law schools, if we don’t find a way.   

 

Copyright Susan Estrich, 2010 
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Is justice a relative or universal concept? 

Has the concept of justice changed over time? 

How do you bring the rule of law to  
places that do not have it? 

What approach should the International Criminal Court take  
to deter crimes against humanity, war crimes,  

and violations of human rights? 

Is the criminal justice system in the United States fair?  
What can be done to remove injustices in the system? 

When are revolutions necessary and appropriate  
to create more just societies? 

Where should the line be drawn between  
environmental justice and economic benefits? 

Do affluent countries have an obligation to share with poorer ones? 
When is humanitarian intervention appropriate?  

What sanctions are most efficacious? 

How do political movements use justice  
to validate their practices and policies? 

Are elections fair? What can be done to foster greater equality,  
lessen corruption, and improve the democratic process? 
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THE GIFT OF LIFE:  

AN ARGUMENT FOR A GLOBAL MANDATED  

CHOICE ORGAN PROCUREMENT POLICY 

 

Meghan McCormick 

 

 

 

 

ORGAN TRAFFICKING IS a global crisis afflicting the health care 
systems of all countries.  The problem arises out of a shortage of 
available, transplantable organs and is further complicated by cultural, 
religious and policy limitations. Moreover, the lack of culturally sensitive 
and efficient procurement policies that fail to acquire enough organs as 
well as sufficient medical infrastructure to successfully accommodate the 
enormous amount of people whose lives depend on an organ transplant 
exacerbates the problem. Globally, governments have failed to 
implement effective policies; therefore a black market has emerged that 
accommodates the unhealthy rich and exploits the desperate poor.  Legal 
scholar Sarah Elizabeth Statz explains, “the existence of the international 
black market shows that the solution to the organ procurement problem 
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must be dealt with on an international rather than a domestic level.”1 So 
long as individual nations cannot supply enough organs for its sick 
citizens, people will be forced to look to “alternative markets” and fuel 
the global ring of organ trafficking.2   

In this essay I will give an overview of the three major organ 
procurement programs—opt-in, opt-out or presumed consent and legal 
vending—that are currently utilized around the world. I will analyze the 
relative merits of each by critically examining its ability to procure 
sufficient organs. As part of the analysis I will also consider whether the 
policy respects cultural and ethical concerns and mutually maintains or 
increases the welfare of both donor and recipient. I will then explore 
several proposed alternatives to these current programs, including 
mandated choice, a reform of the ranking system, providing incentives to 
donate and paired organ exchanges. I will likewise assess the merits and 
critiques of each alternative program as well as the potential for the 
global implementation of each policy. Finally, I will conclude that a 
mandated choice program—a program in which all citizens are required 
to register their organ donation preference—is best equipped to both meet 
the rising demand of organs as well as satisfy moral and religious 
concerns. 

 

THE MAGNITUDE OF THE PROBLEM 

 As of 2006, there are 93,000 people on the transplant waiting list 
in the United States with over 15,584 on the organ wait list for the 
Eurotransplant area, which includes Austria, Belgium, Luxembourg, 
Germany, Netherlands and Slovenia.3 Although India has no reliable 
database, it is estimated that approximately 150,000 people are waiting 
for kidneys alone, with only 3,900 transplants occurring in 2002 and just 
2,800 in 2003.4 Bioethicist R.R. Kishore warns, “the worldwide shortage 
of kidneys from cadavers has resulted in illicit organ sales and even 

                                                            
1 S.E. Statz, "Finding the Winning Combination: How Blending Organ Procurement 
Systems Used Internationally Can Reduce the Organ Shortage," Vanderbilt Journal of 
Transnational Law 39.5 (2006): 1677-709.  
2 Ibid. 
3 David H. Howard, "Producing Organ Donors," The Journal of Economic Perspectives 21.3 
(2007): 25-36. 
4 Statz, 1679. 
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kidnapping and murder of children and adults to ‘harvest’ their organs.”5 
Statz concurs, warning, “the attempt to fulfill organ donation requests 
has led to grave human rights abuses through illegal methods of 
procuring organs.”6 Millions are needlessly suffering not because there is 
an actual shortage of organs, but because morality does not allow the 
procurement of those organs.7  

 As a result of the global shortage of organs, organ trafficking has 
emerged as a lucrative trade in which impoverished people are exploited 
by organ vendors who promise easy money and a painless recovery. 
Though the media portrays organ trafficking as an activity that exists 
only in the shantytowns of Brazil or the deep jungles of Africa, in truth 
organ trafficking pervades all countries, including first-world nations. In 
England, a renowned surgeon by the name of Dr. Raymond Crocket was 
debarred from the UK Medical Association for arranging the purchase of 
kidneys from Turkish people for between £2,500-3,500 and selling them 
to ailing British patients for £66,000.8  Likewise, reports from Canada 
have confirmed that between 1994-2005 at least 215 Canadians illegally 
obtained kidneys from China or the Middle East.9 In Brazil, people have 
been afraid to visit the doctor, for fear they might wake up from a simple 
dental surgery with one less kidney.10  Renowned anthropologist Nancy 
Scheper-Hughes comments,  

…allegations of child kidnapping, kidney theft, and commerce in 
organs and other tissues and body parts continue despite the passage in 
1997 of a universal-donation law intended to stamp out rumors and 
prevent the growth of an illegal market in human organs.11   

Finally, the ugly legacy of the Apartheid in South Africa has resulted in 
lingering allegations that organs were illegally harvested at police 

                                                            
5 R.R. Kishore, "Human Organs, Scarcities, and Sale: Morality Revisited," Journal of 
Medical Ethics 31.6 (2005): 362-65.  
6 Statz, 1679. 
7 Ibid. 
8 David Kosub, "Canadian MD Warns Against Transplant Tourism," Medical Post. 
21 Sep. 2010: Health Module.  
9 Statz, 1679. 
10 Nancy Scheper-Hughes, "The Global Traffic in Human Organs." Current Anthropology 
41.2 (2000): 191-224.  
11 Ibid., 195. 
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morgues.  As a result, South Africans are generally distrustful and 
hesitant about the topic of organ procurement and transplantation.12 

Globally, several strategies have been introduced in the hope of 
increasing organ procurement and therefore eradicating organ trafficking. 
These include: establishing presumed consent, relaxing standards such as 
age and medical history on potential donors, and allowing a free, 
regulated market in organs. Bioethicists, health policy makers, 
philosophers, economists and anthropologists have also suggested other 
measures to address the global organ shortage, including: mandated 
choice, the introduction of non-medical criteria to organ wait lists, such 
as if the person was a registered donor or engaged in behavior that 
directly resulted in his/her needing an organ, financial incentives for 
families that consent to donation or decedents that registered to be organ 
donors and paired organ exchanges. 

Understanding the successes and failures of organ transplantation 
policies necessitates an interdisciplinary approach. Current and potential 
policies must be studied at both the micro and macro levels in order to 
ascertain a policy’s individual, national, and global implications.   

The opt-in policy is currently utilized in the United States and is a 
program based on altruism in which people voluntarily “opt-in” to 
become donors. Although some argue the opt-in program respects 
cultural, religious and moral values by making the choice to donate 
purely voluntary with an assumption that a person is not a donor unless 
otherwise specified, others emphasize that this type of policy fails to 
provide enough organs for the many people who desperately need them. 
Health policy expert David H. Howard maintains that in order to 
increase the supply of organs within the confines of the opt-in policy 
either donation rates must increase or the pool of potential donors must 
be expanded by relaxing the health requirements imposed on potential 
donors.13 Increasing donation rates would require extensive, and 
expensive public awareness campaigns to educate and to positively 
reinforce the value of altruistic donation.  Bioethicists P. Chouhan and 
H. Draper add that charging organ coordinators with the task of not only 
obtaining consent, but of actively trying to persuade family members to 
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consent to the organ donation of a decedent might also increase organ 
donation.14   

Europe’s presumed consent program assumes all people are 
willing to donate organs unless registered otherwise.  Advocates of the 
program maintain the program still permits the decedent’s family the 
opportunity to object to organ donation and allows people to register 
their preference while ensuring viable organs will not go to waste as a 
result of the inability to locate family members or laziness to register.15 
Attesting to this program’s success, countries employing presumed 
consent procurement policies have the highest organ donation rates in the 
world.  Many philosophers defend this “opt-out” policy on the basis that 
it serves the greatest good. However, others undermine this argument, 
arguing that while harvesting the organs of unwilling donors who failed 
to register their preference will result in more available organs and 
therefore more saved lives, to do so would undermine the more coveted 
principle of respecting the rights of the dead.16 Certain philosophers 
vehemently insist that the dead have “surviving interests” that must be 
respected, even at the expense of costing lives by wasting organs.17 

Perhaps the most controversial organ procurement policy in effect 
in 2011 is Iran’s living vendor program, in which people may sell their 
organs in exchange for monetary compensation and short-term health 
care. As the only country with no organ wait list, Iran’s program has 
successfully addressed the organ shortage.  However, scholars ask: at 
what price?18 Transplant nephrologist Dr. Benjamin E. Hippen 
passionately defends the program, contending that Iran offers an 
insightful case study into what a legal market could accomplish globally. 
Hippen emphasizes the appeal of the program’s use of a non-profit to 
coordinate donors with recipients and the firm separation of the 
matching process from the medical assessment.19 He acknowledges that 
donors probably experience long-term poorer health as a result of the lack 
of follow-up care. However, he is quick to highlight that this claim 
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cannot be substantiated because Iran lacks a database to track the long-
term health of donors and recipients alike.   

More generally, proponents of a legal market in organ sales make 
a strong case that the massive shortage of viable organs does not stem 
from a lack of organs, but rather from a failure in policy preventing 
medical professionals from accessing all transplantable organs.20 In 
response to allegations that a free market in organs would violate bodily 
integrity and exploit the downtrodden and poor, proponents of a legal 
market contend that not allowing a person to sell his or her organs is a 
violation of autonomy. It may further disadvantage the individual whose 
healthy organs may be the only profitable asset nature has bestowed upon 
him.21 Further, supporters of this program argue those who insist poor 
people will be exploited because of the coercive nature of financial 
opportunity have applied this standard inconsistently. After all, a poor 
person may be just as vulnerable to coercion as a result of monetary 
appeal as a potential familial donor would be to the emotional pleas of 
other family members and promise of healing a loved one by donating a 
body part.22 If this is the rationale for not permitting a free market in 
organs, pro-legal market scholars insist all donor transplantation should 
be outlawed due to the inability of individuals to make a choice entirely 
free of coercion.   

Anthropologists such as Nancy Scheper-Hughes and Lawrence 
Cohen have added valuable input into the debate over organ policies by 
studying how organ procurement policies affect the daily life of the lower 
class. The anthropologists have examined the effect of body-snatching 
rumors and tales of kidnap for organs on poor, marginalized populations. 
Scheper-Hughes postulates these rumors arise out times of intense crisis, 
such as war and rule by repressive governments. Their studies highlight 
the socioeconomic, racial and gender groups that are victimized by organ 
trafficking largely because they are susceptible to the false promises of 
organ vendors. Addressing the fact that the majority of kidney donors in 
rural Brazil and India tend to be women, Cohen remarks, “women flow 
in one direction and kidneys in the other.”23 Scheper-Hughes concludes 
that organ transplantation relies on a legitimate government protecting 
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the rights of donors and recipients and a democratic society that respects 
human rights. When these standards are absent, Scheper-Hughes argues 
the only way marginalized, impoverished people know to cope with 
medical abuses is through rumors, gossip and urban legends.24  

Although many scholars have devoted themselves to assessing 
current procurement policies, even more have dedicated themselves to 
suggesting improvements, or new, alternative policies. For instance, 
Chouhan and Draper have attempted to create a neutral ground between 
opt-in and opt-out policies by proposing a mandated choice program. 
Under such a program individuals would be required to register their 
organ donation preference. Preferences could be changed easily and as 
many times as a person wanted, with the most recent preference utilized. 
Chouhan and Draper assert that mandated choice is the optimal program 
because medical professionals will always know a person’s donation 
preference—organs will not be wasted by people who were too lazy to 
register to be a donor but are willing to donate nor will organs be 
harvested against a person’s will.25 Adding their own modification, 
Chouhan and Draper suggest increased public awareness campaigns that 
promote donation, stress the generosity of donation, and highlight the 
benefits to both donors and recipients. Due to the fact that individuals 
may decide not to donate for the wrong reasons, public education 
campaigns geared toward positively reinforcing the benefits of organ 
donation could help minimize misinformed choices.26 

Improvements can be made to existing organ procurement 
policies without major policy changes. For instance, Howard suggests 
ranking people on organ waiting lists by whether or not they are 
registered organ donors themselves and Kishore advocates ranking 
people by whether life choices such as excessive smoking and drinking, 
have directly resulted in their need for an organ transplant.27 
Furthermore, Kishore proposes that alcoholics needing a liver transplant 
should be ranked lower than someone who is not an alcoholic, and 
likewise smokers needing a lung transplant should be placed lower than 
an individual who did not knowingly engage in behavior that resulted in 
their need for a new lung.28 Howard advocates a system that punishes 
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“free-riders”—people that would not willingly donate their own organs 
but will receive them—and rewards those people who are willing to 
contribute to the system by ranking organ donors higher than non-donors 
on organ waiting lists.29 Howard contends that such a program would 
offer an incentive to affirmatively register as an organ donor and 
therefore increase the number of available organs.30 

Many economists31 have written convincing articles about the 
positive effect a legal market in organs would have on the efficiency and 
success of organ transplantation programs. However, studies have shown 
that many patients would feel some trepidation in accepting an organ 
that was purchased.32 Without specific information regarding the donor, 
the potential recipient has no way of knowing whether the person’s 
decision to donate has adversely affected his or her health or psyche.  To 
remedy this concern, Howard has proposed a program that gives 
financial incentives to families that donate a deceased family member’s 
organs or decedents that were registered as organ donors.33  Since one of 
the shortcomings of an “opt-in” system is the failure to ask the family to 
consent to donation and therefore letting organs go to waste, Howard 
suggest that families would seek out health professionals if there were a 
small reward to collect for their participation.34  In an attempt to preserve 
the altruistic nature of the donation, Howard recommends offering 
families the opportunity to donate the reward to a charity of their 
choice.35  

 Finally, paired organ exchange programs have been widely 
advocated and put into practice by the US, the Netherlands, and South 
Korea. In a paired organ exchange program two or more incompatible 
donor-recipient pairs exchange organs to enable two compatible organ 
transplants. Legal expert Michael T. Morley contends this system could 
be implemented in both opt-in and presumed consent programs thereby 
facilitating more altruistic living donor transplants.36 Morley emphasizes 
that paired organ exchanges would decrease the number of people on 
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kidney and liver transplant waiting lists and alleviate some of the burden 
on the system.37 People needing an organ who have family members or 
friends who are willing to donate an organ but are incompatible are 
usually left with no option but to wait for a cadaveric donation. 
However, through a paired organ exchange program, those people with 
willing friends or family members can exchange their incompatible organ 
for a compatible one. Utilizing this system preserves altruistic donation 
while still increasing overall organ availability. 

  

THE “OPT-IN” POLICY 

 The opt-in organ donation program is the policy of the United 
States. In the program, people are donors only if they affirmatively 
register to donate. Even if a person registers to be an organ donor, the 
family may still refuse donation if the situation arises where the registered 
donor is in a position to donate. The process of donation starts when the 
hospital contacts the local organ procurement organization (OPO) about 
the imminent or actual death of a potential organ donor.  There are 58 
OPOs nationwide that operate regionally, roughly along state lines.38 
OPOs oversee the entire organ donation process, from the request to the 
procurement and finally to the placement and transplantation of the 
organ. After the notification, the OPO determines if the person is a 
potential donor by evaluating cause of death, age, and medical history.39 
If the person is deemed a suitable donor, the OPO contacts the next of 
kin to obtain consent for organ harvesting. While some states allow 
organs to be removed so long as the decedent was a registered donor, 
majority of the OPOs ask the potential donor’s family for permission.40 
Most families will agree to organ donation when they find that the 
decedent intended to be an organ donor.  However, occasionally the 
OPOs will proceed with organ procurement despite the family’s 
objections, so long as the decedent was registered as an organ donor.41 

 Within the confines of the opt-in system, the only way to increase 
the supply of organs is to increase donation rates or increase the potential 
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pool of donors.42 Due to overworked hospital workers and poor 
communication, it is not uncommon for organs to go to waste because 
hospital workers fail to secure the permission of the family to harvest the 
organs of their late loved one. 43 The supply of organs could therefore be 
increased simply by ensuring that every decedent’s family is approached 
regarding organ donation. Obviously, further increasing the supply 
would require that every family agree to donate body parts. 

 The implementation of a reward system for successfully 
procuring organs to hospitals may also increase organ donation rates. 
Some economists postulate that if hospitals received a small fee for each 
organ they procured, it would create an incentive to ask every potential 
donor’s family for consent.44 Studies have also shown that OPO spending 
is positively correlated to donation levels, meaning the more money the 
OPOs invest in producing organ donors and procuring organs, the more 
organs are procured.45 However, this is an expensive endeavor. To 
generate just one additional cadaveric donor, the OPOs must invest 
$21,300 for professional education and $55,000 in public awareness 
campaigns.46 

 Although expensive, educational campaigns have proven highly 
effective. The Organ Donation Breakthrough Collaborative launched in 
September 2003 by Department of Health and Human Services is a 
crucial example.47 The Collaborative involved 95 hospitals and 43 organ 
procurement organizations and encouraged both hospitals and OPOs to 
“adopt ‘best practices’ for identifying potential donors and obtaining 
consent using educational sessions, dissemination of printed materials, 
and feedback on donation rates.”48 The results were impressive—
donation rates usually increased at most by 6% per year but participation 
rose nearly 11% per year, resulting in a 52% organ donation rate the first 
year and a 60% the second.49 Similar programs have been utilized in 
Europe and Canada with equally impressive results. This shows the 
potential for engaging hospitals and OPOs to make sure every available 
organ will be donated. 
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 The other method for increasing the supply of organs is 
expanding the potential organ donor pool. Usually people with diseases 
such as hepatitis or diabetes, a history of hypertension or the elderly are 
deemed “marginal” donors and excluded from the potential donor pool.50 
As expected, patients receiving organs from marginal donors are less 
likely to experience successful outcomes. However, standards have been 
slowly declining over the past few decades as the demand for organs has 
grown. For instance, though death by unintentional injury, suicide and 
homicide fell 8% from 1990-1999, the number of donors increased by 
29%; meaning organs were increasingly harvested from marginal 
donors.51 

 Better coordination and organization could also enable 
physicians to utilize organs that would otherwise deteriorate before they 
can be harvested and subsequently transplanted. The majority of donors 
experience brain death and therefore still have a beating heart when 
organs are harvested. This is extremely important, as a lack of oxygen 
starves the organs and results in unusable or damaged tissue. However, 
better organization and expedited coordination would allow physicians 
to utilize the organs of patients who suffer cardiac arrest. If done quickly 
physicians could harvest the rest of the usable organs and thus prevent 
them from being damaged due to lack of oxygen. Patients dying from 
cardiac arrest could offer 44,000 additional kidneys per year.52   

 

PRESUMED CONSENT 

Over twenty European countries and Brazil utilize a presumed 
consent organ procurement policy, whereby citizens are assumed to be 
organ donors unless explicitly stated to the contrary. There are two types 
of presumed consent: “soft” and “pure.” A “pure” presumed consent 
program requires that unless the decedent opted-out of organ donation at 
some point during his lifetime, his organs will be harvested despite 
potential objections from his family.  However, like the US’s opt-in 
program, a “soft” presumed consent program gives final say to families 
as to whether the decedent’s organs will be harvested. In most cases, 
family members are approached after the potential donor dies and given 
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the opportunity to object; however, in practice physicians and hospital 
workers are essentially asking for consent.53 The primary difference is 
that the staff presumes that an unregistered person is a willing donor. 
Therefore if no family members can be located, the decedent’s organs are 
harvested.   

Consent rates tend to be significantly higher under a presumed 
consent program. For instance, after presumed consent was implemented 
in Belgium in 1986 there was a 114% increase in the number of available 
kidneys over the first five years.54 Following the passage of the presumed 
consent law, initially only one of the two large transplant centers in 
Belgium adopted this system while the other maintained its opt-out 
program. Over the course of three years, the hospital employing a 
presumed consent policy harvested nearly 40% more organs than the 
transplant center utilizing an opt-in policy. However, it is imperative to 
note that in this case the implementation of presumed consent was 
accompanied by an extensive public education campaign that most likely 
contributed to the exponential increase.55 Therefore, the large increase 
cannot be solely attributed to the adoption of presumed consent. 
Conversely Denmark once experienced one of the highest cadaveric 
donation rates in the world under presumed consent, but after its 
adoption of an opt-in policy in 1986, donation rates decreased by half.56 

 The introduction of a presumed consent policy increases 
cadaveric organ donations for many reasons. First, organ donation can 
be established as the cultural norm when it is assumed people will do it.57 
Second, failure to locate family members to gain consent does not result 
in inaction.  Instead organs are harvested unless the decedent explicitly 
stated that he did not want to donate. Lastly, substantial resources are 
usually invested to educate the public about the positive aspects of organ 
donation under a presumed consent program.58 Utilitarians, who justify 
policies on the grounds of what serves the greatest good, tend to endorse 
presumed consent policies because the good of more available organs and 
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more saved lives outweighs the possibility of harvesting organs from 
some potentially unwilling cadavers.59 

 

CASE STUDIES 

 Spain utilizes a soft presumed consent policy and has the most 
successful organ procurement system in all of Europe. What 
distinguishes Spain’s program is its creation of the Organizacion 
Nacional de Transplantes (ONT) which is “a network of transplant 
coordinators located in 139 intensive care units across Spain.”60 ONT is 
charged with the task of monitoring potential organ donors and 
broaching the delicate topic of donation with families. Unlike in other 
systems, ONT coordinators do not simply ask for consent, they try to 
ensure that families make an educated, informed choice. Its success rates 
are unparalleled—of the 200 families who initially declined to donate a 
family member’s organs, 78% changed their minds after speaking with an 
ONT coordinator and learning about the process and the benefits of 
donation.61 

 Singapore has also experienced success under a “soft” presumed 
consent program and is notable for its effort to ensure religious customs 
are respected. Singapore became the first Asian country to implement a 
presumed consent program in 1986.62 Under its Human Organ 
Transplant Act (HOTA) all mentally competent citizens aged twenty-one 
to sixty are considered organ donors unless stated otherwise or unless 
they are Muslim.63 Muslim citizens are given a statutory exemption 
meaning, unlike the rest of the population, they are considered non-
donors unless they voluntarily register to partake in the program.   

Singapore has gone out of its way to ensure opting out of organ 
donation is simple. Citizens receive a letter before their twenty-first 
birthday notifying them of their choice to opt-out of organ donation.64 
Not only are opt-out forms available at all post-offices, but many public 
and government buildings also have them. Moreover, they are processed 
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within twenty-four hours of submission.65 All people who choose to 
dissent are entered into a confidential online registry, which all major 
hospitals can access.66 

 Singapore’s organ procurement system also employs strict 
guidelines that increase its public acceptance and strengthens its overall 
legitimacy. The legislation only applies to cadavers and the procurement 
of kidneys. Decedents must have experienced death by a fatal accident, 
which must be concluded by a coroner. After the coroner has determined 
a fatal accident was indeed the cause of death, two experienced 
physicians must conduct specific tests to determine if the patient is brain-
dead.67 By law, the physicians can in no way be associated with the organ 
transplant team in order to avoid questionable motives.68 Hospitals then 
must perform “reasonable and proper” investigations into whether the 
potential donor had dissented from being an organ donor, which includes 
checking the national database.69 

 Although presumed consent has offered promising results, 
scholars worry about difficulties likely to be associated with its universal 
application. Howard argues that the countries currently utilizing 
presumed consent do not offer conclusive case studies because the 
countries are primarily ethnically and religiously homogenous. He 
explains,  

countries like Austria and Germany, which are characterized by ethnic 
homogeneity, universal health insurance, and support for policies that 
foster social solidarity, may offer a more hospitable climate for a 
consent regime that seems to invest the state with quasi-property rights 
in cadavers.70   

Likewise, Statz contends that other factors besides which procurement 
program a region is employing such as “the number of transplant centers 
per million people, the percentage of the population enrolled in higher 
education, and the percentage of the population that is Roman Catholic” 
greatly affects consent rates and therefore makes it difficult to 
conclusively evaluate how successful a program actually is.71   
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The American Medical Association (AMA) argues against 
presumed consent on the grounds that the presumption that all people are 
willing donors violates an individual’s ability to choose and one cannot 
know a person’s preference unless the view has been registered.72 A 
survey conducted by the AMA concluded that 31% of obtained organs 
came from unwilling donors, proving that a mandated choice program 
does violate some people’s preference.73 Statz refutes this claim, 
explaining that because the majority of society accepts the idea of organ 
transplantation and citizens are provided an opportunity to assert their 
preference, the policy of presumed consent does not infringe upon rights. 
Singapore’s legislature maintains this view, stating,  

[presumed consent] is not against individual freedom.  Instead it 
reaffirms the individual Singaporean’s ownership of and responsibility 
for his own body.  People are therefore better able to ensure that their 
wishes are followed because their, and not their next of kin’s, 
acceptance or objection has to be respected.74 

Indeed, presumed consent enables an individual to have final say over 
what happens to their corpse instead of deferring this responsibility to 
family members. 

 

LEGAL KIDNEY VENDING 

 A regulated market in organs is the most hotly contested current 
or potential policy for organ procurement. Although Iran sponsors the 
only legal market for organs, other parts of the world allow the legal 
purchase and solicitation of certain organs. For instance, in the US, there 
is little controversy over the fact that donors are paid for eggs, bone 
marrow, blood and sperm.75 Additionally, women are compensated 
handsomely to rent out their womb for the purpose of bearing other 
people’s children. Surely one could easily construe this practice as 
commodifying the body to some degree. Kishore ridicules this hypocrisy, 
noting, “blood, bone marrow, sperm and eggs are being openly sold and 
a woman can ‘command $50,000 for her donated eggs’ but their sale, it 
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seems, does not attract the notion of human dignity.”76 Likewise, critics 
Becker and Elias maintain,  

the moral considerations supporting pay for organs that save lives are 
no weaker, and for many persons would be stronger, than those 
supporting pay for the use of wombs to create lives.77  

 Kishore, Becker and Elias’ observations beg the question, “why are 
organs different?” 

 

A GENERAL DISCUSSION OF A LEGAL MARKET IN BODY PARTS 

 Scholars tend to take a strong, passionate stance on whether or 
not a legal market in organs should be implemented or even allowed. 
Opponents of a legal market criticize the policy for a myriad of reasons. 
Some posit practical critiques such as the concern that the introduction of 
monetary incentives will undermine altruism and thus decrease altruistic 
donations. Others are concerned with human rights—that pecuniary 
interests will act as a coercive influence on underprivileged populations 
and therefore result in massive exploitation and reinforcement of class 
divides. Critics of a legal market in organs insist that the system is 
mutually exploitive—mandating excessive payments from recipients and 
preying on desperate potential donors. It seems inevitable that such a 
system would encourage criminal activity, whether by defrauding donors 
by not providing adequate compensation or, more seriously, potentially 
encouraging kidnapping and killing for body parts.   

Proponents78 of a legal market argue that the system is mutually 
beneficial, offering sick patients the organ they urgently need to survive 
and downtrodden individuals the means to embark on a better quality of 
life. They maintain that a legal market is not coercive, explaining that a 
stranger’s decision to donate is less coercive than a family member who 
may be signing the death sentence of a loved one if they choose not to 
donate. Moreover, supporters of the legal market approach insist that not 
allowing a person to sell their body parts is denying the individual 
ownership of their own body and therefore constitutes a violation of 
personal autonomy. Finally, pro-market scholars insist that organs are 
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going to be bought and sold no matter what legislation says thus it is in 
the best interest of both the seller and the buyer to have the system 
regulated by the state so exploitation and trafficking can be minimized.  

 A practical critique of a legal market in organs is that if some 
donors are paid and others are not, altruistic donation would cease. A 
relevant parallel to draw in supporting this point is the compensation of 
blood donors. Countries that do not compensate blood donors have 
consistent participation and heightened involvement during times of 
crisis.79 The introduction of incentives into this system has been shown to 
undermine altruistic donation, as illustrated by the decreasing 
participation of Americans to donate blood after the introduction of 
financial incentives.80 However, some scholars argue that the invasive 
and complicated procedure associated with organ donation and the risks 
for income loss and adverse long-term health effects differentiates organ 
donation from blood donation. Unlike blood donation, there is not a 
steady pool of non-related donors who will donate regularly without 
compensation. Therefore, paying for blood donations may prove 
ineffective in increasing donation, but advocates insist that paying organ 
donors does have the potential to greatly increase the number of available 
organs. 

 Other critics81 approach the policy from a human rights 
standpoint and argue that a market in which people can legally sell their 
body parts will result in the massive exploitation of underprivileged 
populations. Transplant experts Delmonico et al maintain,  

the fundamental truths of our society, of life, liberty, are values that 
should not have a monetary price.  These values are degraded when a 
poor person feels compelled to risk death for the sole purpose of 
obtaining monetary payment for a body part.”82   

Even if the surgery is successful and the donor recovers fully, he or she is 
likely to experience long-term social and health effects as a result of the 
surgery.83 Scheper-Hughes explains that paid donors in countries like 
Romania, the Philippines and Moldova suffer “post-operatively from 
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chronic pain, social isolation, stigma, and severe psychological 
problems.”84 Often times male donors especially face social ridicule after 
they sell an organ. Peers are likely to see them as pathetic and “weak,” 
which may not only affect their inter-personal relationships, but also their 
professional interactions and job opportunities.85 Scheper-Hughes writes 
that a village elder in Moldova told her that, “no young woman in the 
village will marry a man with the tell-tale scar of a kidney seller.”86 

 Selling an organ may not only earn the disapproval of a potential 
employer, it may render the employee destitute of any ability to provide 
for himself long-term. Frequently the people who would be willing to sell 
an organ for money already rely on their bodies to perform physical labor 
as their main occupation. Unless the donor receives adequate post-
operative care and is able to recover properly, this work may prove too 
rigorous after organ removal.   

Additionally, people who would be willing to sell a kidney are 
also more likely to need both kidneys.  Scheper-Hughes comments,  

the sellers are likely to be extremely poor and trapped in life-
threatening environments facing everyday risk to their survival 
including exposure to urban violence, transportation-and work-related 
accidents, and infectious diseases that could compromise their single 
kidney.87   

Unlike their recipients, if their solitary organ fails, sellers are likely to 
have very limited, if any, access to medical help or dialysis.88 For 
instance, Moldova is one of Europe’s poorest nations and has only one 
transplant unit and no ability to guarantee dialysis to its citizens. 
However, it supplies many kidneys to the US, South Africa, and Turkey. 
If something were to happen to these donors after surgery, they are 
unlikely to receive the medical help they need to survive.   

Not only does organ vending potentially exploit the poor, it 
reinforces class cleavages. Though pro-legal market scholars argue that 
outlawing organ sale “snatches from the poor the only asset to them 
offered by nature” scholars concerned with the well-being of donors are 
quick to note that often times organ sale only solidifies these individuals’ 
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societal position and invites a new host of hardships.89 Delmonico et al 
conclude, “a market system of organ donation fosters class distinction 
(and exploitation), infringes on the inalienable values of life and liberty, 
and is therefore ethically unacceptable.”90 

While the poor are likely to be the donors, it seems inevitable that 
the majority of the recipients will be wealthy, as the costs associated with 
such a complicated procedure are great. However, under current 
procurement policies, governments and/or private insurance agencies 
finance the majority of the costs associated with organ transplantation. If 
a policy shift towards a legal market were to occur, the government 
would be able to regulate costs “through the use of regulatory 
mechanisms, as is done in the case of other goods and services.”91 Under 
systems of universal health care, regulating the high fees or surgeons and 
surgical personnel—where the bulk of cost comes from—would not be 
difficult. 

In response to the argument that even with government 
regulation, access to a legal market would still be limited, Kishore 
declares that people accept that socioeconomic inequalities are prevalent 
in all aspects of society. Just because a legal market in organs would not 
offer access to everyone does not mean that the people who can benefit 
from it should not. Kishore explains,  

the whole health care system is subject to market forces.  Many drugs, 
many pieces of equipment, appliances, procedures, and services are 
prohibitively costly and are not accessible to all those who need 
them.”92  

 In other words, as health care exists in most countries, the wealthy 
already receive better care because of their ability to pay for more 
expensive procedures, better drugs, experimental testing and more 
qualified doctors. Therefore, the argument that a legal market should not 
be implemented because only the wealthy would benefit from such a 
system of limited access seems hypocritical given the current status of 
health care systems in many nations worldwide. 

Pro-legal market scholars cleverly appeal to utilitarian sentiments 
in justifying why people should be able to sell their organs. They insist 
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that such a system is mutually beneficial: a sick patient gets the organ he 
or she desperately needs to survive, and a less privileged person receives 
substantial monetary compensation. This process may even allow low-
income donors the ability to break the cycle of poverty. Just as a new 
organ provides new life to a sickly patient, the proceeds from selling an 
organ may facilitate the survival of an impoverished person.93 Kishore 
asserts that allowing indigents to sell their organs is not exploitative, and 
if anything it is simply another instance along the “continuum of long 
drawn out processes of their exploitation, which has been watched by 
society for centuries.”94 Kishore wryly questions why there is a sudden 
concern for the poor, and further insists that if society is so determined to 
keep poor people from selling their organs, they should try and address 
their needs so they are not enticed to seek such drastic measures.95  

The question of why the public considers money to play a crucial 
factor in an individual’s decision to donate translates into the donor not 
making a coercive free decision is important to examine. People routinely 
change their mind on an issue because a person, or external force, 
convinces them to.96 An individual may initially see donating an organ as 
above and beyond the call of an ordinary citizen, but money may entice 
him to think the practice is worthwhile. Harvey writes, “a person may 
refuse to drive people where they want to go until money is offered to 
him as a taxi-driver (which in some places does involve considerable 
risk).”97 Even though a pecuniary reward is a clear influence on a 
person’s decision to donate, it does not necessarily mean this decision is 
coerced or pressured.98 Harvey concludes,  

the crucial logical point, however, is that to say that the actions of 
other people play a role in a person’s decisions does not in itself 
establish that the role is coercive or pressuring.99   

Perhaps the public would be more comfortable if organ vendors did not 
come from such impoverished backgrounds. That way they would not 
appear to be as vulnerable to financial pressures. Society’s discomfort 
seems to stem from the belief that impoverished individuals’ decision to 
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sell their body parts cannot be free of coercion because of their desperate 
circumstances. However, this objection may be irrelevant because the 
poorest individuals would probably not be eligible to donate. Elias and 
Becker explain, 

the organs of low-income individuals who use drugs or have AIDS, 
hepatitis, or other serious illnesses would be rejected.  So probably the 
healthy poor and middle class would actually provide most of the 
organs for live transplants under a market incentive system.100   

If the organ vendor were not impoverished, the question is whether the 
practice would still be considered exploitive. 

In addressing the argument of exploitation, pro-legal market 
scholars emphasize that a family member’s decision to donate in the face 
of an ailing family member may be more coercive than a stranger 
desperate for money. Harvey contends that if the underlying reason a 
market in organs cannot be legal is because there is a chance people 
might be exploited, all family members must be forbidden from donating 
as well, as there is a chance some donors will not be able to make 
rational, unemotional decisions. As opposed to the decision to donate to 
a stranger, Harvey argues that, “potential donors who are related, rather 
than those who are not, are the ones particularly vulnerable to very great 
‘psychological and emotional pressure.’”101 Hippen concurs, maintaining 
that the pressure of an ailing family member may convince an otherwise 
unwilling family member to donate, to the detriment of his health or 
psyche. However, in a free market system this undue pressure is 
alleviated because biologically compatible family members can choose 
not to donate without endangering the welfare or health of their loved 
one since organs are easier to obtain.102 

Proponents of a legal market further argue that outlawing 
people’s ability to sell body parts and, therefore, not allowing them 
ownership over their own bodies is a violation of personal autonomy. 
Kishore contends, “the individual is the best judge to what is best for him 
in a given situation so long as his decision does not affect others, he 
cannot be stopped from acting upon his decisions.”103   

                                                            
100 Becker, 21. 
101 Harvey, 119. 
102 Hippen, 6. 
103 Kishore, 364. 



Journal of Law and Society 

48 

 

Finally, the notion that a market in organs is going to exist 
whether or not the government endorses it lends credibility to the 
assertion that a government regulated legal market is better than an 
unregulated black market. The International Society of Nephrology based 
in Brussels advocates a legal market regulated by governments and 
utilizes this reason. The director of the institute said,  

The choice before us is not between buying or not buying organs. This 
is happening regardless of the law. The choice is whether transplant 
operations and the sale of organs will be regulated or not.104   

However, this argument seems to be a slippery slope as the same 
rationale could be utilized to justify the legalization of other illegal 
practices such as drugs and prostitution. Furthermore, the contention is 
based on the premise that a government would be able to adequately 
oversee such an enterprise, which for many developing nations, is not 
realistic. Scheper-Hughes comments,  

the arguments for ‘regulation’ as opposed to prohibition have some 
merit, but are out of touch with social and medical realities in many 
developing countries.  Often institutions in these countries created to 
‘monitor’ organ harvesting are weak, dysfunctional, corrupt, or 
compromised by the impunity of the organ brokers, and by outlaw 
surgeons willing to violate the first premise of classical bioethics: first 
do no harm.105 

While the assertion that regulation is better than prohibition holds some 
truth for first world nations who are capable of overseeing such a 
complex system vulnerable to corruption and human rights abuses, as 
Scheper-Hughes highlights, it does not have universal merit because of 
the inability of most countries to accomplish this. 

 

THE IRANIAN SYSTEM 

 Iran’s kidney vendor program is a “highly standardized” and 
“regulated market.”106 After potential kidney recipients are identified, 
they undergo extensive evaluations by kidney transplant teams, which 
are comprised of surgeons and transplant nephrologists.107 The patients 
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are told that the use of kidneys from biologically related donors produce 
the best results and asked if they have any family members that are 
willing to donate. If no such family member exists, or there are no 
matches, the potential kidney recipient is referred to the Dialysis and 
Transplant Patients Association (DATPA). DATPA is run by volunteers 
who have suffered or are currently suffering from end-stage renal disease 
(ESRD) more commonly known as kidney failure. Hippen explains that 
DATPA is a “patient-run service organization that trades on the moral 
commitment of patients to help others in a position similar to their 
own.”108 It receives no reward for matching recipients with kidney 
vendors. 

 If the nearest transplant center has a deceased-donor program, 
potential recipients must wait a mandatory minimum of six months to 
see if a compatible kidney becomes available from a deceased donor. If 
after six months no organ has been procured, DATPA finds a compatible 
kidney vendor for the recipient. Vendors are not solicited—they must 
actively seek out the transplant center to become a potential donor. It is 
important to note that the transplant center and transplant physicians are 
not involved in the matching process in any way.   

 After a potential kidney vendor has expressed interest, he must 
undergo medical evaluations at a transplant center according to the 
medical standards applied to living donors who receive no remuneration. 
The evaluating physicians may exercise discretion and veto a vendor’s 
“candidacy” if he thinks he or she is not fit to donate mentally or is 
participating for the wrong reasons.109 The Iranian government subsidizes 
everything from the costs associated with procuring an organ to the 
actual surgery, and all immunosuppressant medications and follow-up 
care for both the vendor and recipient.110 

 Organ vendors are compensated in two ways. The Iranian 
government pays approximately $1,200 in compensation and for health 
coverage for a year after the procedure.111 In addition, the vendor also 
receives payment from either the recipient, or a charitable organization 
on behalf of the recipient if they are indigent, usually ranging from 
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$2,300-$4,500.112 The source and amount of the second form of 
compensation is arranged before the procedure by DATPA to ensure the 
donor knows exactly what he will receive. 

 The Iranian system offers a valuable insight into how a legal 
market in organs works and also offers some important lessons. The use 
of a non-profit organization with no rewards for successfully 
coordinating matches lessens the concern that marginal donors will be 
recruited and that organ trafficking will occur. Hippen writes,  

with DATPA acting as an intermediary, the Iranians have reduced the 
possibility that organ vendors will be taken advantage of by either 
overzealous middlemen, procurement institutions, or physicians 
desperate to help their patients.113  

Moreover, the separation of the process of identifying potential donors 
and the medical evaluation ensures physicians are not unduly influenced 
by financial incentives to approve candidates for donation who should 
not be approved for either medical of psychological reasons. 

 Many scholars have expressed concern that a system that 
financially rewards organ donors will diminish altruistic motivations and 
therefore decrease altruistic donations. The old adage of why give it for 
free when you can sell it sums up this concern. However, evidence from 
Iran’s system shows that compensating kidney vendors has not 
undermined the system of unpaid cadaveric organ donation.114   

 Although Hippen is clearly an enthusiastic proponent of the 
Iranian system, he does offer a few critiques. First, one has to wonder 
about the validity of Iran’s reported outcomes. Given that there is no 
central database to track the outcomes of donors and vendors, it is 
difficult to know how successful this program is. Second, from what data 
Iran does disseminate, it is clear that the survival rate is better for living 
donors than vendors.115 Though their reported numbers are marginal—
the ten-year survival rates are 9% higher for recipients who received 
organs from living donors as opposed to kidney vendors—there are still 
better outcomes with unpaid donors than vendors.116 This is probably 
because majority of kidney vendors are poor, and lower socioeconomic 
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status is associated with higher incidence of kidney disease. Finally, given 
that Iran is such a large, rural country, the accessibility of the program is 
difficult to evaluate.   

 

MANDATED CHOICE 

 A mandated choice program requires all competent adults, 
eighteen years or older, to register their preference on organ donation. 
There are no financial incentives to affirmatively register as a donor nor 
are there any punishments for registering as a non-donor. Yet a person 
must decide one-way or the other. To ensure the entire population is 
given ample opportunity to register their preference, registration for 
organ donation/non-donation could be placed not only on driver’s 
license applications, but tax returns, state benefit claims, and other state 
documents so that the forms would not be complete without making an 
active choice.117 People would have the opportunity to change their 
stance as many times as they want, with the most recent decision being 
utilized.118   

 Implementing a mandated choice program would not be difficult, 
and could even be integrated into pre-existing organ donation programs 
such as opt-in and opt-out programs. Every measure could be taken to 
ensure that all people register their preference, and for those who 
somehow slip through the cracks the pre-existing program could dictate 
donation procedure. For instance, under a presumed consent program, if 
the person never registered his preference (which should never happen), 
doctors could go ahead and assume that the person was a donor. 
Likewise, under an opt-in program, if the person did not register, the 
doctors would automatically assume that he was not a donor. Adoption 
of a mandated choice program would present few obstacles in relation to 
other proposed alternative programs. It would require a widespread 
public education campaign so people are aware of their options and 
could make informed decisions. It would be important to emphasize that 
the government is not meddling in the donation process or offering any 
type of incentives to donors, just ensuring that every person’s preference 
is known and respected.   
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A survey conducted by economists Spital and Veatach showed 
that there is wide acceptance of a mandated choice program in the US. 
Their findings showed that 90% of Americans would support a mandated 
choice program, whereas comparatively only 60% would support the 
implementation of a presumed consent policy.119   

 Mandated choice would indisputably increase organ donation.  
Only 20% of the reported 70% of Americans who are willing to donate 
registered this preference.120 Likewise, a survey conducted in the UK in 
2006 found that 30% of families would refuse to donate when they are 
unaware of the decedent’s donation preference.121 The same study found 
that of the 69% of people who said they would be willing to donate their 
organs, more than 33% had not registered and a majority of the others 
were unsure whether they had registered or not.122 Although 74% of those 
same people who said they would be willing to donate were aware that 
their next of kin would have the final decision about donating their own 
organs or not, 50% said that they had no conveyed their preference to 
their family. 123  

 The mandated choice program has many merits, and is far less 
controversial than other potential procurement policies. First, by 
knowing every person’s organ donation preference, undue pressure is not 
placed on the family to make the decision. Often potential organ donors 
have experienced sudden brain death or near-fatal accidents, and family 
members are forced to try and process what has happened, grieve the 
loss, and try and make important medical decisions all within a short 
span of time. Frequently family members are fearful they will make the 
wrong decision, and do not want to disrespect the decedent’s wishes. 
Davis writes that mandated choice “promotes individual autonomy by 
allowing competent adults to make the donation decision for themselves, 
rather than have it made for them by relatives.”124 He adds, “and it does 
not require much time and energy from the individual.”125 By ensuring 
the process to register preferences is easy and accessible, every person’s 
preference can be known and respected. 
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 Critics of a mandated choice program contend that the program 
undermines autonomy by forcing a person to make a decision. This 
argument seems meritless when considering the advantage of ensuring 
the preservation of a person’s bodily integrity and adherence to moral or 
religious beliefs. Proponents of the system agree, arguing conversely that 
mandated choice actually respects personal autonomy by ensuring a 
person’s post-mortem wishes are known and followed.126   

Other opponents of mandated choice argue that the decision to 
donate is coercive because people must make a decision to properly 
complete out tax returns and other important forms.  Again, this 
argument seems completely unfounded in truth. By this logic, the 
requirement of “forcing” people to provide their social security numbers 
and “forcing” them to complete forms by a specific date is also coercive. 
This program would not command any significant effort or time on the 
part of citizens, only that they check a box on a form they would have 
already had to fill out.  

 

REFORMING THE RANKING SYSTEM 

 Many scholars have advocated small changes to current programs 
to ensure the most needy, and deserving people obtain the organs they 
require. For instance, as it stands in most programs, waiting lists are 
ranked by medical necessity, meaning the sickest patients are at the top.  
However, it hardly seems fair that a lifelong smoker needing a lung 
transplant should be above a twenty-five-year-old who suffers from liver 
cancer. Kishore has suggested altering ranking systems so that people 
who knowingly engaged in behavior that results in their need for an 
organ should be ranked lower than those who do not. For instance, 
alcoholics needing a liver should be ranked lower than someone who is 
not an alcoholic. The justification for this argument is that people who 
actively and knowingly contributed to their need for a transplant are less 
deserving of an organ than those who did not. 

One difficulty with this argument is how to designate certain 
behaviors as conducive to needing an organ transplant? Should a rock 
climber who puts himself in the face of danger and ends up having a 
terrible accident and needing a transplant be kept from the top of the list 
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because he took on the risk? How much alcohol consumption constitutes 
the designation of an alcoholic?   

 Another suggestion for ranking reform is giving people who are 
registered as organ donors priority over those are not. This program 
would punish “free-riders”—people who are unwilling to donate an 
organ but will gladly accept one when they need it. This system may also 
offer incentives to register. People who would have formerly relied on 
their families knowing their preference would take the initiative to 
formerly register in case they ended up in a situation where they needed 
an organ.   

 Unfortunately, it is difficult to evaluate how effective this policy 
would be because families give the final consent for organ donation 
under most policies. Just because a person is registered as an organ donor 
does not mean his organs will actually be donated. Second, people worry 
that medical personnel will not try as hard to save their lives if they are 
registered; therefore it seems unfair to fault them for not registering. This 
fear is especially true for third world countries or areas that suffer from 
rampant organ trafficking. Finally, reforming the ranking system by 
donor status “would introduce nonmedical criteria into the process for 
allocation of organs and would disadvantage less-educated persons who 
may not be aware of the connection between registration and 
allocation.”127 

 The only inherent problem in allocating organ donors priority on 
organ wait-lists over non-donors is the concern that as soon as a patient 
finds out he will need an organ, he can register as a donor and get 
priority status, thus nullifying the program’s objectives. In order to 
prevent people from joining this list only in their time of need, the policy 
would need a minimum amount of time that a person must be registered 
before he can receive priority. 

 Just as priority status should be given to people who are 
registered as donors for more than two years, absolute priority should be 
given to former donors who now require an organ themselves.  In 1988, 
the United States’ United Network for Organ Sharing (UNOS) 
established a database to track former donors.128 Since this time, fifty-six 
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organ donors have developed end-state renal disease and have been 
placed on organ wait-lists.129 Former donors are currently given 
additional points to place them higher on wait-lists, however their wait 
can still exceed several years.130 Delmonico et al insists that former 
donors should be placed as the highest priority on waiting lists so that 
their life is adversely affected as little as possible as a result of their 
generosity. After all, one of the greatest considerations in a person’s 
decision to donate is their own health. A person may not need two 
healthy kidneys in the present, but if one fails, later they will. However, if 
all donors knew that they would receive an organ should the need arise, 
intuitively it seems concerns over long-term health consequences would 
lessen and potential organ donors would be more willing to donate. 

 

INCENTIVES FOR DONATION 

 Another potential reform that could help increase organ donation 
and organ availability is the introduction of financial incentives to either 
families that donate a family member’s organ or to citizens who register 
to be organ donors. The United States has experimented with this idea on 
a small scale. For instance, certain states have introduced small 
reimbursement plans to reward people for registering as donors. 
Pennsylvania, for example, established a trust fund to reimburse donor 
families up to $3,000 for funeral expenses.131 This amount was later 
reduced to $300 out of fear that $3,000 could appear coercive. The idea 
was to keep the amount intentionally small to convey that the money was 
not a payment for the cadaveric donation, but instead to show 
appreciation.  However, legislatures still feared this compensation was 
too enticing and amended the fund to pay for only the lodging and food 
of family members, not funeral expenses.132 Some analysts disagree with 
Pennsylvania’s decision to limit compensation to food and lodging, 
maintaining,  

reimbursement for funeral expenses is intended as an expression of 
society’s appreciation for the donation, and it is consistent with the 
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provision for reimbursement of expenses of the expenses of donation 
after the declaration of death.133 

Similarly, Georgia implemented a program in which citizens 
received a $7 discount on driver’s license registration fees if the driver 
registered as an organ donor.134 The program was clearly working—as of 
2005, Georgia had one of the highest registration rates in the US.135 
However, not all citizens felt comfortable taking advantage of this 
discount and registering. The fear that doctors and nurses would not try 
as hard to save the lives of organ donors because they wanted their 
organs was a recurring worry.136 

At the end of 2005, Georgia eliminated the discount because 
many feared the small remuneration was undermining the objective of 
the organ donation registry. Family members were hesitant to rely on the 
organ registry while there was a financial incentive in place because the 
decision to register as a donor is supposed to communicate an 
individual’s preference to family members. Family members were not 
sure whether the person’s intention was to communicate the decision to 
donate or just save $7.137  

Although offering financial incentive to register as organ donors 
may prove counterproductive, offering financial incentives to family 
members who decide to donate a loved one’s organs may increase 
consent rates. One of the biggest problems in efficient organ procurement 
programs is failure to ask the family to consent and, therefore, letting 
valuable organs go to waste. Howard argues that if there were a familial 
financial incentive, those families the hospital may have failed to ask 
would seek out donation personnel or doctors to receive the reward. 
Though some are uncomfortable with the idea for paying families for 
their family member’s body parts, western culture tells us that rewards 
are “given to recognize superior performance, to signal appreciation, and 
to acknowledge the value of the recipient’s contribution.”138 Therefore, a 
small reward may not be perceived negatively but instead signify the 
family’s good deed. Delmonico et all offer the analogy,  
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we bring a bottle of wine to the home of a friend who has invited us for 
dinner, not a $20 bill to illustrate that the reward is not be about the 
money, but instead a tangible token of thanks.139   

Some scholars respond to critics by suggesting that allowing families the 
opportunity to donate the reward to a charity of their choosing would 
allay fears. Unfortunately, there is no data on such a program to evaluate 
its success or failures because it has never been undertaken. 

Just as with a legal market in organs, the only relevant parallel 
that can illustrate the shortcomings or merits of an incentive system are 
the blood procurement policies of the US. Some scholars have argued 
that offering financial incentives actually results in lower blood supply 
because the incentives drive out the altruistic, voluntary donor. 
Economists have validated these findings insofar as the effect of 
remuneration on the altruistic donor. They found that small incentives, 
such as $10 per pint of blood, increase donation rates among occasional 
donors but do, in fact, decrease donations from regular donors.140 
However, studies have illustrated that these small incentives are 
correlated with overall higher blood donation rates; therefore this fear is 
not wholly true.   

While the impact of financial incentives on blood donations is 
unclear, studies have shown that playing for plasma unquestionably has 
resulted in higher donation rates. Donating plasma, like organs, is a 
much more invasive procedure—usually taking approximately two hours 
as opposed to the 15-20 minutes blood donation requires. As a result, the 
US not only has enough plasma to satisfy the demand of Americans, it 
has a surplus of stores which other countries have been forced to 
purchase and import due to their inability to procure enough for their 
own citizens. This demonstrates that if just one country decides to 
implement an incentive program that creates a large supply of organs and 
allows foreign patients to receive them, the global landscape of organ 
donation could significantly change.  

 

PAIRED ORGAN EXCHANGE 

Paired organ exchanges are currently under debate in the United 
Kingdom and utilized in South Korea, the Netherlands, parts of the US, 
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and Australia.141 In the program, two or more incompatible donor-
recipient pairs are matched together and organs are swapped so that the 
donors donate on behalf of their recipient, and each recipient in turn 
receives a compatible organ from the other’s donor. Morley argues that 
paired organ exchange is the ideal supplement to many procurement 
programs as it will help alleviate the global shortage of organs. He notes,  

paired organ exchange promises to increase the number of organs 
available for transplantation while avoiding the most serious moral 
quandaries associated with financial incentives.  It offers patients a ray 
of hope by allowing them to not only look to their own close friends 
and family for compatible organs, but to close friends and families of 
the thousands of other patients on the transplant waiting list.142 

Morley’s points are well taken. A paired exchange program would 
effectively unite the organ transplantation community and allow patients 
a network of supportive people and potential matches. 

In most countries, when doctors determine a patient needs an 
organ transplant, all willing friends and family are tested for 
compatibility. Usually, all incompatible tests results are currently 
discarded. However, under a paired organ exchange program the results 
are retained, with the permission of the potential donors, and entered 
into a national database alongside the information of the patient they are 
willing to donate for.  Information can be removed from the system at 
any time at the request of the potential donor or recipient. The database 
cross-matches pairs of sickly patients with willing donors. Once there is a 
match, potential donors are contacted without the knowledge of the 
potential recipient in order to eliminate any pressure or false hope. 
Morley explains, “withholding news of the initial match from the patient 
alleviates additional pressure to consent.”143  Potential donors then 
undergo more extensive testing to ensure both organs are in fact matches. 
If both organs are matches, and both donors consent, the intended 
recipients are contacted and informed of the exchange.    

Statistics show that a living donor transplant has the highest 
probability of success. Improvements in immunosuppressant drugs have 
decreased the need for human leucocyte antigen (HLA) matching, 
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meaning unrelated recipients can now experience successful 
transplants.144 For this reason, the number of organs procured from 
cadavers is decreasing because people worldwide prefer organs from 
living donors. In 1990, there were 9,416 transplants in the US with 22% 
from living donors and 78% from cadavers.145 In 2003, however, 43% of 
transplants came from living donors with only 57% coming from 
cadavers.146 Without a compatible friend or family member willing to 
donate, patients are forced to wait for years until a cadaveric organ 
becomes available. Considering that 40% to 50% of potential and willing 
living donors are incompatible with their intended recipient, this becomes 
the sad reality for many patients.147  

 It is estimated that as of 2011, 20% of patients waiting for an 
organ in the US who have a willing donor will receive an organ through 
paired kidney exchanges.  This will enable an additional 2,000 to 3,000 
kidney transplants per year.148 Mahendran explains, “In the USA, the 
number of paired organ exchanges is less than 10 per cent of all living 
donation, although it is postulated that as many as 3,000 recipients could 
receive kidneys through a national donor exchange programme.”149 In 
the last three years, 760 “swaps” have been formed.  Similarly, if paired 
organ exchange was implemented nationwide in Australia and utilized 
routinely, it is estimated that transplants could increase by 7-10%.150 

The introduction of Matchmaker, a new database that cross-
references patients and donor pairs has had huge success and global 
implementation potential. The database has been utilized in the US and 
initially only contained 43 kidney patients with 45 donors. Within 
minutes, seven potential matches were found.151   

There are some logistical concerns about paired organ exchanges. 
The harvesting and transplantations must take place somewhat close to 
each other and at the same time in order to prevent one organ from being 
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harvested and transplanted and the other party reneging. This can present 
problems because it is not always possible to have simultaneous surgeries 
and it may prove difficult for ailing patients to travel long distances to 
meet the other pair, especially in exceptionally large countries like China, 
Canada and Australia. Also, because transplantation is such an invasive 
procedure, the recipient is hospitalized and requires supervision after 
release. If parties have to travel far, this can be difficult for spouses or 
family members who may not be able to afford to rent an apartment or 
hotel room and take off work until the patient can travel home. 

Opinions of a paired organ exchange tend to be generally 
positive. Statistics confirm that by simply retaining the information of 
incompatible willing donors, a significant amount of patients will receive 
the organ they need to survive with minimal additional work. Global 
implementation would be feasible—only the adaption of a database that 
has the capability to cross-match donor-recipient pairs would be 
necessary initially. Because the program is based on an exchange, and 
not a gift, it avoids the concerns of exploitation, bodily integrity and 
autonomy. Morley writes, “a paired organ exchange program…is truly 
an exchange of equivalents: the gift of life is traded for something of 
equal value.”152 Paired organ donation also preserves the value of 
altruistic donation, as the donor is still benefiting out of the goodness of 
his heart.   

It is imperative that there be strict regulation concerning who can 
donate on behalf of someone else, or else wealthy donors will simply find 
an incompatible, unrelated stranger and pay them for donating on their 
behalf. In order for the policy to be implemented on a global basis, it 
would be necessary to introduce strict guidelines regarding how a person 
can establish that another individual is “voluntarily” donating on their 
behalf.   

Even those individuals who will not be matched benefit from the 
program because it removes people from the waiting list and therefore 
shortens the waiting time. Mahendran concludes, “the greatest advantage 
of paired donation is ensuring the continued participation of a number of 
suitable, motivated living donors who would otherwise be lost to the live 
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donation programme by virtue of an incompatibility with their intended 
recipient.”153   

 

CONCLUSION 

It is clear that none of the existing organ procurement programs 
are fully addressing the objectives of providing enough organs in a timely 
manner while respecting concerns of bodily integrity, personal autonomy 
and religious beliefs.   

The opt-in policy, as utilized in the US, successfully respects 
personal autonomy by not assuming a person is a donor and endowing 
the individual with the right to choose. By not harvesting any organs 
unless explicitly given permission by the family or as indicated by the 
donor registry, an opt-in policy values bodily integrity. An opt-in 
program also safeguards religious beliefs by not automatically presuming 
everyone to be a donor. Therefore, unwilling religious groups do not 
have to go through the effort of opting out to protect their beliefs. 
However, this program supposedly denies a person ownership of his 
body by not allowing the sale of body parts, and has also colossally failed 
in procuring enough organs.   

In contrast, the mandated choice policy successfully produces 
more organ donors. However, it does not disrespect religious beliefs 
(except in Singapore), personal autonomy or bodily integrity by assuming 
a person is an organ donor. While the program allows citizens to opt-out 
of donation, the program does not automatically opt-out populations that 
will surely oppose organ procurement such as Muslims. Likewise, the 
system undermines personal autonomy by denying the individual the 
right to affirmatively choose their postmortem wishes. Bodily integrity is 
likely to be undermined when organs are harvested from an unwilling 
donor who never registered his dissent.  

Finally, a legal market in organs, as illustrated by Iran, has 
successfully met the demand for organs and permits citizens’ ownership 
of their bodies and body parts but has resulted in mass exploitation and 
adverse long-term health consequences for donors. In theory the policy 
protects individuals’ personal autonomy and bodily integrity by 
respecting the right to choose what to do with body parts; however, the 
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poor welfare of the majority of people in Iran calls into question this 
assumption.   

 The proposed alternative programs seek to address the 
shortcomings of the current policies and offer reforms that can be 
integrated into existing procedures. For instance, mandated choice is an 
attempt to find a middle ground between opt-in and presumed consent by 
ensuring every citizen’s wishes are known. Thus no one is robbed of his 
ability to choose affirmatively to be a donor. By making certain every 
person’s decision is officially known, organs will not go to waste as a 
result of laziness to register or uncertainty over the decedent’s wishes. 
Mandated choice tackles the weaknesses of both opt-in and presumed 
consent by protecting bodily integrity, personal autonomy and religious 
beliefs. Inherent in the idea of mandated choice is the belief that each 
individual has a reason for his views on organ donation, and it is 
important this view is officially expressed and respected.   

 A reform of the ranking system on organ wait-lists is a minor 
reform that could make a significant difference in the perception of 
fairness in the process of organ allocation. The idea to place individuals 
whose behavior resulted in their need for an organ below patients whose 
behavior did not is reasonable. However, in order to increase organ 
donation it is crucial that absolute priority be given to registered organ 
donors and former donors. The logic behind wanting two kidneys, for 
example, is that in case something happened to one kidney later, there is 
still one healthy organ. However, if former donors were assured priority 
on organ wait lists, this concern would lessen because if the donor’s 
remaining kidney did fail later on, they could easily receive another. 
Likewise, in attempting to remedy the problem of willing donors not 
registering their views under an opt-in system, giving priority on organ 
wait-list would encourage these people to affirmatively register. 

 Offering financial incentives for organ donation represents a more 
complex and controversial reform. As exemplified by the state of 
Georgia, offering financial incentives directly to the donor for 
affirmatively registering undermines the intent of the donor registry 
because families are unsure if the decedent truly wanted to be a donor, or 
rather wanted the incentive that came as a result of registering to be one. 
However, offering incentives to families for donating the organs of their 
loved ones reinforces the value of the altruistic donation and expresses 
gratitude. Keeping the amount low, perhaps under $500, and allowing 
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the family to apply the money towards either funeral expenses or a 
charity of their choice in the name of the decedent alleviates concerns of 
coercion and preserves the integrity of the gift. The most significant 
problem with this program is the question of whether financial incentives 
for donation could be considered discriminatory since certain groups of 
people cannot donate body parts for religious or ethical reasons. On the 
other hand, certain religious groups cannot give blood and yet society 
does not find it problematic that blood donors receive remuneration for 
their contribution. The likely reason for this is that the amount is not 
substantial enough that these groups are robbed of a lucrative financial 
opportunity, and the greater good this reform encourages outweighs the 
possibility of excluding small segments of the population. 

 Lastly, paired organ exchanges are one of the most exciting, and 
easily integrated alternative programs. As Morley argues, the mutual 
exchange is truly that of equals—a life for a life. Paired organ exchanges 
avoid the moral quandaries associated with financial incentives and 
organ vending while preserving altruism, personal autonomy and bodily 
integrity. This policy has the potential to be integrated into any existing 
program and is beneficial to even those who cannot find a match, as the 
more people who do, the less people there are on the wait-list. By 
ensuring that potential recipients are not notified when a preliminary 
match is found, the program ensures potential donors are not subject to 
coercion or familial pressure.  

There is no one simple solution to the global question of how to 
regulate organ donation and procurement. Instead, there must be a 
combination of various policies to tackle to this complex question. It is, 
however, quite clear that only global collaboration will result in a 
successful and legitimate resolution. As Baldes et al explain, “regulation 
is no longer a national matter” because body parts can be “processed, 
preserved and easily transported around the globe. They continue,  

the lack of ethical guidance and the existence of unmonitored or 
unregulated… procurement and distribution represent a serious 
international risk to both donors and recipients…154   

There is no question that implementing a worldwide free market 
in organs is impractical because of the human rights concerns. In 
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countries where the government is fragile and healthcare organizations 
are vulnerable to corruption, such a program is likely to result in human 
rights abuses. Likewise, countries that do not have the infrastructure to 
regulate such a market would become overrun by cartels and gangs 
preying on body parts—a reality that could undermine the government 
even more and present greater problems for downtrodden populations.   

The opt-in program would be the ideal system in the perfect 
world where every willing person would affirmatively register and family 
members would always abide by the decedent’s wishes. However, this is 
unlikely to occur. People are busy, concerned that doctors and nurses will 
not try as hard to save their life if they are registered to be donors and 
generally ignorant of what it actually means to be an organ donor.   

Presumed consent is not the answer either. In countries where the 
majority religion rejects organ donation, presuming them to be donors 
would be insensitive and disrespectful. To maintain legitimacy and 
effectiveness a program should require that all willing decedents’ organs 
are harvested and that no organs are harvested from unwilling donors. In 
order to achieve this, hospital staff must know the preference of each 
individual, and this preference must be what guides their actions no 
matter how strong familial ties are in that particular country or region. 
To ensure that the choice is in no way coerced, no incentives can be 
given to affirmatively register as a donor so family members can remain 
assured the individual’s decision as recorded by the registry is truly 
his/her preference. 

The only program that successfully encompasses all these 
objectives is the mandated choice program. A reform of the ranking 
system, incentives to families and paired organ donations are all 
secondary reforms that would enhance any existing program and increase 
overall organ procurement. However, first and foremost, legislation must 
be changed so that all people are required to register their donation 
preference. The process of registering this decision must be accessible, 
easy, expedient and easily changeable. The database storing citizens’ 
preferences must be kept confidential so the general public has no access 
but all hospitals worldwide do. Only when every person has made an 
official decision can people be assured that their post-mortem wishes will 
be upheld. 
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Organ procurement and donation policies are issues fraught with 
ethical, moral and religious controversies. With such a large, diverse 
global population, it is a daunting task finding a middle ground to please 
all people. However, because of globalization and the ease at which 
organs can be transported, imported, and exported, it has become 
necessary that there be a uniform, or at minimum a coordinated effort to 
establish global ethical standards. At the same time, procuring organs is 
at least equally urgent. People continue to die because of the failure of 
existing policies to procure all possible organs. Only by knowing all 
individuals’ donation preferences and harvesting the organs from all 
willing decedents can the global demand for organs be met. 
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RACIAL EQUALITY FOR ACCESS TO EDUCATION AND THE ROLE OF 

SCHOOL CHOICE:    

“FREEDOM OF CHOICE; THE QUESTION IS, A CHOICE FOR WHOM?”1 
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 FIFTY-SIX YEARS HAVE passed since Brown v. Topeka Board of 
Education, and racial segregation and disparate levels of access to 
education still plague public schools across the United States. “Brown’s 
promise was to realize racial equality through educational opportunity, 
declaring decent schooling to be nothing less than the right of every 
American. How this promise might be translated into concrete public 
policy turned out to be a more daunting challenge than anyone at the 
time could have imagined.”2 For over a century now, legal action against 
racial segregation has taken place in courtrooms around the world; 
however, racial inequality continues to seep into school systems and in 

                                                            
1 Joseph P. Viteritti, Choosing Equality: School Choice, the Constitution, and Civil Society 
(Washington, D.C: Brookings institution Press, 1999).  
2 Ibid., 27. 
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turn continues to perpetuate a cycle of discriminatory behavior toward 
minorities. In the United States, such behavior is particularly targeted 
toward the African-American community. Although other communities 
have limited access to education, the focus of this paper will be on the 
African-American community. The Brown decision was a stepping-stone 
toward equal access to education across racial lines; however, the court’s 
inability to apply, carry out, and maintain its decision has created greater 
inequality. Not only has complete desegregation not been achieved, but 
also trends of resegregation are starting to appear in districts across the 
nation. Although de jure segregation has been abolished, many factors 
continue to perpetuate de facto segregation—segregation that takes place 
in practice, but is not condoned by the law. American society will not be 
able to achieve equal opportunity, as established within the American 
creed, if de facto segregation continues within public schools.  

 A factor sustaining de facto segregation within public schools is 
residential segregation. In hopes of overcoming racial isolation and 
unequal access to quality education, many countries are conducting 
educational reform by introducing “school choice”. There is an ongoing 
debate surrounding the positive and negative aspects of creating a school 
choice market (i.e. establishing more charter schools). By examining 
aspects of Chile’s education reform and South Africa’s application of 
“choice” policies, one may gain insight into the role of school choice 
within the United States.  

 There has been a history of litigation within the United States 
surrounding the topic of equal access to quality education for minority 
groups, particularly African-Americans. The Supreme Court case of 
Brown v. Board of Education set a precedent that has held schools 
accountable in terms of de jure segregation. During the time period in 
which the Warren Court passed Brown, the judicial branch was working 
dynamically, establishing new grounds, and becoming an agent for 
concrete social change. The primary question addressed in Brown v. Board 
of Education was: “Does the segregation of children in public schools, 
solely on the basis of race, deprive minority children equal protection of 
the laws guaranteed by the 14th Amendment?”3 In other words…  

                                                            
3 “BROWN v. BOARD OF EDUCATION (I)," http://www.oyez.org/cases/1950-
1959/1952/1952_1. 
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The case sought to overturn the doctrine of “separate but equal”. 
The Supreme Court ultimately determined that racial segregation in 
public schools had “a detrimental effect on minority children because it is 
a sign of inferiority. The long-held doctrine that separate facilities were 
permissible provided they were equal was rejected. Separate but equal is 
inherently unequal in the context of public education.”4 The Kenneth 
Clark “Doll Test” examines the sense of minority inferiority that Brown 
addressed. In this test, Dr. Clark had four plastic dolls that were identical 
except for color. These dolls were shown to children between the ages of 
three and seven. The children were then asked several questions in order 
to “determine racial perception and preference.” Clark found that 
majority of the children would associate positive characteristics with the 
white doll. The children were also asked to color in outline-only 
drawings with their own skin color. “Many of the children with dark 
complexions colored the figures with a white or yellow crayon. The 
Clark Test concluded that prejudice, discrimination, and segregation 
caused black children to develop a sense of inferiority and self-hatred.”5 
One cannot neglect the societal implications and consequences of 
segregation.  

 Since the original Brown decision, there have been several cases 
brought forth regarding segregation and access to education. Brown II, as 
a follow up to the original decision, established that the desegregation 
process had to proceed with “all deliberate speed.” Years passed and 
many districts were still not seeing much progress in terms of 
desegregation. Within the Charlotte-Mecklenburg, North Carolina school 
system, approximately 14,000 black students attended schools that were 
entirely black or more than 99 percent black.6 Although the lower courts 
attempted to find possible desegregation policies, the matter ended up in 
the hands of the Supreme Court. The question brought forth in the case 
of Swann v. Charlotte-Mecklenburg addressed whether or not the courts 
were “constitutionally authorized to oversee and produce remedies” for 
desegregation. The Burger Court unanimously decided on the following: 

                                                            
4 “With an Even Hand: Brown v. Board at 50,” 
http://www.loc.gov/exhibits/brown/brown-brown.html 
5  “Dr. Kenneth Clark Conduction the Doll Test,” Accessed Nov. 18, 2008, 
http://www.loc.gov/exhibits/brown/brown-brown.html. 
6 “SWANN v. CHARLOTTE-MECKLENBURG BD. of ED.,” 
http://www.oyez.org/cases/1970-1979/1970/1970_281. 
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Remedial plans were to be judged by their effectiveness, and the use of 
mathematical ratios or quotas were legitimate "starting points" for 
solutions; predominantly or exclusively black schools required close 
scrutiny by courts; non-contiguous attendance zones, as interim 
corrective measures, were within the courts' remedial powers; and no 
rigid guidelines could be established concerning busing of students to 
particular schools.7 

This controversial ruling established that courts, if they find it necessary, 
are able to order busing to achieve desegregated schools.8  Soon after, the 
Burger court issued Milliken v. Bradley, which stated that courts did not 
have the authority to regulate “interdistrict remedies in the absence of a 
finding of an interdistrict constitutional violation.”9 In turn, this limited 
the court’s ability to order methods of desegregation. 

 During the 1990s, the Court began to express a desire for districts 
to achieve unitary status more quickly. Achieving “unitary status” allows 
for the courts to “dissolve” all policies or orders regarding desegregation. 
These decisions showed a level of weakness during this period for the 
Supreme Court. More recently, in 2007, Parents Involved in Community 
Schools v. Seattle School District No. 1 addressed the matter of choice 
schooling as it pertains to desegregation. The Seattle School District gave 
students the opportunity to apply to any high school within the district. 
Since “popular schools” began to emerge, the district decided to instate a 
tiebreaker system that would determine which students were to be 
admitted. One of the tiebreakers included race as a factor, in order to 
establish “racially diverse” schools. Based on predetermined percentages, 
the district decided whether a white or non-white applicant ought to be 
accepted in order to reach the desired racial makeup.  

 Parents Involved in Community Schools, a non-profit 
organization, sued claiming that the tiebreaker violated the Equal 
Protection Clause of the 14th Amendment. Initially the suit was 
dismissed; however, the 9th District Court of Appeals reversed that 
decision. The Supreme Court then applied the strict scrutiny test, 
determining the race-based tiebreaker unconstitutional. The Court stated 
that, “unlike the cases pertaining to higher education, the District’s plan 
involved no individualized consideration of students, and it employed a 

                                                            
7 Ibid.  
8 Chinh Q. Le, “Racially Integrated Education and the Role of the Federal Government,” 
North Carolina Law Review 88 (2010), 725. 
9 Ibid. 
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very limited notion of diversity (white and non-white).”10 The Court did 
not accept that there was a compelling state interest or that it was 
“narrowly tailored” to fit a particular need. This decision was ultimately 
a set back for “voluntary integration” and equal opportunity. 

 While legal cases serve as historical context for the issue of equal 
opportunity, one of the greatest factors impacting disparate levels of 
access to education is residential segregation. For the purpose of this 
paper, “the term residential segregation refers to the geographic 
concentration” of black people and white people of all ages.11 Particularly 
in urban and metropolitan regions, residential segregation remains an 
important issue. Gary Orfield examined the St. Louis School District in 
order to determine the effects of housing on school segregation. Orfield 
recommended that governmental agencies play a larger role in integrating 
schools and addressing housing issues. Socio-economic factors greatly 
impact residential segregation, and it is important to acknowledge that 
many factors, including race and income, contribute to the disparities 
that exist between minority groups and the white majority. Within the 
last thirty years, the growth of suburbs has increased “racial and 
economic isolation of blacks who live in central cities.”12 In addition to 
living in racially homogeneous neighborhoods, African-Americans tend 
to get the “short end of the stick in the residential marketplace. Fully 72 
percent of whites own their homes, compared with just 47 percent of 
African-Americans.”13 In addition, “Minority populations are especially 
likely to live in urban and suburban areas that are substandard and 
burdened by crime, environmental degradation, and inferior schools.”14 
This demonstrates that many factors together place African-American 
students at a disadvantage.  

 A study was conducted that combined residential location and 
district enrollment patterns in order to determine the level of school 
integration. Graphs were used to see how much the percentage of black 
students and the percentage of white students in different regions of the 
United States changed from 1968 to 1988. The Northeast region virtually 
                                                            
10 “PARENTS INVOLVED IN COMMUNITY SCHOOLS v. SEATTLE SCHOOL 
DISTRICT NO. 1,” http://www.oyez.org/cases/2000-2009/2006/2006_05_908. 
11 Steven Rivkin, “Residential Segregation and School Integration,” Sociology of Education 
67 (1994), 279-292. 
12 Ibid., 282. 
13 William, G. Howell and Paul E. Peterson The Education Gap: Vouchers and Urban 
Schools, (Washington D.C: Brookings Institution, 2010), 24. 
14 Ibid, 24 
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stayed the same; however, the South, West, and Midwest regions did 
show signs of integration. Although some integration did seem to have 
taken place, all four regions remained extremely segregated.15 Since this 
study, there is evidence to show that severe racial isolation is taking 
place. “In the academic year spanning 2006-2007, forty percent of Latino 
students and nearly that same percentage of black students attended 
‘intensely segregated schools’ where ninety to one hundred percent of the 
population is non-white.”16 Schools that were once following guidelines 
for integration set for by the courts are now being held less accountable. 
Multiple case studies (examples include school districts in Alabama and 
the Milwaukee school district) demonstrate that “resegregation” is in fact 
taking place, while levels of court oversight are decreasing immensely.17 

 “White flight” is a phenomenon that continues to take place in 
cities across the nation. Psychologist Bruno Bettelheim pointed out that 
many white families are leaving cities and moving out to suburban 
districts due to desegregation attempts. He also found that once the 
children of these families are older, the parents tend to move back to the 
cities (implying that the original move was made in large part for their 
children’s schooling). In addition, the Coleman Report surveyed twenty 
large school districts that had implemented court ordered busing. The 
Report found that this busing fostered “resegregation, by increasing the 
incidence of white flight. Specifically, he found an increase of 5 percent 
in the average white child’s black classmates would cause an additional 
ten percent of white families to leave.”18  

 One of the most controversial and racially polarizing public issues 
is the idea of school busing. “Busing violated one of the basic institutions 
of community life, the neighborhood school.”19 Busing caused white, 
northern families to recognize their own hand in the racial injustices that 
were taking place at the time. This change in the status quo was 
confronted with dissatisfaction and often violence. The individuals most 

                                                            
15 Rivkin, 291. 
16  Chinh, Q. Le. 728. 
17 Patrick McCreless, “School Systems are Emerging from Judicial Oversight that Once 
Ensured Compliance with Integration Guidelines,” The Anniston Star, 
http://www.annistonstar.com/view/full_story/6709943/article-School-systems-are-
emerging-from-judicial-oversight-that-once-ensured-compliance-with-integration-
guidelines' 
18 Raymond Wolters, “Race and Education (1954-2007)” (Columbia: University of Missouri 
Press, 2008), 229 
19 Viteritti.  
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affected by such confrontations were the African-American students 
participating in the busing in hopes of receiving a quality education. 

 Desegregation not only allows equal opportunity, but it also helps 
foster more positive race relations, if conducted properly. “As our society 
grows increasingly pluralistic across multiple dimensions, desegregated 
schools can promote educational opportunity as well as cultivate cross-
cultural relationships. The importance of this role is heightened by the 
entrenched residential segregation that isolate children by race, ethnicity, 
culture, and class.”20 While there is evidence to show that diversity 
within the classroom can help decrease racial tension by developing a 
more holistic curriculum as well as establishing time for “mingling,” one 
must consider that “contact under the wrong conditions” may reinforce 
negative impressions.21 This is particularly likely to take place if students 
enter school with different levels of achievement, which may cause 
aggravation and resentment among them. 

 Although there is convincing evidence establishing that integration 
is closely correlated with equal opportunity of education, there are 
segments of the African-American community that question whether 
desegregation will guarantee equal education. Some argue, 
“desegregating schools would be detrimental to the black community 
because white teachers and administrators would mistreat black children, 
and white school boards would refuse to hire African-American teachers 
to teach white children.” Critics of integration also demonstrate that it is 
more common for African-Americans attending desegregated schools to 
be placed in either special education, lower education tracks, or be 
suspended.22 While these critiques may hold some merit in terms of 
quality of educational instruction in certain areas, it is important to keep 
in mind the benefits that have come from desegregation thus far.  

 Although Brown and many of the other court decisions have made 
strides toward desegregation and therefore equal access to education, one 
must acknowledge that in order to achieve full integration, local and 
national government agencies must insist that action take place. In the 
past, there have been governmental programs that have perpetuated 

                                                            
20 Martin  Scanlan, “Decades later, Still Separate and Unequal,” Journal Sentinel Online 
(2010) 
21 Wolters, 234. 
22 P. Green III. “Can State Constitutional Provisions Eliminate De Facto Segregation in 
the Public Schools?” The Journal of Negro Education 68 (1999),138-53. 
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disparities between predominantly black schools and predominantly 
white schools. Also, there is still a strong correlation between race and 
poverty, which translates to lower quality of education for minorities. In 
Alabama, a previous program matched schooling funds: the ten 
wealthiest schools would receive around 5,600 dollars per student while 
the ten poorest would only receive 4,700 per student.23 A level of 
accountability must be established by the other enforcing mechanisms 
within the United States Government in order to prevent educational 
gaps like this from occurring.  

 Addressing segregation on a local scale can often be extremely 
effective. Metropolitan regions include many school districts that are 
often decided upon arbitrarily and are seldom drawn based on city or 
county boundaries. Many often commute to get to work. “Parents who 
work in less affluent, multiracial neighborhoods may gain access to high 
quality schooling in uniracial neighborhoods because they can afford to 
live far from their work.”24 More affluent districts usually have more 
resources to spend on teacher salaries, facilities, and establishing higher 
quality schools, because the higher local taxes directly fund the public 
schools. If local governments as well as the national government were 
able to address funding discrepancies and residential segregation, access 
to quality education would be equally available for all individuals. 
Unfortunately, local governments do not have the economic or social 
capital to become effective agents of change. Because desegregation is a 
particularly controversial issue, politicians and local governments are 
more reluctant to get heavily involved. Implementation of any methods 
of integration (i.e. busing) up until this point has been short-lived and 
confronted by hostility from community groups. Educators and 
government officials are seeking long-lasting methods of integration. 
Although defeating residential segregation would fundamentally change 
the racial makeup of schools, there are other possible methods to 
consider.  

 School choice – and, more specifically, the issue of charter schools 
– stands at the forefront of education reform around the world. Many 
decades before his time, economist Milton Friedman “anticipated not 
only the voucher debate, but also the rise of private entrepreneurs as 

                                                            
23 McCreless 
24 D. James. “City Limits on Racial Equality: The Effects of City-Suburb Boundaries on 
Public School Desegregation.” American Sociology Review 54 (1989), 963-85 
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education providers, as well as the spread of charter schools.”25 School 
choice could potentially serve as a method for racial integration and 
therefore equal access to education for disenfranchised groups—
particularly African-Americans. Professor Priscilla Wohlstetter from the 
Rossier School of Education as the University of Southern California 
established the similarities and differences between traditional public 
schools and charter schools. She explained that both are public and do 
not require tuition. Charter schools are not able to select their students 
and tend to have smaller student bodies than public schools. Charter 
schools are also often referred to as “schools of choice,” because their 
students do not have to adhere to district lines in order to attend. Charter 
schools are also far more autonomous and tend to have fewer or different 
regulations than traditional public schools.26 Before determining how a 
more extensive system of charter schools would work within the United 
States, it is important to analyze the way choice schools have functioned 
within other countries – particularly Chile and South Africa.  

 By taking a closer look at choice schools and privatization within 
Chile, one is able to differentiate between the benefits associated with 
theoretical models of school choice and the negative attributes associated 
with their implementation. Chile is viewed as a unique example of what 
the outcome of school choice could be in the United States. “The 
socialist government prior to the coup emphasized promoting equal 
access to education, improved education for the least advantaged, and 
supported greater participation in the education system.”27 However, 
during this time, the central government was extremely overburdened. 
When Pinochet’s regime came into power, censorship of socialist ideas 
was ingrained in the curriculum. The decentralization of schools did not 
give the institutions complete autonomy. The central government would 
provide funding and designate curriculum standards; however, the 
schools were able to determine how to implement the curriculum 
requirements. A major complaint among scholars is that there are no 
available records of “baseline data” that provide the researchers with 
comparative information referencing before and after the reform. This is 
something the United States must certainly take into consideration before 

                                                            
25 Viteritti, 54. 
26 Priscilla Wohlstetter, “Charter Schools: Eliminating the Education Gap,” April 20, 
2010  
27 Taryn Rounds Parry, “Decentralization and Privatization: Education Policy in Chile,” 
Journal of Public Policy 17 (1997), 108. 
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attempting to revitalize the education system.  

 The education reform in Chile took the responsibility from the 
central government and gave it to the municipal or local governments. 
“One hypothesis is that competition between local governments 
promotes efficient use of resources and reduces the overall size of 
government.”28 This is one aspect of school choice that most 
governments find appealing in theory. The idea then follows that if 
someone is not represented or satisfied with their choice school, that 
individual may “vote with their feet” and leave to attend another school 
that is more suitable. Although this hypothesis is still theoretically 
possible, in the case of Chile, this did not exactly take place. Instead, 
teacher salaries declined and the amount of money spent per student 
decreased significantly. Also, the government size increased in order to 
compensate for the increasing number of schools, often leading to further 
bureaucracy (an aspect that the government was hoping to diminish 
through decentralizing responsibility). Although reform is still 
incomplete, it is evident that idealized versions of the school choice 
system will simply not be realized.  

 In terms of access to education in Chile, there is an ongoing debate 
about how effective this system has been for disenfranchised groups. 
Although Chile’s demographics differ from the demographics within the 
United States, there is something to be said about the way in which 
school choice impacts groups with fewer resources. Some argue that 
school choice and decentralization allow for schools to represent local 
interests, whereas others believe that those who can “vote with their feet” 
are not the individuals who were disenfranchised to begin with. Market 
mechanisms of supply and demand are to function in order to improve 
quality of education for all individuals; however, it is important to 
consider how much the “free market” has worked in favor of 
disenfranchised groups thus far.29 Within ten years, 1,000 private, tuition-
free schools were created. However, some groups, including some 
teachers, believe that the commercialization of schooling can “jeopardize 
the integrity of education.”30  Teachers and administrators began to 
become insecure and would do anything to make parents and students 

                                                            
28 Ibid, 110 
29 Gauri Varun, School Choice in Chile: Two Decades of Educational Reform (Pittsburgh: 
University of Pittsburgh Press, 1998) 
30 Ibid. 
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stay and support their schools. Instead of encouraging schools to raise 
their standards, competition fostered desperation and lack of quality. 
Schools also began to make attempts at attracting families through 
extracurricular activities and missions instead of focusing on the quality 
of the curriculum.31 

 A major criticism of Chile’s education reform deals with school 
location. “School location also determines to a large extent the type of 
student enrolling since most children will attend a school close to their 
home.”32 Most of the private schools are located in metropolitan areas of 
Chile; however, “ninety-one rural municipalities (28% of all 
municipalities) are located in all thirteen regions scattered throughout 
Chile.”33 Most private subsidized schools are choosing to locate in more 
middle classes to affluent areas in order to target those residents. For 
individuals in rural areas that do not have access to higher quality 
education, they are forced to go to entirely public schools and have no 
“choice.” The goal of this “laissez-faire” system of education is to give 
parents the right to decide their child’s education. Much of the distrust of 
the reforms in Chile was rooted in the distrust of the regime that oversaw 
the reform. Again, it is important to note that the problems that arose 
from the reform are said to have been unique to Chile due to the socio-
political landscape at the time.  

 School choice within South Africa is in some ways more relatable 
to the American experience, because race has played such a significant 
role.  

Black people—a group that included Africans, coloreds, and Indians—
lived in essentially totalitarian and dehumanizing environment in which 
their every move was restricted, education and vocational opportunities 
were severely circumscribed, and they were reminded daily, in big ways, 
and little, of their relative powerlessness.34 

Met with mass resistance, international pressure, and intense negotiations 
with the Black Liberation Movement, the government in power (the 
white minority) was overturned and taken over by the black majority. In 
January of 1994, all South Africans were given the opportunity to fully 

                                                            
31 Parry, 122. 
32 Parry, 120. 
33 Ibid. 120 
34 Edward B. Fiske and Helen F. Ladd. Elusive Equity: Education Reform in Post-Apartheid 
South Africa (Washington D.C.: Brookings Institution, 2004). 
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take part in the nation’s first “truly democratic election.”35 The groups 
that were established during the apartheid were entirely socially 
constructed. The system during that time consisted of fifteen separate 
departments of education. White schools were generously funded; 
whereas schools for black students were “systematically denied adequate 
facilities, textbooks, and quality teachers.”36 During the apartheid, money 
per students in white schools was ten times that of students in black 
schools. In addition, curriculum contained oppressive material and 
further perpetuated societal hierarchies. This vaguely resembles the sense 
of inferiority among African-Americans established by the separate but 
equal doctrine in the United States.  

 Fiske and Ladd, co-authors of Elusive Equity, analyze and evaluate 
South African education reform strategies by measuring three categories: 
equal treatment, equal educational opportunity, and educational 
adequacy.37 Equal treatment simply refers to the idea that “no one is 
treated differently based on his or her race.” The new South African 
Constitution and Bill of Rights include the equal protection under the law 
of all individuals. In addition, the documents explicitly state the basic 
right to education (which is not explicitly stated as a basic right within 
the United States Constitution). Within South Africa’s education reform 
debate, some defend a “race blind” approach (meaning race would not be 
a determining factor) when determining which students integrate into 
which schools. However, Fiske and Ladd argue that “when racial groups 
start out on an uneven playing field, as they certainly did in South Africa 
in 1994, equal treatment does not, in and of itself, go far enough.”38 
Similarly to the United States, the debate is between an interventionist 
approaches versus a race-blind policy. While some believe an 
interventionist approach, like affirmative action, is necessary, others 
stand strongly against it.  

 Equal educational opportunity is defined as equal “potential for 
attainment.” What Fiske and Ladd mean by this is that all individuals 
will have the opportunity to attend any school and have quality 
instruction. Equal opportunity simply addresses the means by which 
individuals acquire an education. Both within the United States and 

                                                            
35 Fiske, 2.  
36 Ibid, 3.  
37 Ibid, 5. 
38 Fiske, 6. 
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South Africa, a strong correlation has been found between income and 
education. “A 1995 national household survey showed, for example, that 
average mean monthly earnings of both black and white males aged 
thirty to forty-nine were highly positively correlated with years of 
schooling.”39 Equal opportunity simply asks for all individuals to be 
provided with the same means to achieve such financial success. 
“Exponents of marketization in South Africa (as elsewhere) have claimed 
that the introduction of market forces can help to increase ‘choice’ for the 
consumers of education. It is also suggested that it can act as a means of 
redressing past inequalities.”40 Extensive research was conducted only to 
find that although some progress is being made in South Africa with the 
use of marketization techniques, “white flight” is also still a problem – 
leaving some schools made up with 70 percent black students. 

 The charter school movement within the United States is a highly 
debated subject within the government as well as academia. There are 
many ways to go about implementing education reform in order to foster 
equal opportunity and access to education for all individuals. Those who 
oppose school choice fear that government agencies will be too lenient, 
allowing those in charge of the schools to abuse their power. Also, many 
fear that introducing school choice will lead to further exclusion and 
“create enclaves of privilege.”41 Many proponents of school choice 
support the creation of new public entities. Charters would function as 
independently run schools of choice that are nonetheless publicly funded, 
open to all, and answerable to local school boards or state agencies.”42 
The major distinction is that they will be able to make their own 
institutional decisions. Traditional schools must comply with rules and 
are simply asked to “avoid scandal;” however, charter schools in many 
ways are held more accountable, because they are monitored by school 
boards and will be forced to close if they fail to do their job as educators. 

  Charter schools in the United States would loosely follow the 
theoretical guidelines set forth by the decentralization of schools in Chile. 
Keeping parents and children satisfied will be a priority for charters; 
however, there has to be more accountability what was expected of 

                                                            
39 Ibid, 11. 
40 Leon Tickley and Thabo Mabogoane. “Marketization as a Strategy for Desegregation 
and Redress,” International Review of Education (1997). 
41 Paul, T. Hill and Robin J. Lake, Charter Schools and Accountability in Public Education 
(Washington D.C: Brookings Institution Press., 2002) 
42 Hill, 3.  
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schools in Chile. A point of contention within this debate is, how will 
charter schools be forced to demonstrate standards of instruction and 
levels of student learning? In the past, voucher initiatives and other 
educational reforms simply created bureaucratic and regulatory burdens 
for schools and were not productive. There has not been a consensus as it 
pertains to accountability among those that support charter schools. 
While some proponents believe in testing standards, others hope to 
embrace a more holistic approach. Some support a standards-based 
reform that aligns school standards with state goals. Chartering, however, 
takes a bottom-up approach, which allows for flexibility at the school 
level in addition to regulatory oversight.  

 By establishing a market place for quality schools that positively 
impact the local communities, we are allowing for greater access to 
education. However, as seen in South Africa, if one does not take an 
affirmative approach to ensuring equal opportunity through the reform 
process for all racial groups, one runs the risk of furthering limited access 
to education for disenfranchised groups. The courts decision in Parents 
(2007) made it so that racial diversity standards are no longer deemed 
constitutional. More recently, however, the Federal Department of 
Education has made strides toward enforcing individuals’ right to an 
education. “As part of the effort, the department intends to open 
investigations known as compliance reviews in about 32 school districts 
nationwide, seeking to verify that students of both sexes and all races are 
getting equal access to college preparatory curriculums and to advanced 
placement courses.”43 Although charter schools are not given permission 
to choose the students they accept (only done by raffle if the school is up 
to capacity), it seems as though they will be held accountable for making 
their schools accessible to all individuals. However, what must education 
reformers do in order to ensure that “choice schools” are realistically 
available for choosing by all individuals?  

The long-term goal must be to enhance the educational options 
available to disadvantaged populations so that their opportunities more 
closely resemble the opportunities that pertain to the middle class. The 
best way to guarantee that no child is left behind in a failing school is to 
adopt a policy that does not tolerate the perpetuation of failing 

                                                            
43 Sam Dillon, “Officials Step Up Enforcement of Rights Laws in Education.” The New 
York Times, March 7, 2010. 
http://www.nytimes.com/2010/03/08/education/08educ.html 
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schools.44  

Therefore, the solution is to give all students and parents options. The 
solution is not just charter schools, but charter schools, private schools, 
traditional public schools, and parochial schools all together as potential 
options for students and their families. “Education is the most effective 
vehicle for social mobility;”45 therefore, all individuals should have access 
to such a vital societal tool.  

 

  

 

                                                            
44 Viteritti.  
45 Rosemary C. Salomone, Legal Rights, Federal Policy: Equal Education Under Law (New 
York: St. Martin’s Press, 1986) 
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AFFIRMATIVE ACTION IN HIGHER EDUCATION:  
A COMPARATIVE ANALYSIS OF A HISTORY OF RACIAL 

DISCRIMINATION AND THE USE OF AFFIRMATIVE ACTION REMEDIES 
 

Alexander Fullman 

 

 

 

INTRODUCTION 

 AFFIRMATIVE ACTION IS one of the most controversial issues in 
America. The practice is particularly controversial in the context of 
higher education, where the type of affirmative action programs 
employed can have a significant impact on the admissions prospects for 
thousands of applicants to elite universities around the country. For 
many minority students, affirmative action programs are essential for 
successful admission to top institutions; for white students, the 
admissions spaces reserved for affirmative action may result in the 
rejection of otherwise qualified Caucasian students from institutions of 
higher education. 

 Three justifications are typically given for racially based 
affirmative action programs: reconciliation of socioeconomic differences 
between racial groups, fulfillment of a compelling need for diversity, and 
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compensation for a history of discrimination.1 The original purposes of 
affirmative action in the United States were to rectify a history of racism 
and racial discrimination stemming from decades of slavery and racial 
segregation and to offer opportunities for certain socioeconomically 
disadvantaged racial groups. The Supreme Court of the United States, 
however, subsequently stated that the diversity rationale is the sole 
permissible purpose for affirmative action programs, thereby limiting the 
scope of acceptable affirmative action practices in the country.2 
Nonetheless, the implementation of affirmative action admission policies 
has significantly affected the ability of minorities to attend universities in 
recent decades. 

Racism and racial discrimination are not, of course, unique to the 
United States; nor is the United States alone in employing affirmative 
action practices. South Africa and Brazil are two countries with histories 
of discrimination similar to the United States that use affirmative action 
programs in higher education. This paper examines racial discrimination 
and affirmative action programs in higher education in each of these 
countries. While various works have provided comparative analyses of 
affirmative action programs,3 current literature on affirmative action does 
not provide a thorough comparison of these three countries’ affirmative 
action policies. Given both the similar history of prior racial 
discrimination in each country and the implementation of affirmative 
action programs in higher education common to the United States, South 
Africa, and Brazil, I conclude that the strongest racially-based affirmative 
action practices are likely to occur when racial groups are clearly defined; 
when reparations for a history of discrimination is used as a justification 
for using quotas, the most stringent form of affirmative action; and when 

                                                            
1 Jack Greenberg, “Affirmative Action in Higher Education: Confronting the Condition 
and Theory,” Boston College Law Review 43 (2002): accessed April 5, 2011, 
http://lawdigitalcommons.bc.edu/bclr/vol43/iss3/1. 
2 Regents of the University of California v. Bakke 438 U.S. 312 (1978). 
3 For a comparison of affirmative action in India, Malaysia, Sri Lanka, Nigeria, and the 
United States, see Thomas Sowell, Affirmative Action Around the World: An Empirical Study 
(New Haven: Yale University Press, 2004); for a comparison of affirmative action in the 
United States and India, see Sunita Parikh, The Politics of Preference: Democratic Institutions 
and Affirmative Action in the United States and India (Michigan: The University of Michigan 
Press, 1997); for a series of essays on affirmative action in South Africa and the United 
States, see David L. Featherman, ed., et al., The Next Twenty-Five Years: Affirmative Action 
in Higher Education in the United States and South Africa (Michigan: The University of 
Michigan Press, 2010). For other works comparing South Africa and the United States 
and Brazil and the United States, see the bibliography. 
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affirmative action practices receive judicial or constitutional protection 
rather than limitation. While racial groups are best defined in the United 
States and South Africa, only Brazil actively embraces reparation for past 
racism and racial discrimination as a purpose for affirmative action, and 
only Brazil actively uses quotas to achieve this end. Moreover, the 
United States is the sole country where the judiciary acts as a limiting 
force on affirmative action programs: in both South Africa and Brazil, 
affirmative action measures have received little judicial interference due 
to constitutional provisions and judicial protection, respectively, for 
affirmative action. Accordingly, I conclude that the United States 
Supreme Court should not interfere with institutional attempts to rectify 
a history of racial discrimination and create greater racial equality 
through racially based affirmative action measures in higher education. 

 

THEORETICAL JUSTIFICATIONS FOR RACIAL AFFIRMATIVE ACTION 

PROGRAMS 

Before examining the history of discrimination and affirmative 
action programs in the United States, South Africa, and Brazil, it is 
important to consider the theoretical justifications for employing 
affirmative action in higher education, as this may have a profound 
impact on the practices used in each country. The theoretical and 
philosophical justifications for affirmative action rest primarily on three 
different arguments. These justifications are by no means mutually 
exclusive; moreover, institutions do not necessarily identify which 
justification is the goal of a particular affirmative action policy. As Jack 
Greenberg, the former dean of Columbia College and a Columbia law 
professor, has noted, “Advocates often do not define any supporting 
theory at all or sometimes conflate several together. Of course, there is no 
reason why affirmative action cannot be justified by more than one 
theory at the same time.”4 

The first justification maintains that affirmative action closes “the 
gap in social conditions between blacks [or other minorities] and 
whites.”5 This justification asserts that socioeconomic differences 
between minority and majority groups make affirmative action practices 
necessary. Under this framework, affirmative action programs work to 

                                                            
4 Greenberg, “Affirmative Action in Higher Education.” 
5 Ibid. 
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improve the economic state of minority groups by giving members of 
minority groups opportunities, such as jobs and education, that they 
would otherwise be unable to obtain on their own. This theory of 
affirmative action rests largely upon egalitarian justifications, claiming 
that society has a social obligation to take measures to eliminate 
socioeconomic inequalities between races, and that when such racial 
inequalities exist, it is the duty of society to take affirmative measures—
racially based or otherwise—to assist those disadvantaged members of 
society. 

This argument for affirmative action highlights an important 
egalitarian consideration: the discrepancies between the concepts of 
individual-regarding equality and group-regarding equality. According to 
the theory of individual-regarding equality, “All human beings are equal 
and ought to be treated alike – as individuals.”6 Pursuant to the idea of 
group-regarding equality, equality is required between groups, but not 
necessarily within each group. Both the first and third justifications for 
affirmative action—creating greater socioeconomic equality and 
rectifying a history of racial discrimination—involve remedying group-
regarding inequalities that exist between racial groups. Affirmative action 
programs in higher education create greater group-regarding equality—
admittedly at some expense to individual-regarding equality—by 
increasing representation of minority groups at universities in order to 
foster greater equality between the racial groups able to pursue higher 
education. By giving members of previously underrepresented minority 
groups the opportunity to attain a university education, the number of 
economic opportunities available to the members of these minority 
groups increases, such as entry into professional or graduate positions 
that require a college diploma. The increased number of minority 
individuals engaged in skilled and professional occupations remedies 
prior discriminatory periods when these positions were unavailable to 
minorities due to fewer educational opportunities. Affirmative action 
programs can be considered successful when the inequalities between 
minority and majority groups are negligible. 

                                                            
6 Donald W. Jackson, “Affirmative Action in Comparative Perspective: India and the 
United States,” Non-Discrimination Law: Comparative Perspectives, ed. Titia Loenen and 
Peter R. Rodrigues (The Hague: Kluwer Law International, 1999), 249. 
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 The second justification for affirmative action is that “it provides 
diversity, an important element of learning.”7 Under this theory, diversity 
improves the educational experience, not only for minority students, but 
for all students. Having a diverse student body brings a wide range of 
viewpoints and perspectives into the educational experience, enhancing 
the quality of discussion and instruction in the classroom and ensuring 
“interactions among students of both sexes, of different race, religions, 
and backgrounds.”8 As I discuss later, this interest in promoting diversity 
is the sole rationale that has been embraced by the Supreme Court of the 
United States, and only those policies that are tailored toward this end 
are constitutional under the Supreme Court’s jurisprudence.9 

 The third justification for affirmative action is that “it serves as 
reparations for the damage inflicted by slavery, segregation, societal and 
official discrimination, and other policies that have brought [minorities] 
to their current status.”10 It is the third condition that is the focus of this 
paper, as affirmative action programs in the United States,11 South 
Africa, and Brazil are the results of attempts to remedy a history of racial 
discrimination in each country. Under this justification for affirmative 
action, due to past discrimination against a particular racial group, 
ranging from formal discriminatory institutions like slavery to informal 
social discriminatory practices, society has an obligation to make 
reparations for the discrimination of the past. 

Critics of the reparations for a history of racial discriminations 
justification contend that once discrimination against a particular racial 
group has concluded and a new generation emerges that is neither 
responsible for nor the subject of discrimination, it is unfair for 
individuals not responsible for the prior discrimination to pay reparations 
for the actions of previous generations. While affirmative action 
programs work to benefit underrepresented or disadvantaged groups, 
these practices inevitably come at the expense of the majority group. 

                                                            
7 Greenberg, “Affirmative Action in Higher Education.” 
8  Regents of the University of California v. Bakke 438 U.S. 312 (1978). 
9 For a more thorough discussion of the diversity rationale for affirmative action, see 
Goodwin Liu, “Affirmative Action in Higher Education: The Diversity Rationale and the 
Compelling Interest Test,” Harvard Civil Rights-Civil Liberties Law Review 33 (1998). 
10 Greenberg, “Affirmative Action in Higher Education”. 
11 Although the Supreme Court of the United States later held that the diversity rationale 
is the only legitimate justification for affirmative action programs, as I will discuss, the 
first affirmative action programs in the United States were created as a means of 
reparations for a history of discrimination. 
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Because universities have a limited number of spaces in each class, 
affirmative action programs inherently contain reverse discrimination 
effects, whereby spaces that would otherwise have been allocated to 
members of the majority more qualified or “meritorious” under objective 
considerations, such as test scores and grade point averages, be assigned 
instead to minorities less qualified or “meritorious” under these metrics, 
thereby creating racial tensions. In the United States, a long history of 
discrimination—including slavery and segregation—is used to justify the 
use of racially based affirmative action measures. 

 

DISCRIMINATION IN THE UNITED STATES 

The pages of American history textbooks tell the saga of racial 
inequality in the United States. From the beginning of American history, 
slavery, racial discrimination, and racism have played a critical role in 
creating the group-regarding inequality that ultimately led to the 
adoption of affirmative action policies. Although the first affirmative 
action policies in the United States were intended to close the gap 
between minorities and the majority and, above all, rectify the prior 
history of discrimination that existed in the United States, the Supreme 
Court’s jurisprudence eventually limited affirmative action programs to a 
diversity rationale and prohibited institutions from using quotas, the most 
stringent of affirmative action methods. This jurisprudence has had a 
limiting effect on affirmative action programs in the United States and 
prevents affirmative action programs from more effectively countering 
the effects of prior discrimination. 

The group-regarding inequalities in the United States have their 
roots in the practice of slavery. Slavery was both prominent and 
contentious at the time of the drafting of the American Constitution, 
which provided, “The migration or importation of such persons as any of 
the states now existing shall think proper to admit, shall not be prohibited 
by the Congress prior to the year one thousand eight hundred and 
eight.”12 Although the United States abolished the slave trade that year, 
at the start of the Civil War in 1861, there were still over four million 
slaves in the southern United States,13 who eventually gained their 

                                                            
12 U.S. Const., art. I, sec. 9.  
13 Eddie Becker, “Chronology of the History of Slavery and Racism,” Innercity.org, 1999, 
accessed April 30, 2011, http://www.innercity.org/holt/chron_1790_1829.html 
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freedom with the Union’s victory in the Civil War and through the 
passage of the Thirteenth Amendment to the Constitution in 1865, which 
stated, “Neither slavery nor involuntary servitude, except as a 
punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their 
jurisdiction.”14 

 The abolition of slavery did not lead to widespread improvement 
in the quality of life of former slaves, who lacked financial resources, 
education, and the means of economic self-reliance. The vast majority of 
freed slaves found themselves without any resources to be self-sufficient 
or to improve their position in society, forcing former slaves to continue 
to be dependent upon whites for survival. Economic arrangements such 
as tenant farming, sharecropping, and debt peonage forced African-
Americans into situations similar to slavery. While blacks were still 
ostensibly free persons under these arrangements, they prevented 
African-Americans from achieving self-sufficiency and created self-
perpetuating cycles of debt and poverty. The economic disadvantages of 
the former slaves after the abolition of slavery created economic 
inequalities between African-Americans and whites that continue to the 
present day. 

Economic disadvantage was not the only problem facing the 
newly freed slaves, as racism, social discrimination, and legal segregation 
also prevented African-Americans from participating freely in society and 
attaining social equality with whites. During the Reconstruction Period, 
measures were taken to grant civil and political protections to the newly 
freed slaves. The Civil Rights Act of 1866 granted citizenship to all 
individuals born in the United States, and the Fourteenth Amendment 
was passed in 1868 in response to violence and discrimination against 
African-Americans in the South. The Fourteenth Amendment was 
enacted “to serve the purpose of achieving a non-racial democracy”15 by 
creating an individual-regarding society whereby individuals would not 
be disadvantaged due to their race. Although the Amendment was 
intended to prevent discrimination against blacks, it did not create an 
exception for laws intended to help groups that had previously faced 

                                                            
14 U.S. Const., amend. XII. 
15 Lundy R. Langston, “Affirmative Action: A Look at South Africa and the United 
States: A Question of Pigmentation or Leveling the Playing Field?” American University 
International Law Review, 13 (1997): 371. 
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discrimination. This omission would later create obstacles for affirmative 
action legislation by giving weight to the constitutional reverse 
discrimination claims of whites disadvantaged by affirmative action 
programs. Moreover, although the Fourteenth Amendment was intended 
to prevent states from denying African-Americans legal and political 
rights and from treating African-Americans differently than whites, many 
states evaded the goals of the Fourteenth Amendment for decades after 
its passage. Southern states began passing laws prohibiting African-
Americans from sharing facilities with whites following the withdrawal 
of federal troops from the South in 1877.16 These “Jim Crow” laws 
created a segregated culture in America, and were unsuccessfully 
challenged as unconstitutional violations of the Fourteenth Amendment 
right to equal protection of the law. 

The Jim Crow laws received the constitutional endorsement of 
the Supreme Court in the infamous 1896 case Plessy v. Ferguson.17 When 
Homer Plessy, who was of African descent, was arrested for refusing to 
sit in the “colored” car of a Louisiana train, he argued that the law in 
question was an unconstitutional violation of the Fourteenth 
Amendment. The Supreme Court disagreed, holding, “We consider the 
underlying fallacy of the plaintiff's argument to consist in the assumption 
that the enforced separation of the two races stamps the colored race with 
a badge of inferiority. If this be so, it is not by reason of anything found 
in the act, but solely because the colored race chooses to put that 
construction upon it.”18 The Supreme Court upheld the Jim Crow 
practices so long as the facilities were of equal quality. The Court 
specifically noted that the colored facilities on the trains were equal to the 
white facilities on the trains. The Louisiana trains, however, were an 
exception: in virtually every other context, from public parks to public 
schools, white facilities were superior to colored facilities. As a result, the 
Court’s decision in Plessy allowed real inequalities between the two races 
to exist under Jim Crow practices. 

Jim Crow laws also marked the creation of de jure segregation in 
the United States. Unlike de facto segregation, where races are separated 
as the result of private action (for instance, due to housing patterns 

                                                            
16 An array of other measures, such as grandfather clauses and literacy tests, also had a 
discriminatory effect against African-Americans and prevented African-Americans from 
exercising many of the rights that were afforded to them post-slavery. 
17 163 U.S. 537. 
18 163 U.S. 551. 
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created by private individuals independently choosing where to live), de 
jure segregation has the legal endorsement of the government and thus 
carries more weight.19 Accordingly, the government is complicit in 
endorsing the segregation, rather than acting as a passive bystander who 
allows discrimination to happen. The distinction is readily illustrated 
using a hypothetical example of a black man who chooses to eat in a 
“white” restaurant. In the case of de facto segregation, the black man 
might be socially discouraged from eating at the restaurant and might 
defy expected social norms by making this choice, but would face no 
legal penalties for his actions. Under de jure segregation, however, the 
man would be subject to arrest, incarceration, or fines for violating 
statutes prohibiting his entry into the restaurant. As this example 
illustrates, the government plays a greater, more active role in the case of 
de jure segregation, where the state acts as an active participant in 
enforcing and enabling the discrimination. Just as “slavery in America 
was a social institution sanctioned and enforced by the state,”20 the legal 
creation and judicial sanction of Jim Crow practices meant that the 
United States government was complicit in creating the segregation 
history of discrimination that initially justified the future creation of 
racially based affirmative action practices. 

 As a result of Plessy, Jim Crow laws continued to operate in 
America for nearly six decades, with state laws making the government a 
leader in the discrimination against African-Americans and other 
minority groups. It was only in 1954 that the Supreme Court finally 
halted the Jim Crow practices and began to mandate the integration of 
American society. In one of the most famous decisions in the history of 
the Supreme Court, the Court held in Brown v. Board of Education21 that 
the “separate but equal” doctrine endorsed in Plessy v. Ferguson was 
unconstitutional. Chief Justice Earl Warren’s famous decision stated, 
“To separate [minorities] from others of similar age and qualifications 
solely because of their race generates a feeling of inferiority as to their 
status in the community that may affect their hearts and minds in a way 

                                                            
19 See Alfred Avins, “De Facto and De Jure School Segregation: Some Reflected Light on 
the Fourteenth Amendment from the Civil Rights Act of 1875,” Mississippi Law Journal, 
38, no. 2 (1967): accessed April 1, 2011, 
http://heinonline.org/HOL/LandingPage?collection=journals&handle=hein.journals/m
islj38&div=18&id=&page=. 
20 Bhikhu Parekh, “A Case for Positive Discrimination,” Discrimination: The Limits of Law, 
ed. Bob Hepple and Erika M. Szyszczak (London: Mansell, 1992), 262. 
21 347 U.S. 483 (1954). 



Journal of Law and Society 

108 

 

unlikely to ever be undone.”22 The Court concluded that “segregation is a 
denial of equal protection of the laws,”23 and in subsequent cases, ordered 
that bussing be used to achieve desegregation. 

 The Court’s decision in Brown started the efforts to desegregate 
American society. While desegregation had the effect of ending the 
discriminatory practices prevalent in American society, it did little to 
counter or provide reparations for the effects of discrimination. The lower 
socioeconomic state of minorities continued to exist even in the newly 
desegregated society; accordingly, the affirmative action measures that 
were later created and implemented may be considered a logical 
extension of desegregation and helping minority groups overcome the 
effects of prior discrimination. The group-regarding inequality that 
ultimately led to the adoption of affirmative action policies is an attempt 
to provide both educational and economic reparations to minority groups 
that faced decades, if not centuries, of discriminatory practices. 

 

AFFIRMATIVE ACTION PROGRAMS IN THE UNITED STATES 

 The first affirmative action programs in the United States were 
created in the wake of the Court’s desegregation decisions in order to 
remedy the economic effects of discrimination. The term “affirmative 
action” was coined when President John F. Kennedy issued Executive 
Order 10925 in 1961, which established the first federal affirmative action 
programs. This order mandated equal employment opportunity for 
federal employees and required government contractors to take “take 
affirmative action to ensure that applicants are employed, and that 
employees are treated during employment, without regard to their race, 
creed, color, or national origin.”24 Kennedy’s order was intended to 
ensure that applicants for positions in the federal government would be 
treated fairly by ensuring that employers who receive federal funds would 
not simply avoid discriminating, but actively work to ensure that hiring 
and employment practices would be free of racial bias and would work to 
support the efforts of increasing opportunities for racial minorities. 

                                                            
22 Ibid. 
23 Ibid. 
24John F. Kennedy, “Executive Order 10925,” March 6th, 1961, accessed April 30, 2011, 
http://www.thecre.com/fedlaw/legal6/eo10925.htm. 
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 Under affirmative action programs, not all individuals in the 
victimized group benefit from the practices. Individuals still must 
continue to compete with each other (and in affirmative action programs 
without quotas, with the general applicant pool) to demonstrate merit to 
receive admission to universities or employment in the workforce; 
accordingly, affirmative action programs required a greater degree of 
merit on the part of the individual in order to benefit from affirmative 
action practices. 

The federal government provides substantial assistance to public 
and private institutions of higher learning through the form of grants, 
loans, and other subsidies. Under a variety of laws, Congress requires 
recipient institutions to refrain from discrimination on the basis of race, 
national origin, sex, or handicapped status in admission considerations in 
order to receive this federal aid for educational purposes.25 Many 
institutions of higher education voluntarily adopted racially based 
affirmative action programs to comply with “the spirit of national 
policy.”26 These institutions were motivated by recognition of past 
exclusionary policies and the belief that affirmative action programs 
would serve the diversity interests of institutions of higher learning. 
These affirmative action programs were among the most controversial, 
and became the basis for the most significant legal challenges to racially 
based affirmative action programs in the United States. These challenges 
began a tradition of the Supreme Court, and by extension, the federal 
judiciary, acting as a limiting force on affirmative action programs in the 
United States. 

 

THE SUPREME COURT AND AFFIRMATIVE ACTION IN THE UNITED 

STATES 

 As universities implemented affirmative action programs, 
significant resentment grew from some white members of the population, 
who believed that the reverse discrimination effects that inevitably 
accompany affirmative action policies violated their own rights to 
equality. During the Civil Rights revolution of the 1960s, the Supreme 
Court frequently applied strict scrutiny to laws that appeared to target or 

                                                            
25 William L. Taylor, “Affirmative Action in the United States.” International Perspectives 
on Affirmative Action (presentation, Bellagio Conference, Lake Como, Italy, 1984).  
26 Ibid. 
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harm racial and other minorities. As affirmative action programs 
emerged, the question became whether or not affirmative action 
programs designed to help blacks should be treated in the same manner 
as laws designed to prevent discrimination against blacks. 

Fortunately for proponents of affirmative action programs, the 
Supreme Court has repeatedly declined to use strict scrutiny as the test 
for evaluating affirmative action programs.27 While the Supreme Court’s 
jurisprudence generally allows affirmative action programs to survive 
constitutional analysis, the Court has demonstrated more caution than 
enthusiasm in its approach toward affirmative action and has worked 
largely to limit the types of affirmative programs that can be used in the 
United States. First, the Supreme Court has held that while race can be 
used as a factor, the Fourteenth Amendment prohibits race from being 
used as a disqualifying factor. Second, the Court has held that while 
institutions may have a compelling interest in fostering diversity, 
attempts to use affirmative action to make up for a history of prior 
discrimination are unconstitutional. Finally, the Supreme Court has 
limited the ways in which institutions can create affirmative action 
programs by rejecting quota systems—the most stringent of affirmative 
action practices—as unconditionally unconstitutional. These 
jurisprudential factors have limited the affirmative action practices 
constitutionally permitted in the United States. 

The first major Supreme Court affirmative action decision which 
established the tenets of the Court’s affirmative action jurisprudence 
came in the 1978 case Regents of the University of California v. Bakke.28 As 
part of its affirmative action program, the University of California, Davis 
medical school reserved sixteen spaces (out of a total of 100 spots) for 
minority applicants. Allan Bakke, a white male, applied to the UC Davis 
medical school, but was rejected, while minority applicants with lower 
scores were accepted due to the affirmative action program, leading 
Bakke to file for mandatory, injunctive, and declaratory relief. Supreme 
Court Justice Powell’s plurality opinion came to be viewed as controlling 
and is considered the seminal Supreme Court decision on affirmative 
action. His opinion concluded that although race could not be used as a 

                                                            
27 Although the Supreme Court has declined to use strict scrutiny as a standard for 
judging affirmative action, the Fifth Circuit adopted the standard in the case Hopwood v. 
State of Texas, 78 F. 3d 932 (5th Circuit, 1996). For an analysis of Hopwood, see Jackson, 
“Affirmative Action in Comparative Perspective,” 252-256. 
28 438 U.S. 265 (1978). 
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basis for excluding a candidate, race could be used as one of many factors 
in admissions considerations. He held that excluding a candidate from 
consideration or admission solely on the basis of race is unconstitutional, 
yet endorsed the use of race as part of a “holistic review.” Justice Powell 
held that blanket quota systems are unquestionably unconstitutional, and 
that while the attainment of a diverse student body is a permissible state 
interest for higher education, rectifying past injustices is an 
unconstitutional objective.29 Although Bakke offered a limited 
endorsement of affirmative action programs, it worked to limit the range 
of permissible affirmative action practices, rather than order their 
expansion, by constraining both the justifications and methods for 
affirmative action. 

In the wake of the Bakke decision, the famed legal philosopher 
Ronald Dworkin wrote an article on the weaknesses of the decision. He 
notes that “American society is currently a racially conscious society; this 
is the inevitable and evident consequence of a history of slavery, 
repression, and prejudice.”30 Accordingly, the small number of black 
doctors is a consequence of the racially conscious society, and by 
extension, the result of discriminatory practices in America. 
“[A]ffirmative action programs use racially explicit criteria because their 
immediate goal is to increase the number of members of certain races in 
the professions. But their long-term goal is to reduce the degree to which 
American society is over-all a racially conscious society.”31 Further, 
Dworkin discusses the conception of “merit” in admission policies, 
arguing that merit is not simply defined by test scores and grade point 
averages. Factors including personality, age, ambitions, and other 
character traits may contribute toward the perception of merit. Dworkin 

                                                            
29 Bakke was a part of the Burger Court’s general reluctance to allow the government to 
institute dramatic policies that would provide solutions to social problems. Whereas the 
Warren Court was far more inclined to mandate active solutions to social problems, for 
example, by ordering bussing to achieve desegregation, the Burger Court was far less 
inclined to extend the Warren Court’s jurisprudence. In 1974, for instance, the Supreme 
Court heard the case Milliken v. Bradley, 418 U.S. 717, which dealt with the desegregation 
of the Detroit educational system, which was segregated. To comply with the Supreme 
Court’s jurisprudence, Detroit created a plan to bus students across district lines to 
remedy the de facto segregation that existed in Detroit. Rather than extend the Warren 
Court’s jurisprudence and allow Detroit to continue its integration efforts, the Burger 
Court struck down the plan as unconstitutional, saying that the government did not have 
a duty to attempt to remedy de facto discrimination. 
30 Ronald Dworkin, “Bakke’s Case: Are Quotas Unfair?” Justice: A Reader, ed. Michael J. 
Sandel (New York: Oxford University Press, 2007), 249-255. 
31 Ibid. 
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notes that if increasing the number of minorities in the medical profession 
is a goal, then being a minority may make one more meritorious: “If a 
black skin will, as a matter of regrettable fact, enable another doctor to do 
a different medical job better, then that black skin is by the same token 
‘merit’ as well.”32 According to Dworkin, merit may include racial 
considerations owing to the racial considerations used in our society. 
Under this conception of the relationship between race and merit, racially 
based affirmative action programs are not impediments to meritorious 
admission policies, but rather advance a system of merit based upon 
group-regarding considerations of inequalities between particular groups. 

In 2003, the Supreme Court heard a pair of cases that proved to 
be the biggest affirmative action decisions since Bakke. The University of 
Michigan’s Law School admissions process was fairly individualized and 
used no formulaic methods to determine admission. Significant 
advantages were given to minorities, however: one year, a GPA between 
3.25 and 3.49 and an LSAT score of 156-158 guaranteed admission for 
all minorities, but only one out of 51 whites with scores in this range was 
admitted. Barbara Grutter had a GPA of 3.8 and an LSAT of 151, which 
would have guaranteed her admission were she a minority, but she was 
ultimately rejected. In Grutter v. Bollinger,33 Justice O’Connor wrote the 5-
4 decision for the Court, and found that the law school’s practice was 
acceptable because there were no rigid quotas or quota-like programs; 
instead, race was treated as one factor in a process that allowed each 
applicant to be treated as an individual. Justice O’Connor’s opinion 
upheld the central tenets for affirmative action established in Bakke, 
thereby continuing the Court’s constraints on permissible affirmative 
action programs even while endorsing the affirmative action program 
used in the University of Michigan’s law school.34 Grutter therefore did 

                                                            
32 Dworkin, “Bakke’s Case: Are Quotas Unfair?” 253. 
33 539 U.S. 306 (2003). 
34 In the accompanying case Gratz v. Bollinger,34 the Court held that the University of 
Michigan’s undergraduate admissions program was an unconstitutional quota-like 
system. At the University of Michigan, undergraduate admission was determined largely 
by a numerical formula that factored in GPA and SAT scores. Because blacks and other 
minorities generally scored lower than whites in both categories, a purely numerical 
process would have resulted in a primarily white and Asian class. The university decided 
to give large boosts to minority candidates: on a 150-point scale used to rank applicants, 
underrepresented racial groups would automatically receive a 20-point bonus (100 points 
were needed to guarantee admission). Jennifer Gratz had scores that would have 
guaranteed her admission were she a minority, but as a white applicant, was not admitted 
to the undergraduate program. Writing for the Court in Gratz, Chief Justice William 
Rehnquist found that the undergraduate admissions program appeared too similar to a 
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not substantially alter the state of the Supreme Court’s affirmative action 
jurisprudence. The opinion has received attention, however, for imposing 
an additional limitation on affirmative action programs in the form of a 
deadline by which affirmative action programs must expire. The Court 
held, “It has been 25 years since Justice Powell first approved the use of 
race to further an interest in student body diversity in the context of 
public higher education. Since that time, the number of minority 
applicants with high grades and test scores has indeed increased. We 
expect that 25 years from now, the use of racial preferences will no longer 
be necessary to further the interest approved today.”35  

Justice O’Connor’s imposition of a deadline was particularly 
controversial, and raised several constitutional and policy questions. On 
the one hand, affirmative action is widely understood to be a temporary 
measure that will no longer be employed once the inequalities that 
precipitate affirmative action policies no longer exist. As Thomas Sowell 
has noted, “Even the promoters of [affirmative action] programs have 
seldom been bold enough to proclaim preferences and quotas to be 
desirable on principle or as permanent features of society. On the 
contrary, considerable effort has been made to depict such policies as 
‘temporary,’ even when in fact these preferences turn out not only to 
persist but to grow.”36 That affirmative action programs will eventually 
no longer be necessary is therefore not novel or controversial; the 
selection of 25 years as the deadline, however, is the subject of 
considerable debate.37 

Justice O’Connor does not suggest that diversity will be any less 
important to institutions of higher education in 2028 than in 2003; 
accordingly, by imposing a deadline, the Court apparently concludes that 
the socioeconomic conditions of minority applicants that make diversity 
difficult to achieve without affirmative action policies will be remedied 
such that in 25 years, affirmative action will be unnecessary to achieve 
diversity in higher education. The imposition of a deadline thereby 
ironically implicitly endorses the egalitarian justification for affirmative 
action explicitly rejected in the Court’s jurisprudence, as it acknowledges 

                                                                                                                                             
quota system and thus did not meet the standard established by Justice O’Connor in 
Grutter. 
35 539 U.S. at 343. 
36 Thomas Sowell, Affirmative Action Around the World: An Empirical Study (New Haven: 
Yale University Press, 2004), 2. 
37 Neither South Africa nor Brazil appears to have any deadlines in their jurisprudence. 
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that affirmative action policies may be used to help lessen the 
socioeconomic differences between whites and minorities. Moreover, 
Justice O’Connor’s opinion offers no sociological evidence to suggest 
that in 25 years, the socioeconomic status of minorities will have 
improved such that affirmative action programs will be unnecessary to 
achieve diversity in higher education. On the contrary, the current state 
of inequality between races suggests otherwise: “About 8 percent of 
American whites are poor, compared to about 25 percent of African-
Americans. Public schools are often segregated, no longer by law but by 
the choices whites and blacks make about where they live. On average, 
black men earn close to $17,000 less a year than whites. Their life 
expectancy is six years lower. Black men make up 6 percent of the U.S. 
population but 44 percent of its prison population.”38 Given the 
enormous disparity between whites and blacks that continue to exist 
today after the past 25 years of affirmative action policies, it is unlikely 
that another quarter century will provide sufficient time for affirmative 
action programs to effectively rectify the inequality. Accordingly, one can 
only conclude that the imposition of a 25-year deadline is a rather 
arbitrary judgment by the Court and an example of judicial legislation. 
Rather than allow future justices to determine when, if ever, affirmative 
action practices may no longer operate, Justice O’Connor’s opinion will 
force future justices to choose between ending affirmative action practices 
before significant socioeconomic equality has been achieved or else 
violate the mandate of a previous Court to end affirmative action by the 
year 2028.  

Perhaps in part as an acknowledgement that the imposition of a 
25-year deadline will likely create unprecedented constitutional questions 
in the future, in a rare essay written by Justice O’Connor after her 
retirement from the Court, she attempted to clarify the meaning of the 
deadline: “T[he] 25-year expectation is, of course, far from binding on 
any justices who may be responsible for entertaining a challenge to an 
affirmative action program in 2028. Those justices will be charged, as 
Lewis Powell was in Bakke in 1978, and as the Court was in Grutter in 
2003, with applying abstract constitutional principles to concrete 

                                                            
38 Roger Cohen, “Fitfully, South Africa Pursues Equality Goals,” New York Times, March 
15, 2006, accessed April 30, 2011, 
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educational endeavors.”39 Although Justice O’Connor’s essay provides 
her perspective on the role of the deadline in the Court’s jurisprudence, it 
is naturally far from the actual binding effect of a Supreme Court 
decision, and ultimately may not settle these controversial questions that 
the Court will be forced to consider in future affirmative action cases. 

 

* * * 

 

UNLIKE AFFIRMATIVE ACTION in South Africa and Brazil, affirmative 
action in the United States has been shaped by the jurisprudence of the 
Supreme Court. The United States is the only country where quotas have 
explicitly been ruled unconstitutional, where the egalitarian justifications 
for affirmative action have been explicitly deemed unconstitutional, and 
where a deadline for affirmative action policies has been suggested in a 
legal opinion. Unlike the Court’s early desegregation efforts, affirmative 
action was not the extension of an activist Court imposing social 
programs on America. Instead, the judiciary has acted as a limiting force 
on affirmative action policies adopted by the Congress, by Executive 
Order, or in the case of most affirmative action programs in higher 
education, through the voluntary adoption by educational institutions. 
Because of the Supreme Court’s jurisprudence, affirmative action 
practices in the United States do not directly remedy a history of 
discrimination; instead, the Court has prohibited the use of the most 
stringent form of affirmative action. The Court has limited the 
justification for affirmative action policies to diversity interests, thereby 
preventing institutions from enacting policies directed toward creating 
greater racial equality and exercising the ability to design their own 
affirmative action programs that will effectively create greater equality in 
American society. 

 

 

 

                                                            
39 Sandra Day O’Connor and Stewart J. Schwab, “Affirmative Action in Higher 
Education Over the Next Twenty-Five Years,” The Next Twenty-Five Years: Affirmative 
Action in Higher Education in the United States and South Africa, ed. David L. Featherman, et. 
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SOUTH AFRICA: HISTORY OF DISCRIMINATION 

 Like the United States, South Africa has had a history of de jure 
segregation that has led to widespread socioeconomic disparities between 
whites and blacks in the country. During apartheid, whites received 
extraordinary preferences over blacks, who were segregated from whites 
and lacked the political means of advancing their status in society. Only 
after the end of apartheid did South Africa begin to take measures to 
remedy its egregious history of discrimination and institute affirmative 
action programs in an attempt to create greater group-regarding equality 
between races in South African society. 

 South Africa’s apartheid policies began in the 1940s, when the 
white Afrikaner National Party gained a stronghold in the South African 
government. Apartheid was invented as a means to solidify Afrikaner 
social and economic power. From its very inception, apartheid was 
meant to extend racial separation and ensure white domination; 
accordingly, it utilized territorial separation and police repression to 
achieve its goals.40 Like the United States, South Africa utilized a system 
of de jure racial discrimination and segregation; however, unlike the 
United States, South Africa had no pretense of treating blacks with any 
degree of equality. 

In apartheid South Africa, race laws touched virtually every 
aspect of life. Marriage between non-whites and whites was strictly 
prohibited, and many jobs were classified as “white only” jobs. 
Beginning in 1950, all South Africans were required to be classified as 
white, black, or colored (meaning one was of mixed descent, Indian or 
Asian), and classification was based on a combination of appearance, 
social acceptance, and descent.41 The Department of Home Affairs was 
responsible for conducting the classifications, and non-compliance 
carried particularly heavy penalties and was dealt with harshly. 

 Apartheid was highly effective in creating a system where whites 
were far better off economically and enjoyed greater preferences in 
society. In 1978, there were 19 million blacks compared to 4.5 million 
whites in South Africa, yet whites owned 87% of the land, earned 75% of 
the national income in a given year, on average earning 14 times more 
                                                            
40 Monal Chokshi, et. al., “Computers and the Apartheid Regime in South Africa: The 
History of Apartheid in South Africa,” Stanford University, 1995, accessed April 30, 2011, 
http://www-cs-students.stanford.edu/~cale/cs201/apartheid.hist.html. 
41 Ibid. 
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than blacks, and had superior education and medical access and 
facilities.42 Mirroring Jim Crow laws in the Southern United States, 
South Africa’s educational system during apartheid was heavily 
segregated. White schools received dramatically more state funding and 
had markedly better student/teacher ratios, better-qualified teachers, and 
superior facilities.43 The curriculum was also different in white and black 
schools, with the latter intended to prepare blacks for the subordinated 
jobs they were meant to assume.44 Under apartheid, higher education was 
primarily reserved for white students, with very few institutions 
established for black and colored students. 

 

THE END OF APARTHEID AND AFFIRMATIVE ACTION 

 The process of ending Apartheid began in the 1980s, as 
increasing negotiations between the white National Party and the black 
African National Congress began to take place. The impetus for the most 
dramatic change occurred when F.W. de Klerk assumed the South 
African presidency in 1989. In February of 1990, de Klerk moved to 
speed up reforms in South Africa. South Africa worked to repeal racially 
discriminatory laws, and under de Klerk’s leadership, worked to 
transition toward a government based on majority rule. Reforms under 
F.W. de Klerk culminated in the 1994 election of the African National 
Congress under Nelson Mandela’s leadership, the first all-race national 
election in South African history. An interim Constitution was created to 
govern the country until a final constitution could be drafted, which took 
effect in 1996. The new Constitution had to deal with questions of 
resolving previous human rights violations and creating equality among 
its citizens. 

As the country drafted a new Constitution to govern post-
apartheid South Africa, it considered both the principles that South 
Africa would adhere to and the tactics that would be used to achieve 
those principles. The preamble to the South African Constitution of 1996  
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43 Kristin Henrard, ““Post Apartheid South Africa’s Democratic Transformation Process: 
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reflects a strong commitment to both justice and equality. It begins by 
stating that the people of South Africa “[r]ecognize the injustices of our 
past,” signaling the new government’s commitment to rectifying South 
Africa’s long history of racial discrimination.45 However, the preamble 
also states that the Constitutions seeks to “[h]eal the divisions of the 
past,” suggesting a devotion to creating racial harmony in the previously 
racially plagued South Africa.46 These objectives conflict with one 
another with respect to affirmative action policies, whose implementation 
would inevitably create racial tensions by giving preference to blacks; 
indeed, South Africa’s desire to create greater group-regarding racial 
equality through affirmative action practices is tempered by a need to 
prevent the escalation of racial tensions due to the reverse discrimination 
effect inherent in affirmative action policies. 

This conflict made creating an affirmative action clause 
particularly contentious issue while drafting the new 1996 Constitution. 
The African National Congress wanted to avoid the sort of equal 
protection challenges faced by affirmative action practices in the United 
States, as South Africa believed that affirmative action in institutions and 
organizations was a necessary practice “to overcome the legacy of 
inequality and injustice created by colonialism and apartheid in a swift, 
progressive and principled way.”47 The 1996 South African Constitution 
therefore made provisions to allow “policy and legislation to be 
formulated to allow efforts to redress the inequalities of the past. This 
provision is an exception to the Constitution’s otherwise staunch 
commitment to equality.”48 Although “the principle of affirmative action 
as a means of addressing disadvantages due to past discrimination was 
not contentious, the exact formulation of the affirmative action clause 
was.”49 Eventually, the Constitution was written to say, “Equality 
includes the full and equal enjoyment of all rights and freedoms. To 
promote the achievement of equality, legislative and other measures 
designed to protect or advance persons, or categories of persons, 
disadvantaged by unfair discrimination may be taken.”50 This provision 
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JUSTICE   |   119 
 

ensured that constitutional challenges to affirmative action programs 
would survive reverse discrimination challenges by granting 
constitutional protection to affirmative action programs. 

While the new government made it a priority to counter the 
pernicious social legacy of apartheid, it also acknowledged the need to 
heal previous racial tensions and create racial harmony in South Africa. 
Nelson Mandela eloquently articulated his vision: “I have fought against 
white domination, and I have fought against black domination. I have 
cherished the idea of a democratic and free society in which all persons 
live together in harmony and with equal opportunities. It is an ideal 
which I hope to live for and to achieve. But if needs be, it is an ideal for 
which I am prepared to die.”51 Accordingly, South Africa did not proceed 
down a path of strict affirmative action policies, such as the use of 
quotas, but instead adopted more tempered affirmative action practices. 
Accordingly, affirmative practices in South Africa have many similarities 
to the policies used in the United States. As one human rights activist has 
noted, “The terms and many of the ideas that eventually found their way 
into South African law books were borrowed from the U.S. 
experience.”52 Where the United States and South Africa diverge is that 
affirmative action practices in the United States are limited to the 
diversity rationale and may not employ quotas as a result of judicial 
decisions; in South Africa, affirmative action practices are limited not by 
judicial mandate, but by a conscious effort to prevent racial tensions from 
rising.53 

During the Jim Crow period in the United States, the “separate 
but equal” doctrine created discrimination under the pretense of created 
individual-regarding equality as intended by the Fourteenth 
Amendment’s equal protection clause.54 In reality, of course, this was not 
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the case, as Jim Crow laws segregating blacks and other minorities were 
discriminatory against racial groups. South Africa’s prior history of racial 
discrimination has likewise “historically focused on the rights of the 
group” without any attempt to pretend that individual-regarding equality 
existed.55 As Lundy Langston observes, “South Africa premised its 
practices of racial exclusion and group privilege on the belief that 
physiognomy predetermined a person’s destiny.”56 Accordingly, in South 
Africa, race determined which group an individual would belong to, 
which would in turn reflect the rights afforded the individual. 

Substantial obstacles to creating effective affirmative action 
policies in higher education existed in the aftermath of apartheid, and 
many of these obstacles remain to this day. These obstacles have been the 
subjects of recent media attention, including a New York Times article on 
the issue.57 The article examined the University of Cape Town, the 
preeminent university in South Africa, and the progress and the problems 
that the university faces in its affirmative action policies. Although the 
article begins by noting that the university is now “resplendently 
multiracial,” it notes that one of the largest problems for the enforcement 
of its affirmative action principles is the lack of qualified black Africans 
for admission to the university. As previously noted, apartheid education 
was intended to prepare blacks only for the socially lower positions they 
were permitted to assume, so the quality of instruction for blacks was 
significantly inferior for many years. Accordingly, few blacks in South 
Africa were qualified or prepared for challenging university educations 
after the fall of apartheid. The failure of the South African secondary 
school system in preparing black Africans for higher education makes 
affirmative action programs particularly problematic. Despite greater 
equality in funding for African students, only 11% of black Africans who 
sat for university entrance examinations were able to obtain 
matriculation certificates.58 
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The small number of black Africans prepared for university 
educations presents substantial problems for universities trying to 
increase the number of black Africans admitted to their university. These 
universities struggle between the conflicting goals of giving Africans 
access to top institutions of higher education and admitting significantly 
less qualified students to the schools. While the universities have had a 
policy of admitting blacks with “substantially lower test scores” than 
whites, whites continue to outnumber blacks at the university, accounting 
for 45% of the student body compared to a 25% black student body 
population.59 Moreover, only half of black students, who are entitled to 
compensatory instruction on campus, graduate in a five-year period, 
compared to 80% of whites who graduate. These conditions exist in 
universities throughout South Africa, and are part of the problem facing 
the success of affirmative action programs in higher education in South 
Africa. 

Moreover, because of the disparity in admissions standards 
between whites and blacks, some black students feel inferior and believe 
that they only were granted spaces at the university because of their race. 
Claude Steele and Joshua Aronson conducted an experiment that 
confirms that “[t]he existence of a negative stereotype about a group to 
which one belongs…means that in situations where the stereotype is 
applicable, one is at risk of confirming it as a self-characterization, both 
to one’s self and to others who know the stereotype.”60 They conclude 
that in situations dealing with stereotypes, including affirmative action 
programs, the stereotype threat may lead members of the stereotype 
group to have feelings of inferiority as a result of the affirmative action 
remedy itself. These schools have impaired performance due to 
“distraction, narrowed attention, anxiety, self-consciousness, withdrawal 
of effort, over-effort, and so on.”61 The New York Times article highlights 
the stereotype threat felt by black students in higher education, quoting 
Sam Mgobozi, a “middle-class black student who attended a first-rate 
high school in Durban and finds affirmative action offensive, even as he 
concedes that poor black applicants may still need it.”62 Mgobozi 
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rhetorically questions, “Are we here because we’re black or are we here 
because we’re intelligent?”63 This statement reflects the racial 
consciousness and stereotype threats that even stellar black students feel 
at South African universities, and the problems that accompany 
affirmative action programs. So long as the pool of qualified Africans 
applicants remains small, admissions standards will continue to need to 
be lower than whites in order to achieve multiracial student bodies, and 
psychological feelings of inferiority in higher education may continue.  

Moreover, in the years since South African universities began 
implementing affirmative action policies, the effectiveness of the policies 
has continued to be questioned. Studies suggest that the affirmative 
action programs in South Africa have not resulted in large increases in 
the share of workers employed in highly skilled occupations. As of 2006, 
nine years after the implementation of affirmative action programs, there 
had only been an increase of one percent for African men, a 2.3% 
increase for colored men, and decreases of 2.7 and 2.0% for African and 
colored women, respectively.64 Likewise, between 1997 and 2006, the 
average hourly wage for African and colored men fell 3.3% and rose 
10.9%, respectively, while rising 23.4% for white men.65 African and 
colored women had modest increases of 3.0 and 5.9% compared to 
25.4% for white women during the same period. Although the job market 
highly favors graduates of top universities in South Africa regardless of 
race—meaning that college-educated blacks are far more likely to be 
successful and produce children who will in turn have greater 
opportunities and an easier time gaining admission to and succeeding in 
higher education—the affirmative action practices currently employed 
have not been successful in achieving this goal. Accordingly, the 
educational and employment affirmative action programs instituted have 
not translated into substantial employment benefits for blacks in the post-
apartheid South Africa. 

The past fifteen years in South Africa have been largely defined 
by the struggle to remedy the pernicious effects of the racial 
discrimination and segregation under the apartheid system. Universities 
throughout South Africa use affirmative action programs to increase the 
number of black applicants, although quotas do not appear to be widely 
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used in South African universities, likely due to a desire to balance 
rectifying a history of discrimination with creating racial harmony in the 
country. Although controversial, affirmative action programs in South 
African universities have not been subject to the jurisprudential 
constraints and limitations that have occurred in the United States. This 
is likely due to the constitutional protection for policies designed to 
protect or advance the status of those harmed by previous discrimination 
in South Africa. The affirmative action policies of both South Africa and 
the United States are similar, in part due to the history of de jure 
segregation and discrimination in each country, but also due to South 
Africa’s conscious decision to model affirmative action practices in 
higher education after those used in the United States.  

 

BRAZIL: HISTORY OF DISCRIMINATION 

 Unlike South Africa and the United States, Brazil’s history of 
racial discrimination stems primarily from de facto discrimination rather 
than de jure discrimination. Whereas the affirmative action practices used 
in the United States and South Africa inversely mirror the racially 
discriminatory practices that previously existed, Brazil’s greatest struggle 
in instituting affirmative action practices has been to introduce racially 
conscious practices into a society accustomed to racially neutral policies. 
Furthermore, unlike the United States and South Africa, Brazil actively 
uses quotas in affirmative action policies. Accordingly, while Brazil 
shares a history of racial discrimination with the United States and South 
Africa, an analysis of Brazil’s affirmative action practices stand in 
contrast to those of the other countries analyzed in this paper. 

For much of its history, Brazil has been wrought with racial 
tensions and diversity issues. Brazil’s racial woes stem from a long and 
prevalent history of slavery. After the arrival of Portuguese explorers in 
the early 16th century, Brazil became an active participant in the 
international slave trade from Africa. Brazil imported approximately four 
million African slaves, creating the largest slave economy in the world.66 

                                                            
66 Tanya M. Washington, “All Things Being Equal: The Promise of Affirmative Efforts to 
Eradicate Color-Coded Inequality in the United States and Brazil,” National Black Law 
Journal, 21, no. 3 (2009): 8, accessed May 3, 2011, 
http://journals.cdrs.columbia.edu/nblj/index.php/nblj/article/viewFile/23/16. 



Journal of Law and Society 

124 

 

As a result of this large slave population, Brazil today has the largest 
population of individuals of African descent outside of Africa.67  

 In 1888, Princess Regent Isabel signed the “Golden Law,” which 
made Brazil the last nation in the Western Hemisphere to legally abolish 
slavery.68 After slavery was abolished, white Brazilians sought to 
maintain their elite status over the former slaves, who outnumbered 
white Brazilians by nearly two-to-one.69 The Brazilian government began 
to encourage European immigration to Brazil and miscegenation70 to 
“whiten” and increase the population balance between whites and 
blacks.71  

Despite efforts by white Brazilians to maintain their elite status in 
Brazilian society, unlike the Jim Crow laws in the United States and 
apartheid in South Africa, post-1888 Brazil has never had state-sponsored 
segregation.72 This has been a source of national pride in Brazil, which is 
a self-described “racial democracy” ostensibly free of the racism found in 
many other parts of the world.73 This description of Brazilian society, 
however, was a misconception, as the Brazilian government refused to 
acknowledge widespread discrimination that excluded blacks from many 
benefits in Brazilian society.74 A large disparity exists between whites and 
blacks: one-third of Brazil’s population lived in poverty, and the 
overwhelming majority of those in poverty were not white.75 Non-whites 
received large degrees of informal discrimination in many aspects of 
society, and widespread de facto segregation was present throughout 
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Brazil.76 Non-whites were underrepresented in professional occupations 
and in higher education, and a large number of non-whites had never 
received any education and were members of the lowest economic classes 
in Brazil. The country’s elected leadership and military dictatorship 
maintained the illusion of Brazil as a society without racial problems for 
most of the twentieth century. Elected officials and the military 
dictatorship were happy to “perpetuate the myth of Brazil’s racially equal 
and therefore peaceful society, especially in light of the civil rights 
protests, activism, and race-related violence occurring in the United 
States at the time. Although Brazilian academics began to question 
Brazilian society’s status as a racial democracy, some of those very 
academics were exiled by the military government.”77 The lack of racially 
based laws allowed the Brazilian government to trumpet Brazil as a racial 
democracy while ignoring the racism and de facto segregation that 
characterized social life in Brazil and created social, political, and 
economic inequalities between white and black Brazilians for the 
majority of the 20th century. 

 

BRAZIL: AFFIRMATIVE ACTION  

With the return of democracy in the 1980s, the political exchange 
of ideas returned, and thoughts on the state of racial affairs began to be 
expressed more freely. With renewed critical discussion of Brazilian 
society, Brazil gradually came to acknowledge the social exclusion and 
discrimination based upon race that was prevalent throughout the 
country.78 Black activists created organizations to use the law to combat 
racism, and by 1995, many in Brazil had rejected the illusion of a racial 
democracy and acknowledged that racism was actually present in 
Brazil.79  

The major impetus for a shift in Brazil’s governmental treatment 
of race and discrimination came in 2001, which the United Nations 
proclaimed the International Year of Mobilization Against Racism, 
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Racial Discrimination, Xenophobia and Related Intolerance.80 From 
August 31 until September 7, 2001, a World Conference was held in 
Durban, South Africa to discuss various issues, which included racial 
discrimination and protection of minority rights.81 Brazil was an active 
participant at the conference, which passed a resolution “urg[ing] states 
to establish, on the basis of statistical information, national programmes, 
including affirmative or positive measures, to promote the access of 
groups of individuals who are or may be victims of racial discrimination 
to basic social services, including primary education, basic health care 
and adequate housing.”82 As a result of the conference, at the end of 
2001, the Brazilian government chose to acknowledge the presence of 
racism in Brazil and created new policies to address Brazil’s history of 
racial discrimination, including affirmative action policies. These policies 
required Brazil to create racially conscious laws and policies in order to 
rectify the inequalities born of Brazil’s discriminatory practices. 

The new racially conscious affirmative action policies adopted by 
Brazil in the wake of the Durban conference were particularly 
controversial. A group of “prominent artists, scholars and public 
intellectuals” issued a manifesto with three arguments against the new 
system.83 First, this group argued that Brazil had not employed racially 
based classifications for any social policies since the end of slavery a 
century earlier, and that creating racial distinctions would be detrimental 
to equality. Second, similar to an argument often advanced in the United 
States, the group argued that admission to university education should be 
considered based upon socioeconomic status, rather than race. Finally, 
the manifesto argued that using race as a criterion for university 
admissions would intensify racial antagonism in Brazil. Despite these 
and other protests, the Brazilian government decided to proceed with its 
decision to implement educational reforms to improve opportunities for 
previously underrepresented racial groups. 
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Unlike the United States, in the context of higher education, the 
“Brazilian government [chose to utilize] the most aggressive form of 
affirmative action, quotas, to both remedy significant racialized social, 
economic and political disparities and to achieve substantive economic, 
social and political equality for all its citizens.”84 To encourage the 
implementation of affirmative action policies in higher education, 
universities that implemented affirmative action programs qualified for 
substantial tax breaks from the federal government, and three states 
passed laws reserving forty percent of university admission slots for Afro-
Brazilians. As of 2010, over 150 institutions of higher education in Brazil 
had adopted some form of affirmative action, including the most 
prestigious universities in the country.85  

The controversial affirmative action policies have consistently 
survived judicial challenges. Both Brazil’s Superior Court of Justice and 
Federal Supreme Court “have consistently upheld the constitutionality of 
quota-based admissions policies for Afro-Brazilians.”86 These courts have 
arrived at this decision due largely to the Brazilian Constitution of 1988. 
Unlike the Equal Protection Clause of the 14th Amendment in the United 
States, which “provides negative protection against governmental 
interference, the Brazilian Constitution presents equality as a positive 
[and inviolable] constitutional mandate.”87 Brazil’s judiciary has 
consistently interpreted the Brazilian constitution as authorizing the 
government to take action to achieve equality, including group-regarding 
equality. Moreover, the judiciary has interpreted various international 
accords, including the Durban Conference, as requiring Brazil to take 
affirmative measures to counter the racial inequalities present in the 
country.88 Accordingly, the Brazilian judiciary has allowed the 
government wide latitude in how it attempts to create greater equality, 
including the use of aggressive measures such as quotas. Unlike the 
United States, where the judiciary has served largely as a limiting force 
on affirmative action, the Brazilian judiciary has repeatedly given 
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approval to the implementation of stringent affirmative action programs 
used in higher education. 

Successful challenges to affirmative action in higher education 
have stemmed from the largest obstacle Brazil faced in adopting 
affirmative action policies: creating racial classifications. As one scholar 
has noted, “Because Brazilians have practically not been legally 
segregated since the abolition of slavery, and because Brazilian society is 
highly miscegenated,” creating racial classifications in Brazil is 
exceedingly difficult.89 These legal challenges have revolved less around 
the legality of quota systems and more around the methods used to 
determine and classify an individual’s race as either black (negro), brown 
(moreno), or white (blanco). Significant confusion exists in the application 
of the quota system to individuals of mixed ancestry and parentage, 
which is relatively common in Brazil. A dichotomy exists between 
certain affirmative action programs in Brazil, as some allow individuals 
to self-identify their ethnicity while others have mechanisms to verify 
racial identity based upon physical appearance. The former presents 
problems of fraud and verification of racial identity. The latter presents 
problems in cases where the physical determination of an individual’s 
race differs from the individual’s racial self-identity. The latter scenario 
has proved more controversial and has been the subject of litigation. 

The main challenge for universities is how to classify individuals 
in order to fulfill the quotas. Whereas affirmative action programs in the 
United States and South Africa simply used the categories employed 
during the period of discrimination, Brazil did not formally classify its 
citizens, and accordingly has a society that is less race-conscious than 
that of South Africa and the United States, despite the large 
socioeconomic inequalities that exist between the races in Brazil. The 
challenge has been how to classify its citizens, many of whom are of 
mixed descent and whose self-identity may differ from the state’s 
classification. Unlike the United States, which looks to ancestry and 
parentage as the source of one’s race, Brazil’s system uses a physical 
means of determination, meaning that even if one’s heritage included 
“black” or “brown” racial parentage, mixed marriages and relationships 

                                                            
89 Daniela Ikawa, “The Right to Affirmative Action for Blacks in Brazilian Universities,” 
The Equal Rights Review, 3 (2009): 32, accessed May 3, 2011, 
http://www.equalrightstrust.org/ertdocumentbank/daniela%20ikawa.pdf. 



 

JUSTICE   |   129 
 

could over time be a path to whiteness.90 The “lack of a clear-cut 
distinction between whites and blacks may be the greatest bar to 
effectiveness of any affirmative action regime currently in place in 
Brazil.”91 Moreover, the lack of clear-cut distinctions between whites and 
blacks coupled with the common practice in Brazilian universities of 
allowing individuals to identify their own race raises questions of 
consistency and the potential for abuse in the system, whereby light-
skinned Brazilians occupy places in universities intended for blacks. 

One university, the prestigious Federal University of Brazil, gave 
different classifications to a pair of siblings. One sibling was determined 
to be white based upon his physical appearance (and thus ineligible for 
affirmative action benefits); however, on appeal, the individual was 
successful in gaining admission by providing official documentation of 
mixed ancestry and declaring himself to be black. His sibling, however, 
showed the same documentation, but continued to be classified as white 
owing largely to her confession that she considered herself white. In the 
2007 case Fernanda Souza Lopes de Oliveira v. Fundação Universidade de 
Brasília,92 Judge Raquel Soares Chiarelli ruled that the program was 
unconstitutional, not because the affirmative practice program was 
unconstitutional, but because it was “nonsensical, crazy, and illogical” 
that siblings could be classified differently under the university’s 
classification measures.93 In another instance, the Federal University of 
Brazil assigned different classification to a set of identical twins. These 
instances of different racial classifications for siblings highlight the 
difficulty of assigning racial identities in a country without a history of 
race-conscious policies. 

 Unlike the United States and South Africa, post-slavery Brazil 
has not had racially based discriminatory laws and traditionally 
considered itself a racially neutral society. Brazil is alone in using quotas 
to remedy a history of racial discrimination. Brazil’s transition toward 
creating a race conscious society necessary for the implementation of 
affirmative action measures has created the greatest challenges to 
remediating racial policies in the country. 

                                                            
90 Seth Racusen, “Affirmative Action and Identity,” Brazil’s New Racial Politics, ed. Bernd 
Reiter and Gladys L. Mitchell (Colorado: Lynne Rienner Publishers, 2010), 90. 
91 DiSchino, “Affirmative Action in Brazil,” 158. 
92 Processo N. 2004.34.00.0022174-8. 2007. 21a Vara Federal do Distrito Federal, Revista 
Consultor Jurídico. 
93 Racusen, “Affirmative Action and Identity,” 89. 



Journal of Law and Society 

130 

 

CONCLUSION 

 At its core, the debate over affirmative action is a debate over 
equality. Proponents of affirmative action programs define equality as 
group-regarding, whereby equality should exist between groups, albeit 
not necessarily within groups. Opponents of affirmative action conversely 
favor the individual-regarding equality, where all individuals compete 
equally without any group distinction. The debate over affirmative action 
is a debate over whether individual-regarding or group-regarding equality 
ought to carry more weight. In an ideal world, there would be no history 
of discrimination or significant racial inequalities that are used to justify 
racially based affirmative action programs. The history of discrimination 
and inequality in the United States, South Africa and Brazil has created a 
need to employ affirmative action policies to create greater group-
regarding equality between racial groups in order for individual-regarding 
admission policies to be employed fairly in the future. 

Although universally controversial, the United States, South 
Africa, and Brazil all employ affirmative action practices. The strongest 
racially based affirmative action practices are likely to occur when racial 
groups are clearly defined and when the mechanisms for determining 
one’s racial identity are coherent. In South Africa and the United States, 
the de jure discrimination system of Jim Crow segregation and apartheid 
respectively created legal classifications of individuals and race-conscious 
societies; accordingly, racial categories and classifications used in 
affirmative action policies mirror the racial definitions used during the 
discriminatory periods.  In Brazil, however, the long fiction of a racial 
democracy created a racially blind society that refused to ascribe racial 
classifications upon citizens as a matter of practice. In the United States 
and South Africa, the remedy selected for each country’s prior history of 
discrimination has been relatively straightforward, while in Brazil, the 
transition toward a race-conscious society for the purpose of remedying 
past de facto discriminatory practices and creating racial classifications for 
citizens has provided the greatest difficulties in instituting effective 
affirmative action policies. The use of physical appearance as a means of 
determining race by some Brazilian universities has proved particularly 
problematic. Although societal discrimination in Brazil was based largely 
on appearance, and using physical appearance in affirmative action 
considerations creates a degree of objectivity and uniformity, using 
physical appearance to determine race is problematic in  
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instances where the physical appearance of an individual differs from his 
or her racial self-identity. The large amount of miscegenation makes the 
issue of racial determination more prevalent and difficult, and Brazil has 
yet to adopt a cogent national policy to be uniformly followed in 
determining race for affirmative action purposes.  

Affirmative action practices are also strongest when reparation 
for a history of discrimination is used as a justification for using quotas, 
the most stringent form of affirmative action. Of the three countries, only 
Brazil actively embraces rectifying past racism and racial discrimination 
as the objective for affirmative action policies, and only Brazil actively 
uses quotas to achieve this end. The United States Supreme Court has 
expressly disavowed the use of quotas for university admissions, 
permitting only the need for diversity in higher education as a 
justification for affirmative action policies in higher education and only 
allowing race to be used as a part of a holistic review to further this 
interest. South Africa’s practices largely reflect those used in the United 
States: the desire to use affirmative action as a means of addressing racial 
inequalities created by apartheid is tempered by a desire to create racial 
harmony in South Africa. Quotas are rarely used in South Africa likely 
due to the conservative nature of its affirmative action policies and a fear 
that the use of quotas would spark racial tensions in the country. The 
purpose of racially based affirmative action policies, however, ought to 
be aimed at creating greater racial equality, as affirmative action practices 
are meant to create greater group-regarding equality. The need for 
affirmative action in all three countries results from racial discrimination, 
segregation, and racism. The more a country is willing to acknowledge 
and embrace rectifying a history of discrimination as a justification and 
purpose for affirmative action programs, the more stringent and thereby 
effective affirmative action programs in higher education are likely to be 
in the country. 

The United States is the sole country where the judiciary acts as a 
limiting force on affirmative action programs. In both South Africa and 
Brazil, affirmative action measures have received little judicial 
interference due to specific constitutional protection for affirmative action 
and judicial decisions interpreting the country’s constitution as protecting 
affirmative action programs. While all three countries have equality 
provisions in their constitutions, only South Africa’s constitution 
explicitly contains a provision for allowing measures meant to remedy a 
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history of inequality for a given group as an exception to the commitment 
to individual-regarding equality in the country. The lack of notable court 
decisions prescribing affirmative action implementation in South Africa 
is likely due to this stringent constitutional protection for affirmative 
action. In Brazil, affirmative action practices in higher education have 
routinely been upheld by judicial interpretations of the equality 
provisions by requiring the government not to take measures to counter 
inequality in society. Only the United States judiciary has repeatedly 
interfered in affirmative action practices in higher education by limiting 
the justifications for affirmative action, prohibiting the use of quotas, and 
even attempting to impose a deadline for the use of racially based 
affirmative action policies. Although the relative longevity of affirmative 
action programs in the United States compared with those of South 
Africa and Brazil and the provisional nature generally ascribed to 
affirmative action practices suggest that ultimately the need for 
affirmative action practices will eventually end, the imposition of a 
deadline in Grutter v. Bollinger injects a new dimension into the 
controversial nature of affirmative action measures in the United States. 
The case proffers a deadline for when the country ought to determine that 
affirmative action policies have successfully achieved their ends and 
therefore ought to be eliminated. Central to this question is what the 
goals of affirmative action policies ought to be and how the achievement 
of these goals is measured. Further deliberation and national 
conversation should occur to determine whether equality ought to be 
considered a legitimate goal for affirmative action and at what point 
sufficient group-regarding equality has been achieved to warrant the end 
of affirmative action practices. Moreover, the Supreme Court should 
consider whether its jurisprudential limitations on affirmative action 
policies serve the best interests of the country. In my view, the country 
would be better served with the ability to employ more stringent 
affirmative action measures such as the use of quotas to achieve greater 
equality and overcome a history of discrimination that previously 
spanned multiple centuries. 

In all three countries, the use of race as a factor for admission to 
institutions of higher education has been a contentious issue and creates a 
degree of racial discomfort. Education is an important societal vehicle for 
success and advancement in society by allowing individuals to have 
access to valuable employment and societal opportunities. In the United 
States, higher education is often viewed as an equalizing force in society, 
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and access to education is particularly important. Because of the 
importance of access to education, affirmative action, which infuses 
racial considerations into admissions considerations, are bound to be 
particularly controversial. Any issues or policies involving classifications 
of persons by race, gender, religion, and ethnicity are certain to be 
sources of tension in any society. Yet affirmative action policies may be 
more controversial because of the high stakes and practical implications 
of the policies, which affect the employment and educational admissions 
decisions of thousands of individuals in a given society. 

Affirmative action in education is perhaps the most divisive with 
respect to its effect on opportunities for higher education. Education is 
generally seen as a key factor in determining one’s success in life. It 
teaches skills for employment, prepares individuals for professional jobs, 
and is a cornerstone in modern society’s progress. Education advances 
society as an instrument of empowerment and knowledge. Universities 
are among the most enduring educational institutions and are one of the 
engines of progress in society. Access to education is potentially one of 
the greatest determinants of success in a given society. Because of the 
high stakes involved in admissions in higher education, the method of 
designing affirmative action programs in the context of higher education 
is both tremendously important and controversial, but can be an 
important vehicle for rectifying prior racial discrimination and ensuring 
greater equality in the future. 
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INTRODUCTION 

GLOBALIZATION IS AMONG the most hotly discussed and 
controversial changes to our world in recent years. Clinical health 
research in developing countries offers a window into both the 
tremendous benefits and the inherent dangers of an increasingly global 
world.  

In this paper I argue that there is exploitation inherent when a 
clinical trial uses a vulnerable population in a developing country, and 
the exploitation warrants a post-trial benefit in order to be just. The most 
frequently proposed benefit is the continued availability of the tested drug 
or the continued treatment of the illness the drug was intended for. 
Continued access or treatment as a benefit raises the question of to whom 
specifically the benefit is due and from whom specifically the benefit is 
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supplied.  I argue that not only trial participants—but also their 
communities and their countries—deserve a post-trial benefit. 
Additionally, it is unreasonable to expect pharmaceutical companies 
alone to provide benefits, and I argue that the developing nation and 
international bodies should aide in the provision of post-trial benefits.  
Lastly, I explain some of the possible practical means for providing 
benefits and their relative merits and shortcomings. Although making 
drugs more affordable is an important step in raising health standards in 
these nations, I argue that health resource capacity building and 
organized research comparisons are essential for sustained 
improvements. 

 To combat the unjust and exploitative system of drug testing in 
developing countries, I propose that pre-trial contracts (as opposed to 
agreements) be entered into by the participating parties: the 
pharmaceutical company or other sponsoring agency, the developing 
country’s government, and most importantly the trial participants. 
Within these contracts, the participants must be guaranteed continued 
access to the drug being tested or the current best alternative. This 
continued access should mean that the drug is sold at an affordable price 
(for instance, a price determined by average income) for the participants 
or legal authorization for production of a generic version in the 
developing country. Further amendments must be made to the World 
Trade Organization’s Trade Related Aspects of Intellectual Property 
Rights (TRIPS) agreement to allow for this special case.  

Additionally, all parties should draw up a framework for capacity 
building so that the community in which the trial is conducted continues 
to benefit in the long term. Before the trial begins, facilities where the trial 
takes place must be updated and improved, and doctors provided and/or 
trained not only for drug administration but also for general practice. All 
of these methods are currently practiced or have been attempted, 
although empirical data on the effectiveness of any of these programs is 
lacking. By including the implementation of organized research 
comparison programs in pre-trial contracts, their effectiveness can be 
tracked more systematically. These programs can be funded through 
global public-private partnerships, but must work closely with the local 
government to insure accountability.  

Although the unjust exploitation accompanying clinical trials 
conducted in developing countries is worrying, the situation also offers 
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an opportunity. By providing post-trial benefits and working to improve 
data on capacity building, the parties involved are contributing to the 
United Nations goal of fulfilling the fundamental right to health.1  

 

FOUNDATIONS OF THE MODERN PHARMACEUTICAL INDUSTRY  

AND THE IMPETUS FOR GLOBAL RESEARCH 

Before the mid-nineteenth century, drug research was generally 
confined to developed nations and motivated by religious, professional, 
and academic goals. 2 The Second World War, which provided the 
stimulus for the development of drugs like Penicillin, coupled with 
developments in patent law mark the beginning of pharmaceutical 
research for profit.3 With the advent of biotechnology, the 
pharmaceutical industry blossomed.  In 1984 there were approximately 
200 biotech firms operating worldwide. By 2004 the figure had 
quintupled to about 1000.4  The subjects of pharmaceutical drug testing 
have also changed. In the 1970s, the use of prisoner subjects in the 
United States was exposed and condemned.5 This shifted the subject 
pools first to Europe and then to other inexpensive and less regulated 
areas.  

In order to understand the magnitude and difficulty of clinical 
research, it is helpful to understand the research and development 
process. Drug testing is a lengthy and uncertain process. The research 
and development of pharmaceuticals is divided into three phases 
spanning about six years in total. Drugs approved by the FDA between 
1990 and 1994 took an average of twelve years from pre-clinical stage to 
market approval. Only 1 in 1,000 compounds survived all three phases of 
clinical trials and of those, only 1 in 5 received regulatory approval.6 The 
difficulty, expense, and small probability of success make the 
pharmaceutical business unpredictable and demanding. 
                                                            
1 "WHO | The Right to Health," Aug. 2007, 17 Apr. 2011, 
http://www.who.int/mediacentre/factsheets/fs323/en/ 
2 Bianca Piachaud, Outsourcing R & D in the Pharmaceutical Industry: from Conceptualization 
to Implementation of the Strategic Sourcing Process, Hampshire: Palgrave Macmillan, 2004, 5.  
3 Piachaud, 7. 
4 Piachaud, 8. 
5Adriana Petryna, Andrew Lakoff, and Arthur Kleinman, Global Pharmaceuticals: Ethics, 
Markets, Practices, Durham: Duke UP, 2006, 33 
6 D.E. Wierenga and C.E. Eaton, ‘The Drug Development and Approval Process’, Office 
of Research and Development, Pharmaceutical Research Association (1999), 
http://www.allp.com. 
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One of the most cost effective methods for clinical research is 
multination drug research in low-income settings. One figure estimates 
these investigations increased sixteen-fold from the early 1990s to 2006.7  
This increase can be attributed to a number of causes. First, the desire for 
larger pools of human subjects has grown as the number of clinical trials 
increases and as safety regulations calling for larger numbers of patients 
have been implemented. Second, a large percentage of drug research is 
focused on specific therapeutic categories.8 Therefore, companies in the 
U.S., UK, and other wealthy countries need not only more human 
subjects, but more physically naïve human subjects. In wealthy countries 
like the U.S., researchers run into human subjects with “treatment 
saturation.”9 Plainly put, wealthy humans use too many drugs. From a 
research point of view, previously pharmaceuticalized bodies provide too 
many variables, and consequently too high a possibility of drug-drug 
interactions for drug effectiveness to be validly demonstrated. Therefore, 
physically naïve subjects, or subjects without previous exposure to 
pharmaceuticals, provide a better scientific base to collect data from.  

Consequently, research has shifted to resource-poor countries 
within Africa, Latin America, and Eastern Europe. Post-socialist 
healthcare systems were chosen because their centralization made 
distribution and tracking of patients more efficient.10  Large cities in Latin 
America also provided helpful research conditions. As one recruiter 
explained, “[these] populations are massive. It is a question of how many 
patients I can get within a limited area, which reduces travel cost.”11    

In turn, the movement toward outsourcing research has raised a 
number of ethical concerns. One major concern is the unjust exploitation 
involved in research in developing countries, and the possible ways to 
compensate research subjects and their communities to create a more just 
system. 

 

                                                            
7 Petryna, 33 
8 This can lead to questionable testing practices beyond the scope of this paper. For 
example, one late phase clinical trial for patients with skin cancer showed signs of failure.  
Instead of halting the project, researchers recruited more subjects in hopes of creating a 
statistically positive result. Ibid 37. 
9 Petryna 37. 
10 Ibid., 41. 
11 Ibid., 41.  
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IS THERE SOMETHING DUE TO A COMMUNITY AFTER A TRIAL IS 

COMPLETED?  

The recognized international medical ethics guidelines explicitly 
or implicitly recommend that clinical trials should be responsive to the 
population in which they are conducted and that the fruits of the research 
should be made available to them.  The World Medical Association’s 
2008 revision of the Declaration of Helsinki, the report of the US 
National Bioethics Advisory Commission (NBAC), the International 
Ethical Guidelines for Biomedical Research Involving Human Subjects 
(CIOMS) and the Nuffield Council on Bioethics all include 
recommendations to this effect.12   

Despite the existence of these documents, much debate has 
surrounded the topic, with many rejecting the requirement of post-trial 
access in its entirety.  In order to determine whether the requirement for 
post-trial access is valid, the ethical principles upon which it is based 
must be considered and applied. The principles most often referred to are 
nonmaleficence, beneficence (with utilitarian influences), distributive 
justice, egalitarianism and human rights. As many arguments concerning 
compensation are contingent upon the existence or nonexistence of 
exploitation, the concept of exploitation must be addressed and defined 
in terms of clinical research. Lastly, I will address the controversy over 
informed consent and culture conflict to demonstrate that global clinical 
research in developing nations is inherently exploitative and warrants 
post-trial benefits as prescribed by international ethics guidelines.  

 

Nonmaleficence  

Nonmaleficence is an obligation not to inflict harm on others, 
and is often associated with the axiom “primum non nocere, “or “first do 
no harm.”13  Harm can be broadly viewed as setting back someone’s 
interests, which is distinct from wronging. Wronging violates a person’s 
rights, but inflicting harm does not necessarily do so.14 Acts of harm may 

                                                            
12 http://www.wma.net/en/30publications/10policies/b3/, 
http://bioethics.georgetown.edu/nbac/pubs.html, 
http://www.nuffieldbioethics.org/publications 
13 Tom Beauchamp and James F. Childress, Principles of Biomedical Ethics, New York: 
Oxford UP, 2009, 149. 
14 Beauchamp and Childress 152.  
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not be wrong and may be justified. For instance, a poor grade is harmful 
to a student but justified if a student writes a substandard research paper. 

 Applied to clinical research and the provision of post-trial 
benefits, continuing access to treatment may prevent harm caused when 
effective experimental intervention is removed post-trial.15 Although the 
NBAC utilizes this argument, it also acknowledges that withdrawal of 
the intervention could be more appropriately viewed as a removal of a 
benefit rather than the infliction of harm. Nevertheless, NBAC asserts 
there is still an existential feeling of loss associated with the removal of a 
benefit, which acts as a psychological harm.16 In contrast, Benjamin 
Sachs does not accept that a removal of a benefit is a valid harm. Sachs 
explains that there needs to be an overall negative change in welfare—that 
is, the “temporary benefit minus the existential loss” must be negative—
which he claims is rarely the case.17 An example of this type of so called 
‘rare’ case is when antiretroviral therapy is used for a short period of time 
then removed. This short term exposure increases the likelihood the 
patient develops resistance to the therapy use, compromising future 
care.18  

 

Beneficence  

Beneficence is defined as an obligation to help others, and 
manifests in many ways.19 The consequentialist view of beneficence is 
often applied to research ethics. For consequentialists, beneficence is a 
facet of their goal to balance benefits, risks, and costs to optimize total 
benefit to the community.20 The CIOMS Guideline 8 expresses the 
principle of beneficence by stating that “[f]or all biomedical research 
involving human subjects, the investigator must ensure that potential 
benefits and risks are reasonably balanced and risks are minimized.”21 By 

                                                            
15 Benjamin Sachs, "Going From Principles to Rules in Research Ethics," Bioethics 25.1 
(2010): 13. 
16 NBAC op. cit. note 6 pp: 58-59. 
17 Sachs, 13. 
18 Joseph Millum, "Post-Trial Access To Antiretrovirals: Who Owes What To Whom?" 
Bioethics 25.3 (2011): 150. 
19 Note: This is one strand of reasoning. Others like Frankena group these together 
20 Beauchamp and Chlidress, 197. 
21 Council for International Organizations of Medical Sciences, International Ethical 
Guidelines for Biomedical Research Involving Human Subjects (Geneva: CIOMA, 2002). 
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balancing risks and benefits, a proponent of utilitarian beneficence hopes 
to reach the best end result to maximize welfare. 

Another justification for the application of beneficence is based 
on the principle of reciprocity. As Hume explains, we incur an obligation 
to help others because, at least in part, we have received or will receive 
beneficial assistance from them.22  The National Bioethics Advisory 
Committee (NBAC) finds that:  

[J]ustice as reciprocity could mean that something is owed to research 
participants even after their participation in a trial has ended, because 
it is only through their acceptance of risk and inconvenience that 
researchers are able to generate findings necessary to advance 
knowledge and develop new medical interventions.23 

In contrast, Wertheimer finds little merit in the application of reciprocity 
to clinical research. He explains that the fair market determines the 
obligation of one person to another; “we do not think that I should pay 
more than the market price for a good just because I expect to benefit 
more than other buyers or because I benefit more than the seller.”24 
Rather, the point of the transaction is to maximize total utility. The 
market efficiently allocates resources when the buyer receives greater 
benefit from the purchased good than the seller received before the sale. 

However, the fundamental difference in the two arguments above 
is that the first presumes that health is an inherently special commodity 
and that the risks that involve health are great, whereas Wertheimer 
chooses to treat health like any other traded commodity. Later in this 
paper I will elaborate on this distinction in the context of exploitation. 

 

Distributive Justice 

In the context of global health research, distributive justice 
attempts to determine and implement a fair distribution of the benefits 
and burdens of research.25 A violation of distributive justice is evident in 

                                                            
22 David Hume, "Of Suicide" in Essays Moral, Political and Literary, Ed. Eugene F. Miller, 
Indianapolis: Liberty Fund, 1985, 577-89.  
23 National Bioethics Advisory Commission (NBAC), Ethical and Policy Issues in 
International Research: Clinical Trials in Developing Countries (Bethseda, MD, 2001), 
59. 
24 Alan Wertheimer, Rethinking the Ethics of Clinical Research: Widening the Lens, New York: 
Oxford UP, 2011, 277. 
25 Ruth Macklin, Double Standards in Medical Research in Developing Countries, Cambridge, 
UK: Cambridge UP, 2004, 70. 
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what is known as the 10/90 gap in U.S. health research: only an 
estimated 10% of the $70 billion U.S. dollars spent on health research is 
used on 90% of the world’s health issues.26 For instance, of the 1,556 new 
drug products launched between 1975 and 2004, only 1.3% (21 products) 
were developed to treat tropical diseases or tuberculosis, a disease that 
affects over one-third of the world’s population.27  

 Distributive justice holds that the subjects of medical research 
should not carry the burdens of medical research without the profits. 
However, what constitutes a fair distribution of profits is, again, difficult 
to define. One definition claims that two conditions must be met for 
distributive justice to occur in global research: 

1. The design and determination of acceptable risk-
benefit ratios must be evaluated with the same 
standards as when such research is carried out in 
the sponsoring country; and 

2. Beneficiaries of the research outcomes must 
include people in the developing countries where 
the research is conducted.28 

Although distributive justice requires fair distribution of profits, it does 
not specify in what shape those profits may be distributed in. “Profit” 
need not necessarily be the therapeutic outcome of the clinical trial, and 
money is often used as compensation. However, this involves a more 
complicated debate over undue inducements and undue profits, both of 
which can be shown to be exploitative.  

 

Egalitarianism 

Egalitarian theory regards all people as equal in fundamental 
worth. Rawls’s influential egalitarian theory of justice describes what is 
known as the ‘difference principle’. The first tenet of this principle is that 
each member of society has an equal claim on his or her society’s goods. 

                                                            
26 Macklin, 70. 
27 John Lilja. Pharmaceutical Systems: Global Perspectives, Chichester, England: John Wiley 
& Sons, 2008. 125.; "WHO | Tuberculosis," World Health Organization, 21 Apr. 2011, 
http://who.int/mediacentre/factsheets/fs104/en/index.html. 
28 Anna C. Mastroianni, Ruth R. Faden, and Daniel D. Federman, Women and Health 
Research: Ethical and Legal Issues of including Women in Clinical Studies, Washington, D.C.: 
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However, unlike distributive justice, Rawls permits inequalities in the 
distribution of goods only if those inequalities benefit the worst-off 
members of society.29 For instance, a Rawlsian perspective would argue 
that the 90/10 trend in medical research30 is unjust because the inequality 
does not benefit the least well off members of society—the global poor.  

Daniels has applied Rawls’s theory to medical ethics. Daniels 
argues that health needs are inherently special and a natural primary 
good, or something that is necessary to live a complete life; there is no 
alternative to health. He explains the specific moral importance 
associated with health as such: 

1. Since meeting health needs promotes health (or 
normal functioning), and since health helps to 
protect opportunity, then meeting health needs 
protects opportunity 

2. Since Rawls’s justice as fairness requires 
protecting opportunity, as do other important 
approaches to distributive justice, then several 
recent accounts of justice give special importance 
to meeting health needs31  

Daniels’s argument has not been accepted across the board. Others, like 
Wertheimer, do not grant health any special moral status. Wertheimer 
explains he is “struck by the extent…of ‘medical exceptionalism.’”32 He 
asserts that if consent for clinical research does require more effort than 
consent for anything else, “it will be in virtue of contingent features of 
clinical research and not the simple fact that it is ‘medical.’”33  

 

HEALTH AS A HUMAN RIGHT 

The idea that health is special also manifests in the concept of 
health as a human right. Health has become a facet of international 

                                                            
29 Beauchamp and Childress, 247. 
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human rights doctrines and its applications for international clinical 
research. 

The concept of health as a human right first made an appearance 
at the United Nations Conference on International Organization in 1945. 
34 In 1946, the Constitution of the World Health Organization penned the 
first definition of the right to health as the right to the “highest attainable 
standard of physical, mental, and social well-being.” 35  However, the 
debate over what the right to health entails and what it requires of the 
state has been debated ever since.  

International human rights law encompasses many aspects, but 
there some fundamental characteristics of all human rights. Human 
rights are the rights of individuals simply because they are human. 
Moreover, human rights apply universally to all people, but they 
principally involve the relationship between the individual and the state. 
The advancement and security of human rights is not limited by national 
boundaries, but individuals are generally considered the rights holders 
and their states the duty bearers. 36, 37    

In reference to global clinical research, states must protect their 
citizens from harms to their health. Broadly, the right to health includes 
the underlying conditions that create a healthy environment, and 
international legal frameworks have adapted to account for this.38 States 
have the obligation to create the basic conditions for the right to health to 
manifest. However, due to developing countries’ limited resources, the 
basic conditions of health are lacking in many of the places clinical trials 
take place. Unfortunately, despite increased codification of the right to 
health, as Toebes found, “very few court decisions exist in which judicial 
review takes place on the basis of the right to health.”39 Regardless of its 
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lack of legal strength, health as a human right is one way of viewing the 
duties of those involved in clinical research. 

 

EXPLOITATION 

 Exploitation: Definition 

I argue that the inherent unjust exploitation in clinical trials in 
developing countries justifies some level of post-trial benefit. The 
definition of exploitation in this context is debated. According to 
Macklin, exploitation is defined as “for A to exploit B it is necessary that 
A takes advantage of B’s vulnerability for A’s own ends.”40 

Wertheimer challenges this definition pointing out that other, 
everyday transactions involve this type of exploitation; “mechanics, 
plumbers, and orthodontists all make use of vulnerabilities for their own 
ends, yet we do not think that these professionals necessarily behave 
exploitatively in carrying out their trade.”41 Wertheimer instead advances 
a theory that exploitation is only unjust if the initial terms of the 
agreement are unfair or coerced. If a subject gives informed consent for a 
trial and the trial is completed in the way it was explained, there is no 
room for exploitation, regardless of the subject’s life circumstances. For 
Wertheimer, exploitation is a micro-level concern, “rather than about the 
larger social justice of the distribution of background rights and 
resources.”42 

Alternatively, Sample argues that exploitation is morally wrong 
because it is degrading because it “treat[s] someone or something as 
having less value than that person or thing actually has.”43 By broadening 
the definition of exploitation from the individual transactions that 
Wertheimer uses, Sample is able to find the existence of systemic 
exploitation. She explains that people may come to accept micro-level 
transactions as fair when they are not because of a macro-level unjust and 
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exploitative system.44 Macro level injustice accounts for why a clinical 
trial participant may agree to an exploitative deal, but only because of 
their macro-exploitative conditions (i.e., extreme poverty). Additionally, 
a situation may still be exploitative even if both sides benefit. This 
directly applies in the case of clinical trials in developing countries: even 
though both sides may end up better off than they began, the situation is 
still exploitative and morally wrong or unjust.45 For example, a clinical 
trial in which the trial participants are given a second-rate treatment 
benefits the participants because they have more than they what they 
began with (no treatment). However, by giving them less treatment than 
they deserve, participants are degraded and thus the transaction becomes 
exploitative.  

 

Exploitation: Undue Inducement, Undue Profit, Informed Consent 

In addition to a debate over the meaning of exploitation, what 
practically constitutes exploitation is not fully delineated. Undue 
inducements or profits as well as impediments to informed consent are 
often regarded as the main contributors to exploitation.  

Although some scholars regard undue inducement and undue 
profit as forms of exploitation, discerning what qualifies as undue is 
difficult in medical research. There are numerous reasons why people 
may feel pressure to enroll in clinical trials, even if their enrollment is 
voluntary. There are situations that are constraining because of outside 
circumstances (e.g., the need for food, money, health care) and not 
technically coercive upon the part of the researchers because no one has 
issued a direct threat to achieve agreement.46  Trial participants are 
vulnerable because they may not be able to resist entering a trial for 
compensation that satisfies their need. A possible straightforward 
definition of exploitation in this context could be when a vulnerable 
human subject feels compelled to accept an offer for research that, for 
whatever reason, they would not otherwise accept.47   

Undue inducement is not easy to define. Under the “Common 
Rule,” the U.S. Department of Health and Human Services guidelines on 

                                                            
44 Ibid., 61. 
45 Ibid., 57. 
46 Beauchamp and Childress, 255. 
47 Ibid., 256. 



 

JUSTICE   |   157 
 

the protection of human subjects—the baseline standard of ethics for US-
funded research—researchers must minimize the possibility of coercion 
and undue inducement. Unfortunately, the guidelines do not explicitly 
define what that might include.48 One could argue that the payment for 
research should be held at an unskilled laborer’s wage, but that might not 
be proper compensation for the amount of risk involved. The 
globalization of health research makes this even more difficult to resolve, 
as what might be recognized as an irresistibly large payment in the 
country of research might actually be an unreasonably low payment in 
the researcher’s country.49 This is a case of exploitation in the form of 
distributive injustice, as well as both undue inducement and undue profit. 
Undue profit occurs when too small of a payment is given to the subject, 
and the researcher gets a more than justified amount.  

Another source of exploitation comes in the form of lack of 
informed consent. Since the Nuremberg Code of 1947, obtaining 
informed and voluntary consent has been a compulsory facet of medical 
research.50 Current regulations on consent forms necessitate that the 
subject’s involvement be described as research (rather than treatment), 
risks be identified, benefits described, current therapeutic options defined, 
confidentiality explained, availability/unavailability of compensation for 
injury noted, identification for who to contact regarding the research and 
the subject’s rights, and an explanation of the subject’s right to refuse or 
withdraw participation given.51  Scholars have added other, more broad 
requirements for consent like the requirement of autonomy. According to 
Beauchamp and Childress, autonomy manifests when a person acts 
intentionally, with understanding, and without controlling influences that 
direct their action.52   

As the guidelines for consent were based upon a society founded 
on individualism, obtaining individual consent before group or spousal 
consent is often troublesome. As Leigh Turner explains, individualism is 
not the basis upon which decisions about medical research are made in 
some nonwestern cultures. Alternatively, “it is often understood that 
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decisions should be left to community leaders, healers whose authority is 
not supposed to be questioned, or the heads of families.”53 Turner argues 
that this puts researchers in a dilemma—they must either impose western 
ideals or lower ethical expectations, neither of which is acceptable.  

In response to this dilemma, researchers have put forth dynamic 
models for obtaining informed consent in culturally specific situations. 
For example, one research group in Mali found that informed consent 
had to be developed through several stages. First, permission was sought 
from village elders, then from heads of extended families, and finally 
from individual families that would be involved in the research. The 
researchers claimed that this process enabled the villagers to have a better 
understanding of the study and put greater trust in the researchers.54 
Although it may have been necessary to approach the leaders first in this 
case, a broader concept of “community consent” has as yet not been 
included in international guidelines. Its exclusion may be attributed to a 
western emphasis on individualism, but also practical difficulties. For 
instance, obtaining consent from a “trusted village leader” is problematic 
because it is not only challenging to identify them, but also uncertain if 
they are really trusted.55 

A more tricky matter arises when cultures require spousal or male 
parental authorization for research. The moral premise for informed 
consent is respect for persons, but many argue that this type of culture 
treats women as “less than full persons.”56 The National Bioethics 
Advisory Commission (NBAC) conducted heated debates on the issue. 
Some commissioners argued that cultural sensitivity was paramount in 
these situations, while others argued that in doing so they would validate 
a culture that oppresses women. The NBAC made sure to distinguish 
between the unacceptable: when a husband/father places a 
wife/daughter in research without opportunity for her to refuse; and 
what might be acceptable under certain circumstance: when 
husband/father consent is sought in addition to the consent of the 
woman.57 Whether it is acceptable to obtain husband/father consent 
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before the woman’s was left undefined.  Macklin presents a utilitarian 
argument to allow spousal consent before the woman’s: 

“What if the only condition enabling women in a Muslim country to 
have access to, say, a long-acting injectable contraceptive would be the 
successful completion of research in that country, with the proviso that 
husbands grant permission for participation of their wives?...The 
negative consequences for women in the country of not conducting the 
research might be sufficiently great to override the prohibition of 
spousal authorization in that situation.”58 

In addition to the question of by whom and in what order the consent 
forms should be signed, there is a cultural concern about the process of 
signing at all. In the U.S. and other industrialized nations, signing 
documents is a common practice. This is not so in all contexts. As one 
report showed, “in some areas of the world, both individuals and 
communities have suffered politically, socially, or economically because 
they signed legal forms that resulted in sanctions against them.”59 
Contrary to what one might feel in the U.S., signing documents in some 
cultures may actually reduce a participant’s trust in the researcher.60 For 
instance, in Muslim culture signing documents is associated primarily 
with signing one’s will.61  

The process of gaining informed consent may not be acceptable at 
all in some places. In China, for instance, one American research team 
faced obstacles after proposing to obtain informed consent from trial 
participants.62  Similarly, in Kuwait, the “physician is responsible for 
ensuring the calm and peaceful life of the patient,” and requiring 
informed consent may jeopardize that.63 Although this type of fiduciary 
relationship is not built into clinical research, it may be implied.   

Another problem that arises when obtaining informed consent is 
full comprehension of all parts of the document. Although most 
standards require that the consent documents be translated into the local 
language and culture, the process of doing so is sometimes impossible. In 
any context, it may be difficult to explain what a bacteria or virus is to 
someone unfamiliar with science. There are also negative connotations 
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associated with the words investigation, study, or experimenting.64 In specific 
cases it can be worse than that—for instance, there is no word for 
“research” or “science” in many African languages.65 By definition there 
cannot be informed consent in these cases, but these also may be the 
places where research is most needed. To forbid perhaps beneficial 
research due to linguistic difficulties seems an unduly harsh result.  

 

Exploitation: Conclusions  

For all of the previous explained reasons, informed and 
autonomous consent for clinical research is rarely acquired in developing 
countries. Although undue inducement or profit is more difficult to 
define, the ubiquity of invalid informed consent leads to the conclusion 
that these transactions are quite unlike other forms of employment. 
Wertheimer argues that exploitation does not exist if there is a fair initial 
agreement, which he claims occurs when there is informed consent and 
proper review. Nevertheless, even under Wertheimer’s narrow 
interpretation of exploitation, truly informed consent is so rare that 
exploitation will almost always exist. 

Furthermore, while it may be tempting to prohibit any research 
that would or potentially could involve undue inducement, undue profit, 
or that cannot achieve informed consent, it would be paternalistic and 
economically unfair to prevent people from entering these trials.  Instead 
of categorically refusing to do these trials, it makes more sense to 
compensate for the inherent problems of exploitation. One way to do this 
is by providing post-trial benefits. These benefits would help rectify 
injustice by providing beneficence, correcting distributive justice issues, 
and advancing the interests of the least well-off as required by 
egalitarianism.66  
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TO WHOM ARE POST-TRIAL BENEFITS DUE? 

The use of post-trial benefits is one possible avenue for correcting 
the injustice of exploitative clinical research. However, there is additional 
debate as to whom such benefits should be given. There are strong 
arguments for providing post-trial benefits only to the participants of the 
trial, but there are also arguments for providing benefits to the 
community or even the country at large where the trial is performed.  

 

Benefits for Participant Subjects Only  

The current international guidelines recommend or require post-
trial benefits to be given to participants of the clinical research.67 Many 
scholars agree that if post-trial benefits are required, they ought to go only 
to those directly involved.  

As the previous section on distributive justice discussed, it can be 
difficult to interpret a fair distribution of benefits. According to Cooley, 
“distributive justice requires that each social member receives…what he 
or she deserves from being a member of the society.”68 Cooley questions 
why anyone but those directly burdened by the research ought to be 
compensated by the benefits of that research, and finds it an unfair 
distribution of benefits for a community or country to receive benefits 
better allocated to research participants. Generally, Cooley asserts, “the 
mere location of [an individual’s] abode in a particular community is 
morally irrelevant.”69  

An alternative but related justification is based upon reciprocity: 
what people deserve is a function of what they have contributed and the 
risks they undertake. As Lie states, “participants are exposed to the risks 
of the research, the general community is not,” and thus only participants 
are qualified to receive benefits.70 
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These arguments are all reasonable, but rather than limit the 
benefits to participants, there are compelling reasons to set participants as 
the minimum group to be benefited.  

 

Including the Participants’ Communities and Countries 

One line of reasoning does not require a contribution by 
individuals who did not participate but argues that nonparticipants still 
deserve measures to improve their health. Marchand, et al., argue that 
“the maximizing principle is a principle of equality: each person’s 
interests, in this case their health, counts just as much and no more than 
anyone else’s.”71  

There is an intergenerational argument that utilizes compensatory 
justice: “benefiting developing countries or communities where research 
is conducted today as compensation for past research from which no 
benefits flowed to those countries or communities.”72 This is stretching 
compensatory justice a bit too far and would be extremely difficult to 
apply on a case by case basis. For instance, if a clinical trial were being 
conducted in a community in need where no trial has ever been 
conducted, this community would not qualify for benefits under this 
framework. Even though some communities in need would benefit, 
communities that do not have a past history of injustice would be 
overlooked. Thus, an argument based upon intergenerational justice is 
too constrictive. 

In 2001, the Conference on Ethical Aspects of Research in 
Developing Countries attempted to define a “fair benefits” framework for 
post-trial benefits. The participants in the conference were not convinced 
that guidelines requiring post-trial benefits were grounded on solid ethical 
principles, but did agree that the benefits need to be distributed fairly. 
They decided that benefits can come in multiple forms: “(1) benefits to 
research participants during the research; (2) benefits to the population 
during the research; or (3) benefits to the participants and population 
after the research.”73 They argue that the chosen benefit ought to be 
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determined on a case-by-case basis, but what is important is their 
recognition that “the community will likely bear some burdens and 
impositions of the research because its health care personnel are recruited 
to staff the research teams, and its physical facilities and social networks 
are utilized to conduct the study.”74 They draw the line at providing for 
an entire country or region unless the country or region is also sharing 
the burdens.  

Some argue that the reciprocity principle that was used for 
providing benefits only to the trial participants can also justify the need 
for providing benefits (though perhaps not in the form of continued 
treatment) to a participant’s community. Coriel and Mayard point out 
the harms that community members incurred in a trial conducted in 
Haiti:  

Serious conflicts arose among the local research team over the 
potential loss of jobs as the project neared its completion. This resulted 
in threats and fighting among former staff and their family members in 
the community. The social consequences of losing financial support 
for members of a research team may be associated with devastating 
social consequences.75 

Situations like this communicate the need for cultural sensitivity and a 
reassessment of the concept of fairness outside of the western 
philosophical context. Benatar highlights the need for cultural pluralism 
to combat the overemphasis of individualism in bioethics. He argues that 
current views do not consider social and cultural context and “neglect the 
dynamic nature of relationships between individuals, their families, and 
their community.”76 For instance, one “African notion of a person values 
links with the past (ancestors), the present (family and community), and 
with other animate beings…an eco-bio-communitarian perspective.”77 
Arguments that isolate individuals from their communities for post-trial 
benefits disregard this kind of connection. 

One study surveyed the views of a rural Rakai district community 
in Uganda in which many trials have been conducted. The results echo 
the communitarian view: “80% of respondents said that researchers 
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should provide post-trial benefits to everyone in the local community 
regardless of their participation,” though they did not specify that the 
benefits need be continuation of treatment.78 When deciding what is 
ethically necessary for clinical trials in developing countries, more studies 
that survey participant and community opinions and values should be 
considered.  

An additional difficulty in determining who deserves benefits is 
the definition of a community. Does it simply mean the limited 
geographic area in which the trial was conducted, or the entire country? 
Cooley acknowledges that “rarely, if ever, is there a discrete community 
that does not contain in part or in whole at least one other community.”79 
That community could also span multiple national borders (for instance, 
the Hutu and Tutsi tribes in Central Africa), so a limit based on country 
lines may not be sufficient. Crouch and Arras recognize the concern of 
the ethical relevance of political boundaries, and even question whether 
limiting benefits based on sterile political lines would give 
“pharmaceutical companies a powerful incentive to conduct studies in 
smaller, less populated developing nations in order to avoid high costs 
elsewhere.”80  

Definitional concerns do play a significant role, but practicality is 
an important factor in determining to whom to provide benefits. As will 
be demonstrated later, partnering with national and international 
institutions is a useful way to deliver benefits. Recognition of social and 
micro-community ties, while also giving due to the country as a whole, is 
in my view the most ethically responsible and practical way to determine 
who should receive benefits of clinical research.   

 

FROM WHOM SHOULD POST-TRIAL BENEFITS COME?  

Although it can be fairly established that post-trial benefits should 
be delivered at a minimum to participants in the trial and their 
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community (but most practically to the country at large) the next 
question is who is responsible for providing those benefits.  

 

Benefits from researchers and their sponsoring companies 

Principles of fiduciary responsibility and reciprocity point to 
requiring only the sponsoring company and their researchers to provide 
the benefits. When a participant enters a trial, they form a relationship 
with the researcher. That relationship is analogous to one between a 
patient and a physician, especially when cultural barriers may imply that 
relationship even more (most people associate doctors as caregivers not 
experimenters). Reciprocity also implies that it is the researchers and 
their sponsors who “enlist participants into the study, and so it is 
plausible to think that it is they who ought to bear the cost of fair 
reciprocation for the participant’s contribution.”81 In my view, the 
responsibility of the researchers and their sponsoring company should be 
the minimum party that is required to provide benefit. 

 

Benefits from countries where research takes place 

The principle of reciprocity can also be used to argue that the 
government of the country in which the trial is conducted also has a duty 
to provide benefits. This argument is based upon the idea that the 
government sponsors the research even just by allowing trials to occur in 
their boundaries.”82 As noted previously, the opinions of the participants 
and their community can be a vital tool in determining what a proper 
distribution of duties is. In the Ugandan survey, 50% of respondents 
thought that the Ugandan government ought to provide funds for a post-
trial benefit (availability of a HIV vaccine), in contrast to only 10% who 
thought the pharmaceutical company should be responsible for providing 
the benefit. The surveyors were unsure as to the motive behind this 
opinion, though they speculated that the respondents’ choices may 
“reflect lack of knowledge about the sponsors of research, distrust in 
pharmaceutical companies, [and] awareness of the need for a sustainable 
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approach to providing HIV vaccine to Ugandans.”83 This lends power to 
the thought that although funds should come from pharmaceutical 
companies, further research ought to be done to obtain opinions of the 
participants and their communities. 

Lastly, human rights based arguments impose a duty upon the 
state to protect the health of its citizens.84 If a government allows an 
exploitative trial to be conducted that harms its citizens’ health, it is 
violating its duty to protect health as a human right. To compensate for 
this violation, the state owes a contribution to post-trial benefits for its 
citizens.  

 

Benefits from international bodies 

A grander application of beneficence and global justice warrants a 
worldwide duty to provide benefits to those exploited by clinical trials in 
developing countries. Beneficence is a general duty that falls upon 
everyone, including not only national governments but also international 
governing bodies.85 Global justice, though not well defined, is also a 
general duty that makes an appeal for a worldwide effort to provide post-
trial benefits. What is problematic about both of these arguments is that 
they don’t prioritize trial participants or their communities from others 
who may be in need. A response to the prioritization problem is that by 
only “helping research participants, [one] would contribute more to 
overall justice or well-being than other uses of the same resources”—i.e., 
providing benefits to trial participants would also benefit their 
communities and countries.86 

At a minimum, researchers and their sponsoring companies have 
a duty to provide post-trial benefits, but there is nothing that precludes a 
national government or international body from assisting the company in 
providing benefits. In fact, cooperation by all these parties is necessary 
for a practical application providing benefits.  
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IN PRACTICE: OPTIONS FOR DISTRIBUTING POST-TRIAL DRUG 

BENEFITS 

What constitutes the most equitable benefit, or the best method of 
doing so, is difficult to discern. Below I will outline one practical benefit: 
making drugs affordable.  

 

The Affordability of Drugs 

An argument often employed, directly or indirectly, by 
pharmaceutical researchers is that the best way to provide the medical 
benefits of research to populations in need are to develop cheaper drugs. 
However, they often mean drugs less effective than the best current 
treatments in richer countries. Offering cheaper drugs is often used as a 
shield for clinical trials that do not use the current best treatments, to the 
point of only using placebos, in countries where the current best 
treatment is unavailable.87  

Two problems present themselves when more affordable drugs 
are pursued. One, even if cheaper drugs were developed, people in the 
poorest countries still may not be able to afford them.88 Secondly, new 
cheaper drugs may not be as effective as the current best treatments, but 
may still be considered sufficient for people who would otherwise have 
no access. This prompts a moral dilemma—second-rate treatment could 
still benefit these populations, but that does not justify providing second-
rate treatment. Despite these concerns, reducing drug prices can begin to 
remedy the inequalities between developing countries and developed 
countries.  

There are many possible remedies for unaffordable drug prices in 
developing nations where clinical research is done. Remedies include 
preferential pricing, public-private health partnerships, pre-clinical trial 
price negotiations, and the manufacture of generic versions of patented 
drugs.89  
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Preferential Pricing 

One straightforward solution to the high price of drugs in 
developing countries is to set “essential drugs prices in some way that 
reflects countries’ abilities to pay, as measured by their level of income.”90 
PhRMA, the pharmaceutical industry trade association in the U.S., has 
argued that a differential pricing mechanism undermines capitalistic 
market forces. However, as was discussed in earlier sections of this paper, 
health holds a special moral force and cannot be applied to normal 
market forces. There is no alternative to health; it is an essential good and 
necessary for equal opportunity. In addition, most developed nations 
provide extra-capitalistic forms of drug financing through public funding. 
In the U.K., over 95% of health financing is provided by the state. The 
U.S> is at the lowest end of the developed nations list, providing only 
50% of health financing by public means. On the other hand, low-income 
countries’ percentages of public funding all fall below 40%, with the 
lowest at below 20%.91 The poorest people are those spending the most 
out-of-pocket for health. 

To combat this, the WHO has proposed preferential pricing 
schemes for essential drugs which are “drugs that satisfy the health care 
needs of the majority of the population; they should therefore be 
available at all times in adequate amounts, and in the appropriate dosage 
forms, and at a price that individuals and the community can afford.”92 
To a certain extent this method has been successful; some vaccines are 
sold in low-income countries at 1% of the price there are sold at in the 
U.S.93  

Despite some success, there are lingering concerns about 
preferential pricing. The major worry is that parallel trade, or parallel 
importing, will hurt the profits of drug companies. Another major 
concern about preferential pricing is that when it does happen, “such 
offers are fraught with conditions, time and quantity based limitations 
and continuing dependence of the developing country’s health care 
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planning on the good-will of commercial organizations.”94 For instance, 
a company may require that if it lowers the price of its drug for a given 
country, generic versions of the drug cannot be made in that country.95 

Lastly, preferential pricing may impose too much of the 
responsibility upon the pharmaceutical companies. Nothing prevents 
government or international organizations from aiding in the dispersal of 
benefits.  

 

Public-Private Health Partnerships  

One trend that has emerged in global governance in relation to 
the United Nations (UN) is that the UN has entered into “horizontal 
networks, alliances, and partnerships with other multilateral institutions, 
international non-governmental organizations, commercial enterprises 
and governments.” 96 This trend has been argued on one hand to be the 
most effective answer to the issues of global health research and on the 
other as a potential obstacle to effective health global governance.  

Global public-private partnerships (GPPPs) were created to meet 
the mutual needs of their public and private partners that resulted from a 
mixture of public and market failure in the globalizing world.97 Health 
GPPPs bring together at least three parties—for instance, a corporation, 
an intergovernmental organization, and an NGO—to accomplish a 
shared objective by using their relative strengths.  

For the private-for-profit sector, GPPPs have the potential for 
more market access, protection of intellectual property rights, licensing 
and setting single global launch prices for new products. For the public 
sector, GPPPs aid in rule setting and promoting normative standards in 
relation to health, safety, and affordability.98 Three categories of health 
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GPPPs can be identified: product-based, product development-based, and 
issues/systems-based. 

 Product based GPPPs come in the form of drug donation 
programs when drugs exists but there is limited effective demand for 
them (inability to pay). Buse argues that most companies enter into these 
partnerships to establish or improve their reputations. Although drug 
donation programs seem like commendable charitable initiatives, even 
those in favor of GPPPs are concerned. Outright donations have both 
moralistic and practical issues. Morally, donations can be argued as 
degrading, “by fostering dependence, promoting an attitude of humility 
toward the giver, and relieving the recipient of the ability to set terms and 
negotiate the terms of receipt.” 99 Practically, donation programs are not 
able to meet the demands of developing countries, they are often short 
term, and can encourage use that may not be medically advisable. One 
example of this is Malarone®, an anti-malarial drug donated to Kenya by 
Glaxo Wellcome.100 Despite donation, the drug’s price was not scaled 
down so that when the program inevitably ceases, the country will not be 
able to afford it. Additionally, some argued that the program encouraged 
the usage of the drug as a first-line response, which can heighten drug 
resistant malaria.101 Lastly, donation programs encourage health workers 
to sell the drugs illegally on the side.  

Product development GPPPs are not targeted at specific 
countries, are usually initiated by the public sector, and are based more 
on market failure that ineffective demand.102 One example of product 
development GPPPs are groups that conduct research to find an AIDS 
vaccine. Though generally considered as a public good, industry has been 
apprehensive to invest in AIDS research because of a real or perceived 
high cost of research with little market reward. In product development 
GPPPs, the public assumes some of the risk to offset the industry’s 
opportunity cost.103 One feature of this type of GPPP is that the 
partnering public organization retains intellectual property rights for 
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eventual product pricing. For instance, the International AIDS Vaccine 
Initiative (IAVI) is an international non-profit NGO whose actions are 
focused on developing an AIDS vaccine. IAVI’s research activities are 
decided upon by 14 members that represent the science community, 
governments, pharmaceutical companies, private foundations, and other 
NGOs.104   

Systems/issues-based partnerships are a less well-defined group. 
Systems based partnerships help to complement governmental efforts or 
to utilize non-medical private resources for disease control (i.e., the 
World Alliance for Research and Control of Communicable Diseases). 
Issue-based partnerships have been launched to synchronize approaches 
to high profile issues. Examples of this include the “Stop TB” and “Roll 
Back Malaria” initiatives.105   

 The advent of GPPPs presents both potential positive and 
negative changes in the work of the UN. Concerns abound when one 
considers the impact of GPPPs on ethical frameworks, technical norms 
and standards, and accountability.  

One of the main goals of the UN is to organize world affairs in 
line with ‘universal’ norms.106  As former Secretary-General Kofi Annan 
explained, the UN’s “main stock in trade...is to promote values: the 
universal values of equality, tolerance, freedom and justice that are found 
in the UN charter.”107 On the other hand, the corporate world is based on 
efforts to maximize profits and increase shareholder value. Despite a 
move toward corporate citizenship and responsible shareholder value, 
free-market corporations exist to make profits. This opposition of goals 
begs the question of whether GPPPs are compatible. The UN could 
compromise its values and frameworks in order to enter into partnerships 
and potential conflict of interest could arise.  

The UN also concerns itself with technical norms and standards 
of the world in addition to the ethical standards mentioned above. The 
UN strives for legitimacy and authority in these areas. Partnering with 
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the private sector could constrain the UN in formulating and upholding 
these standards by bending to the pressures of profit driven private 
companies.108 The UN retains legitimacy in part by its near global 
membership. Partnering with private industry, that rarely if ever touts the 
same membership, limits representation in the UN. Additionally, if the 
UN partners with industry, it may have less motivation to make its own 
expert groups on health issues. There is too much possibility for private 
industry to shape the technical norms and standards of global health.  

To add to this issue, GPPPs create the need for more 
accountability for the kind of research it pursues and how that research is 
funded and managed. Separately, public and private sectors have set up 
accountability mechanisms (private sector: shareholders, public sector: 
political structures).109 Accountability is less straightforward when the 
private and public sectors partner together. Each partner is made of 
autonomous entities and difficult to hold accountable. There are 
currently no sanctions for deviant partners, so which partners should be 
held accountable for failures and how to discipline them accordingly has 
so far been inconsistent.110 One example of possible remaining injustice 
via unaccountability is that when pharmaceutical companies 
manufacture drugs that can be sold in both rich and poor countries, they 
may just use the funds from partnerships to increase their profits rather 
than lower costs to the poor.111 

GPPPs provide solutions in the problems of market and public 
failure, especially in resource-poor regions. They enable the UN to access 
private funds to promote its goals in global health care and improve the 
social responsibility and reputation of private industry. However, their 
newness requires inquiry and debate into the best way to ensure that 
ethical standards, norms, and structures are maintained and that acts 
made by GPPPs are accurately supervised.  

 

Manufacture of Generic Versions of Patented Drugs 
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One reliable way to lower the cost of pharmaceuticals is to allow 
generic versions to be manufactured and sold at a lower price to 
developing countries. However, a massive barrier stands in the way of 
this solution: intellectual property rights.  

In January of 1995, the WTO issued the first TRIPS (Trade 
Related Aspects of Intellectual Property Rights) Agreement.112 Initially, 
there was strong opposition, as shown by Bhagwat’s reaction to the 
agreement:  “Under the TRIPS agreements, the pharmaceutical firms (as 
principal players in a service industries coalition) successfully lobbied for 
the patents to be uniformly extended to twenty years, a period so long 
that few economists of repute can be found who would call it efficient in 
terms of balancing the two opposing forces.”113 However, the agreement 
did provide one exception: in the case of a national emergency, member 
countries were permitted to manufacture copies of patented drugs after 
obtaining a compulsory license and compensating the patent holder.114  

The caveat engendered more questions than answers. For 
instance, the agreement did not define what constituted a national 
emergency, nor did it say whether or not a country was permitted to 
import the generic rather than manufacture it themselves. Two developed 
countries, the U.S. and Canada, understood its purpose firsthand. In 
2001, the anthrax scare caused the U.S. to perceive a need for a product, 
Cipro, which was still on patent under Bayer. The U.S. considered 
obtaining the compulsory license option but eventually did not. 
However, Canada did order the production of a generic version from a 
Canadian company, thus breaking the TRIPS agreement. 115 Breaking the 
TRIPS agreement, Brock explains that this “may be a case where two 
wrongs make a right, that is where existing global injustices make not 
respecting product patents, which in the absence of those injustices would 
be wrong, all things considered, morally justified.”116 

This experience only partially relaxed the Unites States’ 
opposition to TRIPS, and it took many years of controversy and lawsuits 
before an amendment was made. In December 2005, an amendment to 

                                                            
112 Geoffrey B. Cockerham and William C. Cockerham, Health and Globalization, 
Cambridge: Polity, 2010, 134. 
113 Bhagwati, 184. 
114 Macklin, 183. 
115 Ibid., 185. 
116Dan W. Brock, "Some Questions about the Moral Responsibilities of Drug Companies 
in Developing Countries," Developing World Bioethics 1.1 (2001): 37. 



Journal of Law and Society 

174 

 

Paragraph 6 of the agreement let countries determine what constitutes an 
emergency and permitted the import of generics from other nations. As 
Hein explains, “the industry (basically represented by U.S. negotiators) 
had to accept the authorization of compulsory licensing for import 
irrespective of the disease involved.117  

Despite the changes, “only a few developing countries…have 
used compulsory licensing and only Rwanda used the new mechanism 
introduced in Article 31[for importing].”118 However, the attention and 
tangible change in law indicates the legitimacy and recognition of 
developing nations’ health needs.  

 

Pre-clinical Trial Price Negotiations 

Defining the benefits a community or country will receive before 
a trial takes place—also known as community benefit agreements—is one 
promising way to ensure post-trial benefits. The parties that should be 
involved in these arrangements (note the term is arrangement—there is not 
always a legally binding contract), are the sponsor of the research and the 
host country, but also community representatives and potentially 
international organizations like the WHO or NGOs and GPPPs like 
IAVI. Notably, IAVI will only fund research if that research has contracts 
requiring products be made available “rapidly after licensure, at 
reasonable prices and in sufficient quantities.”119  

Pre-clinical trial negotiations do face some feasibility issues. Page 
notes six problems: (1) negotiations cause delays, (2) there are financial 
and logistical obstacles, (3) these types of agreements are not the 
standard, (4) they go beyond the influence “one can reasonably expect 
researchers to have to effect changes in a country’s health policy,” (5) this 
would be more restrictive than trials in the US and would be a double 
standard, and (6) agreements can always be breached.120 Macklin, 
however, provides reasonable responses to these concerns: (1) even if 
there are delays, the community is not harmed because they would have 
been deprived of the benefits of research without negotiating, (2) 
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“payments, royalties, subsidies, technology, and intellectual property, as 
well as distribution costs, are matters that should be discussed before any 
research is initiated,” (3) ethics is usually prescriptive-just because a 
practice is not the norm does not mean that it is futile to try, (4) there 
ought to be many negotiators so all opinions and interests are served, (5) 
a double standard would only reflect inadequacy in the U.S. system and 
there is no reason not to raise standards across the board, and (6) 
analogous to the argument that simply because laws can be broken 
doesn’t mean they shouldn’t be made, simply because agreements can be 
broken does not mean they shouldn’t be.121 

As Macklin proves, the newness of pre-clinical trial agreements 
does not make them untrustworthy. On the contrary, they are be the 
most reasonable way to ensure that benefits reach those who need them 
in a way that guarantees all parties concerns are voiced. However, the 
number of negotiating parties does need to extend beyond the researchers 
and the citizens in the country of the trial. Without international 
organization or NGO oversight, these agreements fall prey to the same 
faults of the agreements Wertheimer advocates; the less powerful 
negotiator may be exploited by agreeing to unfair benefits because of 
outside factors. 

One way to improve upon this method for providing post-trial 
benefits is to upgrade the agreements to contracts. Rather than a mere 
promise of continued access to successful drugs or their current best 
alternative, pre-clinical trial negotiations ought to provide a guarantee of 
post-trial benefits. The contracts could include pre-trial investment, 
promote follow-through, and safeguard against broken contracts. 

 

IN PRACTICE: WHY DRUGS ARE NOT ENOUGH 

Capacity Building  

Providing an affordable way for trial participants and their 
countries to get drugs is one way to ensure a fair post-trial benefit. 
However, simply providing access to affordable drugs is not enough to 
guarantee long-term benefits. Part of the reason that clinical trials in 
developing countries are inherently exploitative is because that on a 
macro level, participants, their communities, and their countries may feel 
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they have no alternative. Their poverty and lack of access to health, 
including conditions that make health possible, force them into agreeing 
to participant in trials. Therefore, if a trial is run in an area with sub-par 
health service capacity then continuing to provide medication, at any 
price, is merely a temporary bandage for a deep wound. Alternatively, 
health as a human right takes macro-level problems into consideration, 
for it is “the underlying determinants of health: the economic, political, 
and social systems that determine health status and have far greater 
impact on health than the provision of medicine.”122 In order for 
exploitation to be eliminated as a problem in clinical trials, health 
capacity needs to be improved in developing countries. What use is a 
drug if there is no follow up care or preventative treatments for future 
generations?  

Capacity building can include a number of different aspects. One 
definition that fits the purpose of this paper is that capacity building 
entails “creating and expanding desired qualities and features rather than 
just managing what is already there.”123 This includes training health 
professionals, improving health institutions, and promoting health 
education. Significantly, capacity building cannot consist of supply alone. 
Capacity building must also generate and inspire a demand to use the 
capacity generated.124 A hospital or clinic cannot simply be built and 
abandoned. Doctors and nurses need to be provided and trained, and 
community members informed of how and why they should use the 
capacity. Enacting change like this involves top-down and bottom-up 
strategies. For example, the University of New South Wales’ School of 
Medical Education encourages work with communities as well as higher 
policy makers so that community capacity can be strengthened by a 
government commitment to health promotion.125 

 

Current Concerns about Capacity Building 

Despite growing trends in both funding for assistance programs 
and growth in the number of actors involved these programs, the 
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effectiveness of capacity building is still uncertain.126 As Zacher and 
Keefe write, “dozens if not hundreds of reports have been released 
annually from governmental and nongovernmental sources all arguing as 
to how aid money should be spent.”127 As more money is invested in 
improving health in developing countries, there is increasing pressure to 
provide the most effective aid.  

One research group compiled and analyzed many of these 
documents describing strategies for implementing health delivery and 
capacity services hoping to prescribe the most effective way to provide 
health capacity.128 Their results were disheartening for a number of 
reasons. Despite the ubiquity of health capacity and health delivery 
research, they discovered serious problems with the studies. For instance, 
studies failed to provide details about strategies and many different 
strategies were often given the same label. Additionally, relative 
components of strategies were not described well nor separated and 
analyzed to define what was essential for a successful strategy. Most 
troubling was the high possibility of publication bias. These researchers 
found that 97% of all studies about capacity building and health delivery 
systems reported positive outcomes, “even if the median effect size of the 
primary outcomes was not positive.”129 There is always pressure for 
positive outcomes in research, but what finding out what doesn’t work is 
as useful as finding out what does.  

The researchers were able to come to some helpful conclusions at 
the end of their review. They found that many strategies, ranging from 
relying on government oversight to community empowerment, all saw 
some success.130 However, there was no magic bullet or replicable 
strategies that work in any country setting.131 As with any international 
endeavor, context matters. The macro and micro environment in which a 
health capacity strategy is implemented influences its outcome. For 
example, this research group reviewed strategies implemented in seven 
different countries and found that a country’s political and institutional 
background, from the degree of centralized control to number of active 
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NGOs, greatly affected the degree to which a particular strategy was 
effective.132  

 Although there is no clear list of strategies that are most effective, 
these studies show that capacity building does improve health promotion 
and delivery. Further organizational systematic research must be done so 
that strategies can be identified to work in specific contexts.  

 

Policy Proposal: Using Pre-Trial Contracts to Improve Effective Capacity 
Building  

The obstacles presented above in fact provide an opportunity. In 
addition to requiring the post-trial benefit of continued drug access, pre-
trial contracts can also stipulate a particular strategy for health capacity 
building. The contracted strategy should be clearly defined and tailored 
for the community it will affect. This tailoring should take into account 
the macro and micro environments of the community such that the 
strategy is as well suited for the situation as possible. Once this well-
defined best guess has been implemented, the results can be scientifically 
studied in comparison with other best guess strategies in comparable 
environments. In contrast to the current body of data, gathering this 
evidence in a standardized and controlled method will enable others to 
accurately review the effectiveness of certain strategies in certain kinds of 
communities.  

This concept in the abstract is appealing, but requires a multi-
lateral organized effort. The many GPPPs taking part in global health 
promotion need to communicate effectively with one another. One way 
to accomplish this is to create an international registry for capacity 
building and health promotion strategy research. The WHO’s 
International Clinical Trials Registry Program is a possible model for 
communication. The WHO’s trial registration program provides the 
“publication of an internationally-agreed set of information about the 
design, conduct and administration of clinical trials. These details are 
published on a publicly-accessible website managed by a registry 
conforming to WHO standards.”133 Although the WHO registry was 
created to help ensure that clinical trials are conducted in a safe and 
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ethical manner, a registry of this type would allow comparable data to be 
compiled and analyzed.   

The sheer number of clinical trials taking place in developing 
countries provides an opportunity to test the many strategies for 
improving long term health capacity. If an organized effort is made to 
create comparable pilot programs, then the most effective strategies can 
be isolated and used to produce the best possible outcome for particular 
communities.  

 

CONCLUSION 

The globalization of clinical research has posed serious ethical 
questions. The inherent exploitation of conducting research in developing 
countries begs the question of whether it is just to conduct such research 
at all. However, the benefit that clinical research brings to humankind, 
especially to those most in need, provides justification for continued 
international research. 

Nevertheless, exploitation cannot be ignored. In order to combat 
the inherent exploitation, I propose that post-trial benefit contracts, 
including pre-trial investment, be created before a trial begins in a 
developing country. The increase in GPPPs and other international 
efforts focused upon improving global health is promising, but direction 
and continuity is lacking. GPPPs should be included in the clinical trial 
process to help organize and provide post-trial benefits to the trial 
participants, their communities, and their countries. Post-trial benefits 
should be agreed upon by the multiple parties involved, including but not 
limited to the trial participants, their communities, their national 
governments, the sponsoring companies, international organizations, and 
non-governmental organizations.  

The most direct post-trial benefit is the continuation of treatment, 
implying that drug pricing or patent exceptions must be made clear in the 
pre-trial contract. Furthermore, GPPPs can use clinical trials to test the 
effectiveness of capacity-building strategies, which are necessary for long 
term positive changes in the health wealth of developing nations, both 
during and post-trial. Data about the effectiveness of capacity building is 
poorly collected and difficult to compare. The inclusion of testable 
capacity building strategies in pre-trial contracts and an international 
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registry of their methods and outcomes will lead to more effective use of 
resources to promote global health.  

The ethical problems associated with global clinical trials are 
plentiful. Some difficulties may never be fully addressed, like those 
surrounding cross-cultural informed consent. However, this paper shows 
that by employing the standards of nonmaleficence, beneficence, 
distributive justice, egalitarianism, and human rights to combat 
exploitation, there are practical and promising means of achieving justice 
in global health research.  
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IN OCTOBER 2011, months of hard work by pro-immigrant 
advocates were rewarded when California Governor Jerry Brown signed 
into law AB 131, a provision of the California DREAM (Development, 
Relief, and Education for Alien Minors) Act, making college-bound, 
undocumented students who meet in-state tuition requirements eligible to 
receive publicly funded financial aid. PBS NewsHour explains that 
opponents of the bill argue it is unfair to legal residents, and that it will 
strain limited state resources. On the other hand, 
CaliforniaDreamAct.org, an advocate-run website, emphasizes the 
positive economic consequences of expanding access to higher education 
to the undocumented population. Unfortunately, supporters of the bill 
have too often surrendered their arguments to the terms set by those who 
oppose it, and have failed to move beyond a mere cost-benefit analysis to 
justify the measure. Garnering support for the California DREAM Act 
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based solely on the argument that it is an investment that will yield high 
returns is problematic because it completely ignores the ethical 
imperative of ensuring equal access to education. While it is necessary to 
dispel common myths about the economic costs involved, advocates 
must refocus their efforts on humanizing the faceless masses of 
immigrant ‘others,’ and on convincing legislators and the American 
public that equal access to higher education should be a fundamental 
right of all human beings, regardless of migratory status. Unless 
supporters of the California DREAM Act can manage to successfully 
reframe the debate from one of economics into one of equality, support 
for their cause will remain weak and undocumented students will 
continue to be a stigmatized group.   

 Most of the objections to allow undocumented students access to 
public financial aid, and to in-state tuition, for that matter, are grounded 
in economic fears. PBS reports that AB 131 was particularly controversial 
in light of California’s dismal economic climate.1 Public colleges and 
universities, for instance, have been forced to implement severe budget 
cuts. Meanwhile, the worldwide recession has kept unemployment at a 
stubbornly high rate, and many college graduates are unable to find jobs 
to begin repaying their student loans. Not surprisingly, using taxpayers’ 
money to fund education benefits for undocumented immigrants is often 
perceived as an “unfair financial burden” on the American people.2 The 
undocumented population is repeatedly targeted for not paying taxes and 
draining scarce state resources by taking advantage of free public benefits, 
but these dangerous claims require greater scrutiny. Contrary to popular 
belief, the majority of undocumented immigrants do pay taxes and, on 
average, make less use of public benefits than do citizens.3 Furthermore, 
their unlawful status makes them willing to work for lower wages, which, 

                                                            
1 PBS NewsHour, “California Dream Act Offers Undocumented Students Path to Higher 
Education,” accessed November 24, 2011, YouTube, 
http://www.youtube.com/watch?v=GHwCEYJ5aqg/ 
2 Jennifer L. Maki, “The Three R's: Reading, 'Riting, and Rewarding Illegal Immigrants: 
How Higher Education Has Acquiesced in the Illegal Presence of Undocumented Aliens 
in the United States,” William & Mary Bill of Rights Journal 13 (2005): 1366. 
3 Thomas R. Ruge and Angela D. Iza, “Higher Education for Undocumented Students: 
The Case for Open Admission and In-State Tuition Rates for Students Without Lawful 
Immigration Status,” Indiana International and Comparative Law Review 15 (2005): 4. 
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some scholars argue, allows their employers to derive greater economic 
profits that trickle down to the rest of the economy.4 

 The common misperception that the California DREAM Act will 
somehow reduce legal residents’ portion of available state aid to 
accommodate undocumented students also deserves an explanation. The 
program will cost the state of California an estimated 22 to 42 million 
dollars annually, of which 13 million is already available under the Cal 
Grant fund.5 Eligible undocumented students will have access to 
amounts to a mere 1% of the total aid available. If this disproportion 
were not enough to quell nativist fears, the language of AB 131 states that 
undocumented students will only be eligible to apply for Competitive Cal 
Grants if “funding remains available after all California resident students 
have received competitive awards that they are eligible for.”6 Far from 
reducing legal residents’ share of the economic pie, the bill will only 
allow undocumented students access to ‘leftover’ aid, plus some money 
that will eventually come from state taxpayers to cover the additional 
costs. Clearly, this two-tier system leaves much to be desired in terms of 
equal access to higher education for all students, but it is at least 
preferable to denying them aid altogether. 

 In light of these common, but misguided, economic fears, 
supporters of the California DREAM Act have defended the bill by 
emphasizing the long-run economic benefits of educating undocumented 
immigrants. In a sample letter urging legislators to support the bill, 
advocates argue “it is in the best interest of our state’s economy to have 
an educated workforce to provide the innovation necessary to keep 
California competitive in the global economy.”7 Armed with a college 
degree, the argument goes, undocumented immigrants will be better 
equipped to provide the state with much-needed skilled labor. This will 
eventually discourage U.S. employers from having to hire from abroad.8 
Better jobs for immigrants will translate into higher income, which will in 
turn increase the government’s tax revenue. This suggests that once the 
so-called ‘dreamers’ become “productive members of our workforce,” 
                                                            
4 Alejandra Rincón, “Conclusion: ¡Sí se puede!” in Undocumented Immigrants and Higher 
Education: Sí se puede!, ed. Steven J. Gould and Rubén G. Rumbaut (New York: LFB 
Scholarly, 2008), 200.  
5 PBS NewsHour. 
6 “Action: Resources,” accessed November 24, 2011, CaliforniaDreamAct.org, 
http://www.californiadreamact.org. 
7 “Home: Sample Support Letter,” CaliforniaDreamAct.org. 
8 Ruge and Iza, 19. 
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they will be able to repay the investment society has made on their 
behalf.9 And indeed, society has already ‘invested’ in many of these 
students’ K-12 education. In a speech to legislators, California State 
Assembly member Gil Cedillo (D) attempted to justify an earlier version 
of the bill by suggesting that since the state has already decided to pay for 
primary and secondary education, it only makes sense to help these 
students fund higher education, as well, in order to one day “make those 
commitments work for us.”10 The California DREAM Act, then, is 
dangerously reduced to nothing more than good economic policy.      

The bill, of course, will not only benefit the state, and advocates 
have been quick to point out that immigrants themselves will gain 
significantly. A college education is likely to improve these students’ 
chances of moving up the socioeconomic ladder, allowing them, in the 
words of Governor Brown, “to do something more than wait tables or 
sweep floors.”11 Undocumented students in California have been eligible 
for in-state tuition at community colleges and public universities since 
2002, but until now, the lack of access to financial aid, private and public, 
continued to make higher education an unattainable goal for many of 
them. The California DREAM Act solves this problem by expanding the 
tools these students have at their disposal to fund four years of expensive 
tuition. But while advocates and policymakers have stated, correctly, that 
expanding access to higher education will result in economic gains for 
both immigrants and the state, they have failed to identify what is 
actually at stake: equal access to education. AB 131 is important not 
because of its economic merits, but because of its humanitarian goal. 
Denying these students financial aid to pursue higher education would 
mean denying fellow human beings the right to seek knowledge. Making 
the public aware of this crucial ‘cost’ should be a priority for advocates 
around the country. 

 The question of whether non-citizens deserve equal access to 
education has been raised before. In Plyler v. Doe (1982), the U.S. Supreme 
Court struck down a Texas law that not only prevented state funds from 
being used to pay for the education of undocumented children, but also 
authorized school districts to charge them tuition or deny them 
enrolment. The court reasoned that since the Equal Protection Clause 

                                                            
9 “Home: Sample Support Letter,” CaliforniaDreamAct.org. 
10 “Media: Videos,” CaliforniaDreamAct.org. 
11 PBS NewsHour. 
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under the Fourteenth Amendment applies to all persons, “citizen or 
stranger,” the policy represented an unconstitutional form of 
discrimination.12 Plyler’s relevance to the debate surrounding AB131, 
however, lies even further, in that it highlighted the unique importance of 
education. Education, the majority argued, is not “merely some 
governmental ‘benefit’ indistinguishable from other forms of social 
welfare,” but something far more valuable.13 Responding to Texas 
officials concerned about the cost of educating undocumented children, 
the court argued that “whatever savings might be achieved by denying 
these children an education” would be “wholly insubstantial in light of 
the costs involved to these children, the State, and the Nation.”14 While 
this landmark case ensures undocumented children across the country 
access to free public primary and secondary education, unfortunately, the 
ruling fails to apply beyond the K-12 system.      

 Pro-immigrant advocates would be well advised to test Plyler’s 
limits by arguing that its logic should extend past high school. The court 
singled out primary and secondary education as being vital to an 
individual’s functioning in society, and emphasized the fact that the 
students involved were children.15 While it is true that the skills acquired 
in higher education may not be as basic as learning to read and write, 
advocates could argue that they are still valuable, nonetheless. The 
college experience introduces students to academic areas not covered in 
high school. It provides research opportunities, exposes students to 
diverse points of view, and fuels a hunger for intellectual development. 
Likewise, even though most undocumented college-bound students are 
no longer ‘children,’ this does not disqualify them from receiving ‘equal 
protection’ under the Fourteenth Amendment. Everyone on American 
soil – regardless of age, nationality, race, or gender – should enjoy equal 
access to education. Supporters could further capitalize on the fact that 
unlike the Plyler ruling, which ensured free access to primary and 
secondary education for all, the California DREAM Act does not make 
higher education ‘free’ for undocumented students. Despite what the 
opposition often implies, the bill simply grants these students access to 
the same opportunities for financial aid enjoyed by their ‘legal’ peers.  

                                                            
12 Plyler v. Doe, 457 U.S. 202 (1982) 
13 Plyler. 
14 Plyler. 
15 Plyler. 
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 One major criticism of the California DREAM Act, and in-state 
tuition policies, is that since they do not provide a path to citizenship, 
undocumented students will have a hard time putting their degrees to 
good use once they graduate.16 Pro-immigrant advocates have come to 
the rescue, arguing that even without lawful status, a bachelor’s degree 
will prove beneficial. ‘Dreamers’, they say, may one day be eligible for 
amnesty. Alternatively, the skills acquired in higher education will 
certainly make them more attractive candidates for employer-sponsored 
visas.17 Once again, these arguments fall into the cost-benefit analysis trap 
designed by opponents of these measures, and fail to shed light on the 
more urgent ethical problem of denying a social group equal access to 
education. Furthermore, treating education as nothing more than a tool 
to climb up the socioeconomic ladder ignores the possibility that 
education’s value lies beyond a mere percentage increase in future 
income. In the unlikely case that undocumented students continue to be 
‘waiters and floor sweepers’ once they graduate from college, they will 
still have gained something extremely valuable: knowledge. 

 Reframing the debate will require putting a human face on the 
issue and demystifying the immigrant ‘other’ – a label that both pro- and 
anti-immigrant forces are guilty of perpetuating. Activist and author 
Alejandra Rincón points out that anti-immigrant groups such as FAIR 
(Federation for American Immigration Reform) often use “scare tactics” 
to turn the debate in their favor, warning citizens that expanding access 
to education to the undocumented population will result in an “invasion 
of illegals.”18 These comments are not only dehumanizing, but also 
ignore the fact that illegal migration is driven mainly by “the availability 
of employment,” not free or cheap public services.19 Pro-immigrant 
groups, for their part, go to great lengths to defend undocumented 
immigrants’ contributions to the economy. But is identifying these people 
as the engine that keeps the economy running any better than labeling 
them an unlawful invading force? Perhaps referring to immigrants as 
individuals, rather than as workers or criminals, would make it easier for 
the American public and hostile policymakers to relate to their plight. 

                                                            
16 PBS NewsHour. 
17 Ruge and Iza, 19. 
18 Rincón, 198. 
19 Plyler. 
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 Indeed, supporters of the California DREAM Act have taken 
steps to humanize undocumented immigrants. Unfortunately, not all 
their efforts have been geared in the right direction. In a speech defending 
AB 131, California State Assembly member Cedillo reminded legislators 
that it is wrong to punish children for their parents’ actions.20 The child-
parent dichotomy has been a component of the immigrant education 
debate since Plyler. In reaching its decision, the Supreme Court reasoned 
that while adults who cross the U.S. border illegally “should be prepared 
to bear the consequences,” their children, who are brought along 
involuntarily, cannot be held equally liable.21 Advocates have held on to 
this unevenly applied blame to garner sympathy for students who wish to 
attend college, but this is problematic for two reasons. First, due to the 
eligibility criteria set forth by the California DREAM Act, it is very likely 
that a ‘fully-conscious’ teenager who crosses the border illegally may be 
eligible to apply for aid.22 The lack-of-free-will argument, then, in this 
case, would not apply. Second, absolving children of guilt for breaking 
the law only further criminalizes and dehumanizes the parents, which 
brings us back to square one. Ultimately, the goal should be to build 
support for the bill not by downplaying the fact that immigrants may 
have broken the law, but by reminding citizens that immigrants are 
fellow human beings, and as such, are entitled to equal access to 
education. 

 Advocates have also attempted to humanize ‘dreamers’ by 
emphasizing their belonging to the state and national community – a 
problematic argument that fails to address the unethical practice of 
discriminating against an ‘other.’ Students who “have been raised as 
Californians” and have “grown up in our neighborhoods,” they say, 
deserve equal access to education.23 These arguments parallel the 
campaign for the failed federal DREAM Act proposal, which would put 
undocumented immigrants who complete two years of higher education 
or military service on a conditional path to citizenship. Legislators in 
favor of the proposal often stressed the acquired ‘Americanness’ of many 
of these immigrants, carefully highlighting only the personal stories of 

                                                            
20 “Media: Videos,” CaliforniaDreamAct.org. 
21 Plyler. 
22 “About: The Bill,” CaliforniaDreamAct.org. 
23 “Action: Resources,” CaliforniaDreamAct.org. 
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those brought to the U.S. at a very young age.24 Appealing to patriotic 
hearts may be a smart strategy, particularly in a political climate 
poisoned with anti-immigrant sentiment, but once again, it misses the 
broader ethical point. In the spirit of the Equal Protection Clause under 
the Fourteenth Amendment, undocumented students deserve equal 
access to higher education, not because of how Californian or American 
they may be, but because of their condition as fellow human beings. 

 In order to shed a lasting positive light on the demonized ‘illegal’ 
masses, advocates should emphasize immigrants’ human struggles and 
desires, making it easier for the ‘native’ population to relate to them. 
Supporters of the California DREAM Act have begun to explore this 
path by emphasizing the obstacles that undocumented students face, and 
by using their status as ‘students’ to position them in higher moral esteem 
in the eyes of the public. Those who would qualify for financial aid under 
AB 131, supporters argue, have already “achieved academic excellence 
and gained admission to the best public universities and colleges of our 
nation,” proving their determination to receive an education and their 
ability to defy the odds stacked up against them.25 Depicting 
undocumented immigrants as determined, hardworking, and passionate 
individuals will not only make them more relatable characters, but will 
also hopefully erode some of the stigma attached to having broken the 
law. If the American public continues to think of immigrants as ‘illegal’ 
first, ‘person’ second, garnering widespread support for pro-immigrant 
policies will be difficult to achieve.  

Ultimately, the survival of the California DREAM Act and 
similar policies in the future will require advocates to successfully 
transform the debate from one about economics, into one of “equality, 
equity, and civil rights.”26 Back in 1982, the court in Plyler understood 
that excluding already-marginalized groups from education would not 
only hinder their social mobility, but would be inconsistent “for a Nation 
that prides itself on adherence to principles of equality under law.”27 
More recently, few voices have been as vociferous as Rincón’s in 
stressing the ethical need to offer undocumented students equal access to 

                                                            
24 Jennifer Galassi, “Dare to Dream? A Review of the Development, Relief and 
Education Act for Alien Minors (DREAM) Act,” in Chicano-Latino Law Review 24 (2003): 
79. 
25 “Action: Resources,” CaliforniaDreamAct.org. 
26 Rincón, 207. 
27 Plyler. 
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higher education. She draws a powerful parallel between the current 
struggle for immigrant rights and Jim Crow segregation. Back then, she 
observes, African-Americans were not forbidden to vote, but poll taxes 
and literacy tests often effectively prevented them from doing so.28 
Today, while universities cannot deny undocumented immigrants 
admission on the basis of their unlawful migratory status, failure to 
provide these students with in-state tuition and financial aid would act as 
a “de facto ban” on education, given that many of them would be unable 
to pay the “impossibly high” fees.29 Far from resulting in significant 
economic savings for ‘legal’ residents, restricting these students’ access to 
financial aid will only perpetuate discriminatory practices against a 
marginalized social group.  

Despite how compelling these points may be, it is important to 
recognize, however, that there is a reason why the debate has revolved 
around economic arguments. The sad truth of policymaking is that there 
is little room for abstract, philosophical discourse. Legislators are given 
the cumbersome task of having to become experts on a dozen different 
issues at any given time, and are expected to quickly form and sustain 
opinions for every proposed piece of legislation. Voters rarely take the 
time to study bills carefully, and their knowledge on them is, at best, 
limited to what is sporadically reported about them in the media. In the 
end, economic language is useful to make measures like the California 
DREAM Act more palatable to hostile legislators and their 
constituencies. Arguments that highlight easy-to-comprehend gains and 
losses are more likely to catch on than arguments that attempt to 
decipher ethical considerations. This, however, should not discourage 
advocates from attempting to change the terms of the debate. They stand 
a lot to gain if they succeed in their quest; and a lot to lose, should they 
fail. 

The California DREAM Act may not ensure perfect equal access to 
higher education for all, but it brings us one step closer to that goal. Pro-
immigrant advocates may have won the battle over AB 131, but the war 
is far from over. The opposition is actively gathering its strength to 
challenge the bill by putting it on the ballot as a referendum, and wants to 
prevent it from going into effect in 2013.30 State legislatures across the 

                                                            
28 Rincón, 200. 
29 Rincón, 200. 
30 PBS NewsHour. 
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country have even begun to target the Plyler ruling, and will soon 
challenge the court’s decision that undocumented immigrants should, at 
a minimum, be entitled to public primary and secondary education. 
Supporters of equal access to education for undocumented immigrants 
must keep their guard up. The survival of the California DREAM Act 
and similar bills in the future will require substantial efforts to humanize 
the marginalized population that will benefit from these measures. If 
advocates fail to reset the terms of the debate from one of economics into 
one of equality, any support they receive for their cause will forever be 
conditioned on whether or not voters and legislators perceive the 
numbers will be balanced in their favor  
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