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INTRODUCTION 
 
Micaela Rodgers 
Editor-In-Chief 
 
 

Though the Journal of Law and Society did not offer a theme for this issue, 
the works submitted created a theme for themselves: human rights. Having so 
many authors submit such outstanding papers on the topic, culminating in the 
seven presented here, demonstrates the prominence of rights in the minds of 
today’s university students and faculty. From torture in international law to 
representations of terrorist acts in the media to the so-called “Obamacare” act, 
this journal covers human rights from the domestic to the international, looking 
backward at precedent and critically at the current climate while simultaneously 
looking forward to a brighter future for all of humankind. 
 It was an honor to be selected to lead this journal as its Editor-in-Chief 
after Andrew Lockridge stepped down. Through his guidance, as well as the 
ever-present support of key members of our executive board, this publication 
proceeded as smoothly as ever. This issue features more essays than the board 
usually accepts, a testament to the quality of the submissions overall. However, 
this presented a challenge for the editors of the journal, as we needed much 
greater manpower than usual. To that end, I would like to thank Jacqueline 
Kagan, our Chief of Staff, for diligently interviewing and selecting new Associate 
Editors, and for keeping the lines of communication open and uncomplicated 
despite the greater number of people on staff. She also oversaw our Lead Editors, 
Chung Chan, Gwen Holst, and Ryan Walkenhorst. Though Jackie was new to the 
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position, she has been with the journal for several years, and her experience as a 
member of the staff was invaluable in her position as Chief of Staff. 
 Of course, we would have nothing to edit without the work of our Director 
of Submissions and Managing Editor, Ryan Walkenhorst. She worked with 
students and faculty to gather submissions that would fit well with this journal, 
including picks from our faculty advisor, Dr. Allison Renteln, and joint research 
projects between students and faculty here and USC. Without her efforts to 
collect the best papers she could find, the journal would not be of such high 
quality. Additionally, through her work as Managing Editor, Ryan worked with 
our Lead Editors and authors to ensure the process went smoothly for all 
involved. Though Ryan is fairly new to the journal, she came aboard as an 
invaluable asset. She is always willing to go above and beyond the call of duty, 
including stepping in as Lead Editor when an unexpected illness struck a 
member of our staff. She was truly the staff’s rock this semester, filling in 
wherever was necessary, and without whom there would be no journal to 
publish.  
 Our joint Executive Editors, Nick Thomas and Kyra Schoonover, were also 
new to their position, but the excellent guidance of the previous executive board 
and their years of dedication to the journal helped them to succeed in this 
position. They were crucial in teaching the new associate editors our editing 
process, including grammar and citations. I would also like to thank Charlie 
Crane, a new member of the journal, for going above and beyond his call of duty; 
joining the journal team in the eleventh hour to help the executive board edit the 
final issue.  
 I would also like to mention that the guidance of Dr. Allison Relteln, our 
faculty advisor, was invaluable in the transition between executive boards, and 
continues to be so in our second semester. She is always there for us whenever 
we need her advice, whether it is about paper selection, editor selection, or our 
editing process. She is the reason that this journal exists for us to govern- it was 
her students who founded it, inspired by her teaching, and it is her students who 
continue it and who will continue it for many years to come. 
 Last but not least, I would like to thank Professor Steven Lamy, Vice Dean 
for Academic Programs in the USC Dana and David Dornsife College of Letters, 
Arts and Sciences, and his office for generously providing funding for the 
Journal. The entire staff and executive board join me in thanking him for his 
constant support for our efforts and enabling us to produce a high-quality 
publication every year.  
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TRANSITIONAL JUSTICE:   
AN ANALYSIS OF PROCESSES AND CASES 
 
Andrew Abell1 
 
Fledgling governments in post-conflict nations are often faced with the extraordinary ask of 
dealing with a legacy of human rights abuse. The field of transitional justice consists of judicial 
and non-judicial processes that aim to help a nation come to terms with its past. This paper 
examines common strategies on a theoretical level before looking to El Salvador and South Africa 
to view these processes in a historical context. 
 
 
 
 
“The passage from negative to positive peace runs through justice” (Ramsbotham 2011, 251). 
 
INTRODUCTION 
  

The United Nations (UN) gives an excellent definition of transitional justice as 
“the full range of processes and mechanisms associated with a society’s attempt to come 
to terms with a legacy of large-scale past abuses” (United Nations, 1). Transitional 
justice includes both judicial and non-judicial measures that share the ultimate goals of 
mending past wounds, stabilizing and legitimizing the government post-conflict, and 
protecting future human rights. Oliver Ramsbotham, a Professor of Conflict Resolution 
at the University of Bradford (UK), highly values transitional justice because “We have 
to deal with the past in order to clear the ground in the present for the building of a 

                                                
1 Candidate, Bachelors of Arts, Political Science & Philosophy, Vanderbilt University (Spring 2016) 
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shared future” (Ramsbotham 2011, 249). Building a lasting peace means addressing the 
conflicts of the past. 
 This paper will first offer an explanation of processes commonly used in 
transitional justice: criminal prosecution, reparations, truth-telling, institutional reform, 
and reconciliation initiatives. It will then move into two case studies to examine some 
instances of the application of transitional justice: first, the civil war in El Salvador, 
which ended with promising prospects for a process of transitional justice that never 
blossomed, and second, the end of apartheid in South Africa, where a unique 
circumstance has become one of the most effective historical cases of transitional justice. 
 
TRANSITIONAL JUSTICE: PROCESS AND AIMS 
 

The processes that fall into the category of transitional justice are many, and to 
claim that any list is a comprehensive one would be to drastically limit a field that often 
requires novel and creative solutions for difficult situations. This paper will focus on 
some of the ‘bread and butter’ components of any program of transitional justice, and 
are by no means meant to form a complete and exhaustive list.  
 
CRIMINAL PROSECUTION 
 

One of the most common, and often most important, processes of transitional 
justice is criminal prosecution of crimes committed by the previous regime. Trials 
achieve some level of ‘justice’ for the conflict victims via retribution. Some conflict 
survivors may never feel prepared for the reconciliation process without seeing some 
level of retribution. Next, it helps rebuild trust in the rule of law by bringing an end to 
impunity. Trials show the citizens that the new government will not tolerate human 
rights violations, and that criminals will be prosecuted and brought to justice. Trials can 
also advance transitional justice by using the testimonies of witnesses and defendants to 
establish a record of what occurred. Creating a record helps establish some level of 
accountability and makes it more difficult for future regimes or generations to deny 
what happened in the past. 

The norm of holding war crime trials is rooted in the trials held in Nuremberg, 
Germany at the end of World War II. At the end of the war, many were calling for the 
execution of the entire Nazi chain of command, but others argued that the United States 
fought in World War II to defend political freedom and that political freedom relies on 
upholding the rule of law (Eisikovits 2014). If the end is to protect human rights and 
democratic procedure, it makes no sense to forfeit both in the process by executing 
hundreds of government officials without a trial. Secondly, if the Nazis were punished 
by a blanket ruling, the erroneous idea that everyone is equally to blame would lead to 
resentment (Eisikovits 2014). Individualizing guilt through a trial process avoids this 
collective blame, thus improving long-term prospects for reconciliation (Leebaw 2008, 
104-105). 

Tribunals can also be problematic. Even the Nuremberg trials, which are 
considered by many a great triumph of legalism were in every case an ex post facto 
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charge. It was a success of legalism in that the trials were conducted “to the word” at a 
time when the whole world was crying for blood. However, how can a trial strictly 
adhere to legal principle when the defendants have been charged with crimes that were 
legal when they were committed? 

Additionally, in instances where the transitioning government does not have the 
logistical help of the Allied powers, tribunals face both policy challenges and practical 
challenges. The enormous number of people who are implicated in abuses floods the 
judicial system. The number of cases that needs to be heard would, in many cases, 
overwhelm even a well-functioning justice system, which complicates the process 
considering that these countries are usually having to rebuild their political and judicial 
institutions at the same time as the trials (Leebaw 2008, 101).  
 
REPARATIONS 
 
 Reparative measures help victims feel like they have achieved some level of 
justice in a similar way to criminal prosecutions. Pushing for reparations provides both 
material and symbolic benefits to victims. Compensating victims with money, property, 
et cetera that was lost during the conflict not only eases the hardship being faced by the 
victims but is also effective in generating goodwill towards the government. Victims 
feel valued and understand that the government is invested in their well-being. The 
sense that justice is being achieved brings individuals into a space that is more open to 
long-term reconciliation (Ramsbotham 2011, 256). Reparation efforts are not limited to 
monetary compensation, and extend to memorialization efforts. The creation of 
museums, memorials, renamed public spaces, and remembrance traditions all 
contribute to reparative justice (Ramsbotham 2011, 256). These non-monetary elements 
are essential to a long term-goal of social transformation. They are doubly important in 
situations of extreme poverty, where the government in question is not in a financial 
position to finance payouts (Carranza 2009, 4). In situations like these, where resources 
are scarce yet reparations are desperately needed, the burden may fall on the 
international community. 

The IMF and the World Bank have already engaged in some debt-for-reparations 
arrangements where the indebted country is allowed to divert the balance of a would-
be debt payment to a compensation program. In other cases where international 
financial institutions are unable or unwilling to absorb some of the cost, involvement 
may be needed from international donor communities (Carranza 2009, 4). Enabling 
reparations is crucial because reparations are arguably the single most victim-oriented 
process of transitional justice, and therefore in many cases a powerful reconciliation 
tool. 
 
TRUTH-TELLING 
  

Initiatives that aim to reveal the truth about past abuses work toward multiple 
goals. Since the victims of human rights violations and their families have a certain 
right to know the truth, truth-telling initiatives are intended to give victims a measure 
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of closure and enable them to mourn properly (“Truth Seeking” 3). The emphasis on an 
honest and straightforward dialogue between perpetrator and victim also opens the 
path to reconciliation by building trust.  The establishment of a truth commission to 
investigate helps identify perpetrators, the causes of abuse, the circumstances of the 
violations, and the ultimate fate of disappeared victims (“Truth Seeking” 4).  Like 
tribunal proceedings, the proceedings of truth commissions also create documentation 
that strengthens accountability, while the outcomes allow communities to understand 
the causes of the suffered abuse and avoid them in the future. Additionally, such 
initiatives provide a forum through which both victims and perpetrators have a chance 
to tell their personal stories. Giving conflict participants a chance to share their personal 
experiences can have a powerful healing effect. Although some see the establishment of 
a truth commission as alternative to hosting trials, Ramsbotham argues that they are 
better viewed as complementary (Ramsbotham 2011, 255). He says that governments 
need to both establish “a culture of law and order” as well as satisfy “the very deep 
need of victims for acknowledgement and retribution” (Ramsbotham 2011, 255). If this 
reasoning is true, then an effective transition would involve a balancing act between 
criminal prosecution and truth-telling. This concept is part of the “peace versus justice” 
theme, which is one of the essential debate points in transitional justice that will be 
further examined shortly. 
 
INSTITUTIONAL REFORM 
  

Because human rights violations affect the society as a whole, states have a duty 
to their citizens to ensure that the violence never recurs. Each element of transitional 
justice feeds into the goal of non-repetition, but institutions that were either involved 
with or incapable of preventing the human rights violations during the conflict must be 
examined and reimagined. In transitions, states are dealing with the abuses of the past 
but also with the structures that made them possible (Villalba 2011, 9).  Security and 
educational reform are two of the most important first because they are two systems 
that can best prevent a country from relapsing into conflict and second because they are 
two systems that are desperately in need of restored legitimacy after a traumatic conflict 
(Patel 2010). 

The most common area of focus for institutional reform is the security sector 
(Villalba 2011, 9). Security sector reform can include disarmament, demobilization and 
reintegration of military forces (DDR), police and military purges, establishment of 
effective oversight and accountability systems, and development of local leadership 
(Villalba 2011, 10). Part of the value of security reform lies in the need for increased 
security in the volatile atmosphere following conflict.  Along with this practical 
consideration, security reform is significant because it can achieve the transitional 
justice goals of trust-building, reconciliation, and ending impunity. The DDR process 
involves security normalization and reintegration of combatants. Normalization 
includes dismantling the structure of rebel groups, destroying weapons, demobilization 
of military regiments, et cetera. Reintegration involves first providing provisional 
shelter and basic services to demobilized combatants and then enabling a smooth return 
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to the civilian sector.  Police and military purges remove elements of the security system 
that fail to prevent the conflict or build trust by improving accountability and ending 
impunity. The creation of new oversight and accountability systems spreads power in a 
way that gives more opportunity for prevention and enforcement for future abuses. The 
development of local leadership in the security sector furthers reconciliation by 
building trust and bridging the gap between a local community and the national 
security force. . These processes make sure that the country is structurally transforming 
to a life without conflict. 
 Educational reform is a second pivotal area for institutional reform.  Educational 
reform goals can be as simple as resuming education, as violent conflict often prevents 
children from attending school. Reform is also about respecting the right to education, 
using it to address the issues that made the conflict parties incompatible in the first 
place, and incorporating peace education into the curriculum. Graham Brown, the Head 
of Social Sciences at the University of Western Australia, writes in a UNESCO report, 
“The education system constitutes one of the most important institutions through 
which social inequalities along class, gender, ethnic, religious or other lines are created 
and maintained” (Brown 2010, 2). It is also an important tool for inclusion of minority 
groups. Educational reform is a critical component in attacking long-term needs for 
social transformation.  
 
RECONCILIATION INITIATIVES 
 
 Transitional justice, it seems, always has one eye on reconciliation. Each of the 
processes previously mentioned is oriented in some sense to reconciliation. Even so, 
explicit reconciliation initiatives still have a place in the transitional justice toolbox. 
These processes treat reconciliation as a reconstitution of relationships and focus on 
normalizing and developing relationships that were damaged by conflict. Initiatives can 
be taken on either the national or individual level as dialogues between leaders or as 
grassroots-level communication. In the realm of reconciliation, the role communication 
plays is delicate. On the one hand, there is the traditional belief that the more contact 
there is between conflict parties, the more room there is for a resolution, but on the 
other, some deeply traumatized individuals and groups may not be ready to 
communicate in the early stages (Leebaw 2008, 98). Ramsbotham calls this the “good 
fences make good neighbors” conception of early reconciliation (Ramsbotham 2011, 
219). Regardless of the conditions, however, one of the ultimate goals of reconciliation is 
to replace the "us/them" identification with "we," which requires communication and a 
transformation of relationships.  
 
TRANSITIONAL JUSTICE: TENSIONS 
 
 The International Center for Transitional Justice notes, “The different elements of 
a transitional justice are not parts of a random list, but rather, are related to one another 
practically and conceptually” (What is Transitional Justice?). These processes are 
intimately related and each carries elements of the others while at the same time 
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maintaining distinct features. In fact, the aims of one process can often conflict with the 
aims of another, thereby giving birth to the tensions inherent in transitional justice. 
These tensions are different manifestations of the same issues in transitional justice, but 
they include the di/trilemmas of “peace v. justice,” “amnesia, justice, or revenge,” and 
“past v. future.” The dilemma of “peace v. justice” reveals itself in the earliest stages of 
the transitional justice process when an end to the conflict is still being sought.  

Internationally renowned political scientist Pauline Baker asks, “Should peace be 
sought at any price to end the bloodshed, even if it fails to uphold basic human rights 
and democratic principles? Or should the objective be a democratic peace that respects 
human rights, a goal that might prolong the fighting and risk more atrocities in the time 
that it takes to reach a negotiated solution?” (Ramsbotham 2011, 250). If the issue of 
“peace v. justice” is presented like this, it seems that the conflict resolution practitioner 
must prioritize either peace or justice. An approach strong on peacemaking necessarily 
forfeits the possibility of complete justice. Traditionally, peace and justice have been 
conceived as mutually exclusive, but this conception is steadily being replaced by one 
that perceives of peace and justice as complementary. The goal is to replace "either/or" 
in transitional justice with "both/more." Ramsbotham poses the problem like this: 
The tensions are not so much dilemmas (two incompatible alternatives, neither of which 
is desirable) as combinations of options that are at the same time both mutually 
dependent (there cannot be one without the other) and mutually in tension (each has a 
tendency to undermine the other). (Ramsbotham 2011, 209) 

There is indeed a mutual relation between peace and justice, and they need not 
be incompatible. Justice is not possible in an environment of continuing violence, so 
peace is a condition for the realization of justice. On the flip side, a cessation of overt 
violence is not the end point for peace. An emphasis on justice means an emphasis on 
human rights protection, and, because violations of human rights are the root causes of 
these conflicts and are essential to the national legal discussion, an emphasis on human 
rights can build positive peace in conflict areas. Different approaches will naturally be 
strong in some areas and weak in others. Consequently, the important component is 
determining which areas of emphasis will have the strongest transformational and 
reconciliatory effects in each specific case. 
 The tensions between amnesia, justice, and revenge are analogous in many ways 
to “justice v. peace.” National amnesia is a “forgive and forget” approach that is 
appealing because it can be painful, polarizing, and politically agitating to deal with the 
traumas of the past. This type of approach is by all accounts weak on justice and 
revenge, but holds potential for peace by focusing on the future. An approach centered 
on justice, however, forfeits the benefits of societal amnesia by bringing the painful past 
into the present, while succeeding in establishing law and order retroactively. While 
appealing to victims, revenge abandons law and order as a priority and focuses too 
intently on the past at the expense of the future.  
 Because no one emphasis or policy approach is strong on all fronts and the 
trauma suffered by conflict parties is unique in all cases, the field of transitional justice 
may be more of an art than a science. Any two conflict survivors could have drastically 
different ideas of what it takes to deal with the past. A successful transitional justice 
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practitioner must tap into the needs of the people and craft a policy approach that is 
effective on all levels while accounting for the enormous latitude of the public’s 
reconciliatory needs.   
 
THE CASE OF EL SALVADOR 
 
 The conflict in El Salvador took place in the context of unrest resulting from the 
country’s pervasive social, cultural, and economic inequalities. Archbishop Romero was 
a Catholic leader in El Salvador who had begun to push for empowerment of the 
oppressed poor, a movement that was gaining speed quickly around the country. He 
was assassinated on March 24, 1980 by right-wing activists who sought to silence his 
message (Doyle and Willard 2011). His funeral a week later was attended by more than 
250,000 people. It was interrupted when government-sponsored snipers shot down an 
unknown number of peaceful mourners on the steps of the cathedral (Doyle et al. 2011). 
As these and other violent events spread through the country, many Salvadorans felt 
that democratic reforms would be impossible in the face of repression. Within a year of 
Archbishop Romero’s assassination, leftists had taken up an armed struggle, forming 
the Farabundo Marti Liberation Front (FMLN). The resulting civil war continued in El 
Salvador for the next twelve years and killed about 75,000 of the total population of just 
5-6 million (Segovia 2009, 4).  
 Human rights violations escalated well beyond pre-war levels as the conflict 
developed. Government-backed death squads intentionally targeted and killed 
thousands of civilians (Doyle et al. 2011). All parties were exposed to the extreme 
violence from both sides. The military committed massacres such as El Mozote where 
more than 800 civilians, half women and children were indiscriminately murdered in an 
anti-guerrilla operation (Danner 1993). Throughout the period an unknown number of 
people were ‘disappeared,’ including children (Doyle et al. 2011).  
 There were three key reasons for the willingness of both sides to negotiate a 
solution. First, it became apparent that sweeping military victory by either side was 
near impossible. Second, war fatigue set in after twelve years of intense fighting. Third, 
there was the withdrawal of external support on both sides. The United States would no 
longer support the Salvadoran government due to the atrocities they were committing 
in the war (Segovia 2009, 4). On the side of the FMLN, Cuba had withdrawn financial 
support as the global communist movement was deteriorating following the fall of the 
Soviet Union in 1991 (Segovia 2009, 4). The final agreement, The Chapultepec Peace 
Agreement, was reached in 1992 with the goal “to end the armed conflict by political 
means as speedily as possible, promote the democratization of the country, guarantee 
unrestricted respect for human rights and reunify Salvadoran society” (Peace 
Agreements: El Salvador 2014). The agreements contained a number of transitional justice 
initiatives in line with their stated goals. 
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TRANSITIONAL JUSTICE POLICIES 
 
 El Salvador’s negotiated agreement contained relatively significant and wide-
ranging reforms, as well as truth-seeking provisions. The FMLN and the government 
agreed on a ceasefire. Implementation of an education system for the armed forces that 
stressed “the pre-eminence of human dignity and democratic values, respect for human 
rights and the subordination of [the military] to the constitutional authorities” was 
mandated (Peace Agreements: El Salvador 2014). An ad hoc Commission was established 
to purge offending military officials in tandem with the ultimate goal of furthering 
national reconciliation. Officers were to have their conduct during the war evaluated to 
determine whether they were fit to continue in the military post-conflict. The national 
legislature was given oversight of the military. Security normalization was pursued 
with a reduction of the armed forces and a system for reintegration of combatants into 
society. The police force was reformed with the creation of the National Civil Police, 
which separated law enforcement power from military control. The Commission for the 
Truth for El Salvador was established to investigate the human rights violations during 
the period of the war. 
 
IMPLEMENTATION AND EFFECTIVENESS 
 
 The Chapultepec Peace Agreement included substantial initiatives for 
transitional justice. To list some: a truth commission was formed to recommend action 
on human rights violations and establish truth, the military was significantly reformed 
and demobilized, the police force was completely overhauled, and additional oversight 
measures were created. Yet the process of transitional justice in El Salvador has been 
wholly unsuccessful. The International Center for Transitional Justice reports that “no 
perpetrators have been prosecuted, no reparations programs have been established, no 
memorialization policies have been put in place, and no institutional reforms have been 
undertaken” (Tolbert 2013).  
 Although the truth commission had over 7,000 documented cases of human 
rights violations, only 30 were closely investigated (Tolbert 2013). Ultimately the 
commission did not even recommend the prosecution of incriminated perpetrators 
(From Madness to Hope 2001). Five days after the commission issued its final report in 
1993 the Salvadoran parliament passed an Amnesty Law that gave amnesty for all 
crimes committed in the period of the war. This was done in part to protect against a 
coup and in that way improved post-conflict stability.  However the Amnesty Law was 
also passed in a secret emergency session and protected a legacy of impunity (Tolbert 
2013). Amnesty has stood in the way of justice and truth. Patricia Garcia, the head of an 
association for relatives of those who were disappeared during the conflict says, “We 
have the lawful right to know the truth. If someone is to be pardoned, we need to be 
told the truth” (Tolbert 2013). Her association has collected over 8,000 cases of 
disappearances, and she simply wants to establish a record of what occurred (Tolbert 
2013). The lack of any criminal justice process has left the perpetrators with zero 
accountability which has deteriorated civic trust in the Salvadoran government. It was 
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not until January 2013 that the Salvadoran government even recognized that the El 
Mozote massacre occurred, and it was really just a recognition. No serious action was 
taken in tandem with their decision to acknowledge the atrocity. Recognition is simply 
not enough to fulfill demands for truth and justice from the families of victims and 
society at large (Tolbert 2013).  
 Reintegration of combatants and overall normalization of society after the war 
has been a complete failure. Both guerrilla soldiers and ex-military forces are facing 
unemployment. Homicide rates in 1998 were higher than the average deaths during the 
war, in part as a result of the thousands of weapons that were not dealt with at the end 
of the war and simply left in the hands of civilians (Ramsbotham 2011, 219). The 
National Civil Police has not been effective in the security realm. Mano dura policies that 
take a hard stance on crime have done more to instigate violence than prevent it 
(Segovia 2009, 9). The police force has no qualm about detaining civilians for 
questionable reasons and in 1999 were involved in a series of high profile kidnappings 
(Segovia 2009, 9). 
 The transitional justice framework set out in 1992 has failed in almost every 
aspect either in its implementation or efficacy. The only two successes are that the cease 
fire between the FMLN and the government was never broken and the agreements led 
to a quick and smooth transition from the FMLN being a guerrilla army to a prominent 
political party.  
 
THE CASE OF SOUTH AFRICA 
 

Racial segregation and discrimination was institutional in South Africa from 1948 
to 1994 under the system of Apartheid. The government, under the National Party, 
maintained majority white control while denying rights to the black majority. Black 
South Africans were forcibly displaced from their homes to all-black communities and 
denied South African citizenship, including their right to vote (Stanford University). 
Blacks were required to carry ‘pass books’ that contained their photo and fingerprints 
as well as information that detailed their ability to access non-black areas (Stanford 
University). As resistance to apartheid by the African National Congress (ANC) 
intensified and became violent, black South Africans were subjected to many cases of 
police brutality, torture, and murder. The penalties imposed on political protest were 
severe. The government retained the right to declare a state of emergency at any time, 
under which anyone could be detained without a hearing for up to six months. 
Thousands were subjected to torture and many died in custody. Detainees who did see 
trial were often sentenced to death or life in prison, like Nelson Mandela (Stanford 
University). Resistance by the ANC and mounting international pressures brought the 
government to negotiations that spanned from 1990 to 1993 and brought about the first 
election with universal suffrage in 1994 (Stanford University). 
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TRANSITIONAL JUSTICE POLICIES 
 
 The Promotion of National Unity and Reconciliation Act established the Truth 
and Reconciliation Commission (TRC) to establish “as complete a picture as possible of 
the causes, nature, and extent of gross violations of human rights,” to establish the fate 
of victims, to restore dignity to victims by allowing them to testify about the violation of 
their rights, grant amnesty to perpetrators who tell the complete truth and have a 
political motive, and then to recommend measures for reparations and reform as well as 
issue a report on their findings (van Zyl 1999, 8). The TRC represents a “third way” to 
deal with a legacy of human rights abuse and the difficulty of establishing justice. It 
walked the line between an insistence on prosecution of any and all crimes on one hand 
and “a defeatist acceptance of amnesty and impunity” on the other (van Zyl 1999, 2). 

Democracies emerging from periods of conflict are unable to prosecute the 
enormous number of people implicated in human rights abuse for practical and 
political reasons. From a practical standpoint, the justice system simply does not have 
the capacity to handle the sheer number of cases. From a political standpoint, the issue 
of “peace v. justice” again appears. Allowing the possibility of amnesty was a decision 
based on politics and not principle. The apartheid government still had the capacity to 
control the ANC with their security forces and retained control of the government. Had 
the ANC demanded that there be no amnesty whatsoever then negotiations would 
likely have collapsed (van Zyl 1999, 4). Considerations like these remind practitioners 
that processes of transitional justice must not get bogged down by a singular focus on 
criminal prosecutions, and must often turn to broader and more creative strategies that 
are better able to meet the needs of a traumatized society.  
 The second key element of the South African transition was the adoption of a 
new, non-discriminatory constitution. The creation of a new constitution is institutional 
reform at the highest level. It protected against all types of discrimination, for the right 
to education, for the right to due process, and ensured greater government 
transparency, among many other things. Taking this transformative step allowed a 
swift and immediate overhaul of the oppressive laws that defined and shaped the 
conflict. The new constitution addressed most of the root causes of the conflict and 
allowed for future calibration thanks to restored political access for blacks. 
 
IMPLEMENTATION AND EFFECTIVENESS 
 

The TRC had strong and weak points in establishing justice. The commission as 
successful in bringing to light many of the human rights violations committed by the 
apartheid government, and also by the African National Congress and other conflict 
parties. In its final report the TRC condemned both sides for committing atrocities 
(Hanna).  It also afforded due process of law to all involved. Each person who testifying 
witnesses planned to accuse was notified and invited to the hearing to reply. Those 
applying for amnesty were provided lawyers if they did not have them. Provisions like 
these signaled a respect for law and order that helped win the trust of a nation 
emerging from a period of immense political turmoil. The weakness was that the 
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exchange of amnesty for truth forfeited the possibility of fully ending impunity for 
crimes. The exchange was more effective than the result of blanket amnesty in El 
Salvador, however, because it encouraged complete truth-telling where a blanket 
amnesty in El Salvador hid the truth. 

Because it was a truth commission and not a criminal trial, the commission better 
served the healing process. The attitude was more conciliatory than the adversarial 
nature of a trial (Hanna). It was effective in “[removing] the focus from the idea of 
individual guilt while also dispelling the myth of collective innocence” (Hanna). In this 
sense it was a remarkable success for avoiding the “peace v. justice” dilemma and 
achieving complementarity.  

The South African process has been weak in its financial reparations and 
reconciliation measures. Most of the recommendations for reparations made by the TRC 
were never implemented. Although some reparations have been arranged and paid, 
they have been delayed and are criticized by many as insufficient. In this way the South 
African government seems to be shirking full responsibility for its past actions (Hanna). 
Symbolic reparations like museums and renaming of public places have, however, 
occurred. Secondly, while the TRC was very strong in the truth portion of its charge, it 
has been relatively lacking in the reconciliation portion. If more reconciliation initiatives 
had been mandated by the TRC, the healing process could have gone even more 
smoothly. 

 
CONCLUSION  
 
 While El Salvador’s initial approach to transitional justice was more technically 
comprehensive, the country was unable to achieve most of the main goals of 
reconciliation. The amnesty law is the most significant obstacle to the process. It would 
open the door to true transformation and reconciliation if the government was able to 
repeal or annul blanket amnesty. It would give Salvadorans the opportunity to secure 
some measure of accountability for the government and a chance to learn the truth. 
 South Africa had a more condensed approach that was able to be implemented 
successfully and was ultimately much more effective in achieving its goals. Creative 
hybrid approaches like the TRC may hold the best prospects for future conflicts than do 
an amalgamation of traditional policies and reforms. What can be said for sure is that 
the area of transitional justice is a grey one. It is difficult to pin an effective approach 
when the needs of a traumatized society is always individualized. Case-specific analysis 
and judgment is key because the success of such a process will always rely on meeting 
the specific needs of conflict participants. 
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THE FIGHT OVER CAMPAIGN FINANCE   
 
Bailee Ahern2 
 
This research paper is primarily concerned with the impact of the recent majority decision in 
McCutcheon v. Federal Election Commission on the state of democracy and political equality in 
the United States. Although the Roberts Court struck down aggregate limits on campaign 
contributions less than a year ago, one may argue that the impact of this case is already evident 
in the latest midterm elections. In November, U.S. politics saw the emergence of a “super donor” 
class—an elite group armed with the power to use money as political speech with little 
limitation. The partisan implications of this newly formed group, as well as dwindling voter 
turnout among the lower and middle classes, are particularly worrisome developments following 
this decision.  
 
 
 
 
 
INTRODUCTION 
 

Questions regarding the future of our democracy inevitably emerge following 
any Supreme Court decision. We know that when the Supreme Court of the United 
States decides to hear a case, the issue at hand is one of particular importance. Thus, 
when the Roberts Court rendered its final 5-4 decision on April 2, 2014 and closed the 
case on McCutcheon v. Federal Election Commission, the political world intently watched 
and listened as democracy, and the definition of participation, took another turn away 
from the country’s previous understanding of such concepts. While an elite group 
celebrates this latest victory, the rest are left to wonder how their political voice will 
                                                
2 Bailee Ahern is a sophomore (‘18) double majoring in political science and international relations with a 
minor in human rights. At USC, she is a veteran  volunteer for the Teaching International Relations 
Program, the Equal Justice Policy Director for the Roosevelt Institute, and a Levan Scholar. 
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now sound, as the Supreme Court majority continues to degrade democracy with its 
understanding of campaign finance and political equality. In an era of loosening 
restraint of the will of elite, the McCutcheon decision highlights not only the need for 
federal reform and regulation of campaign finance law, but also growing political 
inequality between the average voter and an ascendant plutocracy armed with the 
support of the nation’s highest court. 

 
A HISTORY OF CAMPAIGN FINANCE LAW AND REFORM 
 

Before understanding the conflict in McCutcheon, or even the justices’ reasoning, 
one must first recognize the history of campaign finance law and reform, as well as how 
several justices have redefined the democratic process and the value of the individual 
within it. Buckley v. Valeo, decided in 1976, is considered the seminal decision on 
campaign finance, whose contents would influence the arguments and issues brought 
forth in cases like McCutcheon. In its decision, Buckley upheld monetary limits on 
campaign contributions. The justification for this intervention was to prevent 
corruption and even its appearance.3 However, by the 1990s, more and more money 
poured into politics, provoking some to argue that the Federal Election Commission 
(FEC) was incapable of regulating the large sums of soft money infiltrating politics.4 
Soft money remains unregulated on the contingency that donors give funds to 
organizations not directly involved with, or in support of, a particular candidate. As far 
as many were concerned during this period, this policy of unregulated funds effectively 
rendered the Buckley limits ineffective—unable to combat either corruption or its 
appearance.5  

 The supposed turning point in this struggle between unregulated funds 
and corrupting practices was the Bipartisan Campaign Reform Act of 2002 and the 2003 
Supreme Court decision in McConnell v. Federal Election Commission. The passage of the 
BCRA was Congress’s response to the calamity. Congress banned soft money in order 
to expunge the corrupting effects of unregulated contributions. 6  The McConnell 
decision, which upheld the BCRA’s ban on soft money in federal elections, was praised 
for “protecting American democracy from the influence of big money and special 
interests,”7 ending nearly two decades of corruption. While this development appeared 
promising for the future of campaign finance, the Court’s control would soon transition 
from the hands of Chief Justice William Rehnquist to those of Chief Justice John 
Roberts, ending the former era of limitation.8 Under Chief Justice Roberts, the Supreme 
Court has instituted a new era of campaign finance over the years—a veritable 

                                                
3 Jody C. Baumgartner & Peter L. Francia (2010). Conventional wisdom and American elections (New York: 
Rowman & Littlefield Publishers, INC.) 54.   
4 Ibid., 55.  
5 Ibid., 56.  
6 Ibid., 57.  
7 Ibid., 49.  
8 Tara Malloy, Senior Counsel of the Campaign Legal Center and Counsel for Amici Curiae in 
McCutcheon v. Federal Election Commission 
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digression from the foundational principles of the Constitution regarding both 
democratic order and individual rights.  

 The 2010 decision in Citizens United v. Federal Election Commission is 
perhaps the Roberts Court’s greatest step away from traditional understanding of 
corruption, democracy, and the First Amendment. Citizens United allows corporations 
and unions to make independent expenditures without limits. Independent 
expenditures are any form of political campaign communication that expressly 
supports the election or defeat of a particular candidate and must be made without 
direct association with a candidate, a candidate’s committee, or a political party. This 
decision signaled the creation of “Super PACs”—political action committees that can 
collect unlimited amounts in contributions from individuals, including corporations 
and unions, so long as these contributions are not directly given to candidates.9 The 
Court’s justification for such a measure was its interpretation of political participation 
as it relates to money and the First Amendment. It held that political giving is a form of 
speech protected by the First Amendment and that corporations and unions are entitled 
to these rights. Disregarding concerns over money as a form of corruption and calls to 
equalize the influence of all individuals in affecting the outcome of elections,10 the Court 
found expenditure limits to be unconstitutional based on strict scrutiny. It claimed that 
these limits were unnecessary for the limited purpose of preventing quid pro quo 
corruption and further violated a donor’s right to free speech.11 This narrow conception 
of corruption and broad interpretation of the First Amendment have come to define the 
Roberts Court’s most recent step in degrading democracy, McCutcheon v. FEC.12  

 
WHAT IS MCCUTCHEON V. FEC? 
 

McCutcheon v. FEC began with the will of political elites and a First Amendment 
challenge. When Shaun McCutcheon, an Alabama coal executive, decided that he 
wanted to give beyond the aggregate limit of $123,200 over a two-year election cycle,13 
he joined forces with Senator Mitch McConnell of Kentucky and the Republican 
National Committee. Together, they urged the Court to strike down the $46,200 
aggregate limit on candidate contributions and the $70,800 aggregate limit on all other 
contributions on the basis that these regulations violated the First Amendment.14 These 
aggregate limits defined the total amount of funds an individual contributor could give 
across all federal candidates, parties, and political action committees; the base limits 
defined the total amount a contributor could give to each respective candidate, party, 

                                                
9 Bertram N. Johnson (2013). Political giving: Making sense of individual campaign contributions (Boulder, 
Colorado: First Forum Press) 55.   
10 Monica Youn (2011). Money, politics, and the Constitution: Beyond Citizens United (New York: The Century 
Foundation Press) 123.  
11 Ibid., 137.  
12 Ibid., 157.  
13 Demos (2014). What is McCutcheon v. FEC? [Blog post]. Retrieved from  
http://www.demos.org/publication/what-mccutcheon-v-fec 
14 Federal Election Commission (2014). McCutcheon, et al. v. FEC: Case summary. Retrieved from 
http://www.fec.gov/law/litigation/McCutcheon.shtml 
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and political action committee. In a 5-4 decision, the Roberts Court struck down the 
aggregate contribution limit.15 Though a select group, including individuals like Shaun 
McCutcheon, rejoices at this latest development in the Court’s campaign finance 
jurisprudence, lower and middle-class Americans are left baffled and discouraged 
following both Citizens United and McCutcheon.  
 
THE MAJORITY, CONCURRING, AND DISSENTING OPINIONS 

 
The majority opinion of McCutcheon, written by Chief Justice Roberts, concluded 

that the aggregate limits in place violated the First Amendment. Using the strict 
scrutiny test to determine the constitutionality of these limits—whether they were both 
“closely drawn” and “narrowly tailored,” the Court found that such a limitation did not 
sufficiently promote its governmental interest in preventing quid pro quo corruption. 
While proponents of aggregate limits claimed that they served the purpose of 
preventing circumvention of base limits, Roberts held to the purposive theory, stating 
that aggregate limits “do little” and thus were not “narrowly tailored” to the 
government’s stated objective.16 According to the majority, the anti-proliferation rule 
and a number of other limitations within the regulatory scheme of the FEC enacted 
since Buckley sufficiently perform the supposed task of aggregate limits.17 Citing Cohen 
v. California, Roberts further defended striking down these limits on the basis that they 
suppressed an individual’s right to political participation and association provided by 
the First Amendment,18 thus failing the “closely drawn” test.19 In essence, the Court—
certainly influenced by its Citizens United decision—further established that money is 
equivalent to speech, as it rigorously clings to a strict interpretation of the First 
Amendment to justify its decisions.  

 Justice Clarence Thomas, a First Amendment absolutist, provided the 
concurring opinion and expressed his discontent with a majority decision that failed to 
overturn Buckley v. Valeo. Thomas ardently argued against the limits on contributions 
and expenditures Buckley established, as he found the difference between the two limits 
indiscernible—both equally capable of perverting the protections to speech provided by 
the First Amendment.20 He agreed with the plurality’s point that aggregate limits seem 
to impose a particular burden on certain individuals, as they are forced to either 
support less candidates and give more or give a lesser contribution and support more 
candidates.21 However, in keeping with his absolutism, Thomas mostly regretted that 
the plurality did not redefine constitutional law and effectively overturn Buckley, 

                                                
15 Ibid., 1.   
16 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 12 (U.S. Apr. 2, 2014) (Roberts, J., 
majority), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
17 Ibid., 12.  
18 Ibid., 14.  
19 Ibid., 30.  
20 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 2 (U.S. Apr. 2, 2014) (Thomas, C., 
concurring), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
21 Ibid., 4. 
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striking down limits on both contributions and expenditures for the full exercise of the 
First Amendment.22  

The dissenting opinion, written by Justice Stephen Breyer, directly attacked the 
majority opinion, as it sought to justify the constitutionality of aggregate limits and to 
illuminate the harms posed to the democratic process by the destruction of campaign 
finance law. The minority primarily addressed the plurality’s claim that aggregate 
limits were not “narrowly tailored” to prevent quid pro quo corruption. Breyer readily 
fought the majority’s reliance on Citizens United to limit its definition of corruption to 
quid pro quo,23 saying this definition was far too narrow as compared to the definition of 
corruption established in recent case law, like McConnell v. FEC.24 In the absence of 
aggregate limits, Breyer asserted that contributors will find a myriad of ways to 
undermine base limits.25 While Roberts used neither relevant data nor an evidentiary 
record to buttress his hypothetical alternatives to aggregate limits,26 Breyer cited—using 
relevant data—possible gifts for the benefit of parties, 27  donations to individual 
candidates,28 and the proliferation of political action committees as possible means of 
circumventing base limits in the absence of aggregate limits.29 
 
JURISPRUDENCE 

 
The Roberts Court’s campaign finance jurisprudence lies at the heart of this 

debate. From Rehnquist to Roberts, the Court’s understanding of campaign finance law 
and reform has shifted from an agenda in which public participation and political 
equality took precedent, to a model in which money amplifies the voice of a few, 
restricting that of the majority of Americans. As a “court-enforced” constitution 
develops with each decision, the line between politics and law is increasingly obscured, 
past precedent is readily rejected, and democracy is consequently replaced by a rising 
political plutocracy. Despite the minority’s attempts to reestablish the Court’s former 
understanding of political equality in the midst of increasing money in politics, it 
appears that such a change will not be possible without a radically different Court.  

 The Roberts Court’s campaign finance jurisprudence begins with both the 
rejection of previous case law and an inconsistent approach to the application of the 
First Amendment. In McCutcheon, the majority primarily rejected the preceding 
understanding of corruption established in the McConnell decision. In McConnell, the 
Rehnquist Court affirmed the understanding that corruption extends far beyond quid 

                                                
22 Ibid., 5. 
23 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 3 (U.S. Apr. 2, 2014) (Breyer, S., 
dissenting), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
24 Ibid., 4. 
25 Ibid., 14. 
26 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 28 (U.S. Apr. 2, 2014) (Breyer, S., 
dissenting), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
27 Ibid., 14 and see Appendix B 
28 Ibid., 16. 
29 Ibid., 19. 
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pro quo and that contribution limits are necessary to prevent evasion of base limits.30 
However, in Citizens United and recently culminating in McCutcheon, Chief Justice 
Roberts and the rest of the majority have shockingly narrowed the Court’s definition of 
corruption to quid pro quo.31 This inconsistency with the previous Court’s understanding 
of such issues extends to the application of the First Amendment. The Roberts Court’s 
jurisprudence in McCutcheon would certainly make sense if those in the majority were 
First Amendment absolutists, like Justice Clarence Thomas.32  However, it appears that 
the Roberts Court has adjusted its campaign-finance analytical framework on a whim, 
becoming First Amendment absolutists for a moment, in order to favor the supposed 
right of the wealthy “to speak and spend.”33 This mercurial behavior has generated 
outraged responses, ranging from claims of a “court-enforced” constitution, whereby 
the only aspect of the First Amendment worth valuing is one’s ability to use money as 
political speech,34  to claims that Supreme Court decisions are now rooted in “the 
proclivities of individuals,” rather than the law.35  

On the other side of the jurisprudential coin, the dissent called for the protection 
of collective First Amendment rights in order to preserve political equality for all. 
Justice Breyer made this case by attacking the majority’s narrow conception of 
corruption and explaining the harms posed to the democratic process by the removal of 
contribution limits. While the majority upheld the First Amendment for an elite group 
of voters, Justice Breyer, along with the rest of the minority, hoped instead to uphold a 
system in which the collective speech of all voters is considered necessary for true 
democratic order.36 In “Money and the Pollution of Politics,” Judge J. Skelly Wright, a 
famous member of the historical school of jurisprudence, affirms such thinking, 
explaining that the First Amendment is intended to promote, above all, the democratic 
principle of political equality and that “one man, one vote” is essential to the 
democratic process.37 Despite these calls to preserve a republican form of government in 
which all are provided meaningful representation, the Roberts Court instead favored a 
world in which the rights of a few are protected at the expense of political equality. 

                                                
30 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 20. 
31 Ibid., 22. 
32 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 4 (U.S. Apr. 2, 2014) (Syllabus), 
available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
33 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 30. 
34 Joseph Fishkin & William E. Forbath (2014). The anti-oligarchy constitution. Boston University Law 
Review, 94(3), 695. Retrieved from  
http://search.proquest.com/docview/1558318357?accountid=14749 
35 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 18. 
36 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 6 (U.S. Apr. 2, 2014) (Breyer, S., 
dissenting), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
37 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 24. 
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What lies before the nation then is the construction of a “court-enforced” 
constitution and a “judge-made” democracy38 in which the power of both the Court and 
a select wealthy few is increasingly magnified. In a time when the economic and 
political worlds are increasingly in conflict, the Roberts Court effectively succeeds in 
erasing the “democratic integrity framework” and “public participation agenda” that 
once defined the Rehnquist Court, in favor of a new “corporate political speech 
agenda.” 39  In Coining Corruption, historian Kurt Hohenstein recognizes this recent 
phenomenon as merely a part of a long history in which politics and law are constantly 
in conflict and shaping the other. He claims that the Roberts Court has moved away 
from “deliberative democracy” whereby a consensus in values is sought between the 
Court and legislators before they both rush to reform. 40  Indeed, if the conflict 
surrounding campaign finance is ever to be solved, our government’s leaders, 
particularly our legislators and judges, need to sit down and establish a common 
ground.  

In the meantime, the Court continues to inappropriately use terms such as 
“narrowly tailored” and “closely drawn,” adding to the Constitution, rather than 
interpreting it according to the Framers’ intent.41 In the 11-year period from McConnell 
to McCutcheon, the Constitution and what it states did not change, rather the 
jurisprudence of the Court did.42 Existing at the whim of a court majority, the people of 
the United States must contend with a judicial body that, in its carelessness, makes the 
state of inequality greater. The decisions of the Roberts Court reflect the most 
undesirable reality of American life: a widening gap between the rich and the poor.43 
Today, Americans must fight not only economic inequality, but also political inequality. 
In order to maintain a republican form of government and avoid slipping further into 
the perils of plutocracy, the Court must deny the enchantments of concentrated power 
and maintain a political economy open to all.44  When the Court decided the First 
Amendment rights of a few in terms of their ability to “speak and spend,”45 it very 
apparently did not consider the effects of such a decision and the impact it would have 
on political equality in the United States.  

                                                
38 Monica Youn (2011). Money, politics, and the Constitution: Beyond Citizens United (New York: The Century 
Foundation Press) 200. 
39 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 30. 
40 Kurt Hohenstein (2007). From Buckley to BCRA and beyond. Coining corruption (DeKalb, Illinois: 
Northern Illinois University Press) 257.  
41 Jack M. Beermann (2014). The new constitution of the United States: Do we need a new one and how 
would we get one? Boston University Law Review, 94(3), 718. Retrieved from 
http://search.proquest.com/docview/1558318534?accountid=14749  
42 Timothy K. Kuhner (2014). The question raised by America’s design. Capitalism v. democracy: Money in 
politics and the free market constitution (Stanford, California: Stanford Law Books) 150. 
43 Joseph Fishkin & William E. Forbath (2014). The anti-oligarchy constitution. Boston University Law 
Review, 94(3), 669. Retrieved from  
http://search.proquest.com/docview/1558318357?accountid=14749 
44 Ibid., 669. 
45 Liz Kennedy & Seth K. Endo (2014). The world according to, and after, McCutcheon v. FEC, and why it 
matters (Valparaiso University Law Review, Forthcoming) 30. 
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THE IMPACT OF MCCUTCHEON 

 
In the barrage of commentary that has followed the Citizens United and 

McCutcheon decisions, the resounding sentiment throughout is fear for the future of 
democracy. Much remains speculation; however, many fears have already been 
confirmed. Using empirical tests and statistical analysis, researchers and other political 
analysts have studied the changing concentration of political power, which, indeed, 
Justice Breyer and the rest of the dissent feared would manifest.  

The concentration of political influence and growing political inequality, as a 
result of McCutcheon, bodes poorly for the political future of America’s lower and 
middle classes. Martin Gilens and Benjamin Page’s report in “Perspective on Politics” is 
only the beginning of much-needed literature that accounts for the disproportionate 
influence of elites in politics. Comparing the collective preferences of both ordinary 
citizens and elites, they found that the collective preferences of citizens in the 90th 
percentile of income distribution were 15 times as important in measuring policy 
outcomes. 46  As Justice Breyer predicted, 47  this disparity is only amplified by the 
exorbitant sums donors are now able to give without the restriction of aggregate limits. 
Donors, armed with the ability to give millions of dollars, are moving away from Super 
PACs and closer to the source, as “giving directly to party and leadership committees 
affords these donors more opportunities to talk directly to party leaders, and increases 
their bargaining power within the party structure.”48 Consequently, in the wake of 
McCutcheon, political influence is concentrated into the hands of a few party leaders, 
who can control donors’ contributions, and truly wealthy millionaires and billionaires.49  

Considering that the wealthy generally have distinct political values and the 
observed trend that officials tend to side with the rich on policy matters,50 these super 
donors will become congressional gatekeepers, determining the political direction of 
our country. Based on an observation of the top 1,000 donors in the 2012 presidential 
election, the super donors likely to take advantage of the McCutcheon decision are the 
same 1,000 donors in 2012 who were twice as likely to be Republicans than Democrats 
and primarily came from the financial sector.51 Six of the top ten candidates from the 
House of Representatives who received funds from Wall Street in the 2014 midterm 

                                                
46 Larry Bartels (2014). Rich people rule!. The Washington Post. Retrieved from  
http://www.washingtonpost.com/blogs/monkey-cage/wp/2014/04/08/rich-people-rule/ 
47 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 10 (U.S. Apr. 2, 2014) (Breyer, S., 
dissenting), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
48 The Sunlight Foundation (2013). The 1,000 donors most likely to benefit from  
McCutcheon—and what they are most likely to do [Blog post]. Retrieved from  
http://sunlightfoundation.com/blog/2013/10/02/top1000donors/ 
49 Lee Drutman (2014). What the McCutcheon decision means. The Washington Post.  
Retrieved from http://www.washingtonpost.com/blogs/monkey-cage/wp/2014/04/02/what-the-
mccutcheon-decision-means/ 
50 Ibid., 1. 
51 Ibid., 1.  
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elections were Republican candidates.52 In effect, a large portion of America’s decision 
makers has become Wall Street billionaires with conservative policy interests.  

Moreover, the 2014 midterm election results provide shocking evidence for the 
true meaning of money in politics following McCutcheon. While the fact that the 2014 
midterm was the most expensive midterm election in history is not intrinsically novel—
considering that each election since 1998 has been more expensive than the one two 
years before.  What should provoke alarm is how prior predictions of an elite group of 
super donors and the emergence of powerful joint fundraising committees proved 
accurate last November.53 With the $123,200 aggregate cap out of the way, there were 
498 of these so-called “super donors,” and seven of the top ten donors gave either 
overwhelmingly or exclusively to Republican candidates. 54  The dominance of 
Republicans in the Congressional midterm elections goes to show that money in politics 
is not without partisan implications.  

Additionally, just as Justice Breyer predicted,55 voter turnout has plummeted in 
the wake of the McCutcheon decision. November brought the worst voter turnout in a 
midterm election in 72 years,56 as the percentage of the eligible voting population that 
went to the polls decreased in all but 12 states.57 Social scientists and psychologists 
largely attribute this phenomenon to the negativity that pervades politics—and the 2014 
midterms in particular—as a consequence of outside spending on ad campaigns.58 
These partisan ads, undoubtedly fueled by some of the McCutcheon super donors, 
demotivated a portion of the public whose trust in the government’s willingness to 
reform was already at a low following Citizens United and the subsequent boom of 
undisclosed “dark money.”59 And while nearly 80 percent of Americans say they would 

                                                
52 OpenSecrets.org (2014). Wall Street continues to favor House republicans in campaign  
donations [Blog post]. Retrieved from https://www.opensecrets.org/news/2014/11/wall-street-
continues-to-favor-house-republicans-in-campaign-donations/ 
53 OpenSecrets.org (2014). Money won on Tuesday, but rules of the game changed [Blog  
post]. Retrieved from https://www.opensecrets.org/news/2014/11/money-won-on-tuesday-but-rules-
of-the-game-changed/ 
54 Ibid., 1.  
55 McCutcheon v. Federal Election Commission, No. 12-536, slip op. at 6 (U.S. Apr. 2, 2014) (Breyer, S., 
dissenting), available at http://www.supremecourt.gov/opinions/13pdf/12-536_e1pf.pdf 
56 The Editorial Board (2014, Nov. 11). The worst voter turnout in 72 years. The New York Times. Retrieved 
from http://www.nytimes.com/2014/11/12/opinion/the-worst-voter-turnout-in-72 
years.html?mabReward=RI%3A10&action=click&contentCollection=Middle%20East&region=Footer&mo
dule=Recommendation&src=recg&pgtype=article 
57 Lindsey Cook (2014, Nov. 5). Midterm Turnout Down in 2014. U.S. News & World Report. Retrieved 
from http://www.usnews.com/news/blogs/data-mine/2014/11/05/midterm-turnout-decreased-in-all-
but-12-states 
58 Sheila Krumholz (2013). Campaign cash and corruption: Money in politics, post-citizens united. Social 
Research, 80(4), 1133. Retrieved from http://search.proquest.com/docview/1500950548?accountid=14749 
59 David M. Primo (2003). Campaign contributions, the appearance of corruption, and trust in 
government. In A. Corrado, T. E. Mann, & T. Potter (Eds.), Inside the campaign finance battle (Washington 
D.C.: The Brookings Institution) 294.  
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vote to limit campaign fundraising,60 both the President and Congress have failed to 
take any initiative to amend either Citizens United or McCutcheon.61 As the political 
influence of the rich increases and voter turnout among the general population 
decreases, true political equality feels like a lost hope for many.  

 
CONCLUSION: WHAT NEEDS TO BE DONE 

 
Two things in particular need to be done in order to restore the political equality 

that America’s lower and middle classes deserve. First, we must take back the 
Constitution from a wayward majority in the Supreme Court. Taking back the 
Constitution from the majority involves transforming public knowledge about 
campaign finance so that judges with greater political experience in this area are 
appointed 62  and, of course, amending the Constitution, which Congress and the 
President have so far failed to do.63 Second, reformers must shift the balance of political 
power from large donors to small donors and force these large donors “to come out of 
the shadows” of undisclosed dark money.64 Shifting the balance of political power from 
large donors to small donors means enacting policies that provide incentives for small 
donors to contribute. In order to do this, legislation like The Government By the People 
Act propose a $25 refundable tax credit.65 Meanwhile, forcing large donors “to come out 
of the shadows” of dark money requires legislation like The Real Time Transparency 
Act, which will force political committees to publicly disclose campaign contributions 
within 48 hours.66 Some of these solutions are quite simple in execution, while others 
are more difficult and require time; however, as political equality suffers further 
degradation following the McCutcheon decision, any measure aimed at restoration is 
worth the effort. The future of American democracy is largely dependent on the will of 
the people to demand change—to demand the kind of representation the Constitution 
should guarantee. 
 
 
                                                
60 Lydia Saad (2013, June 24). Half in U.S. Support Publicly Financed Federal Campaigns. Gallup. 
Retrieved from http://www.gallup.com/poll/163208/half-support-publicly-financed-federal-
campaigns.aspx 
61 Lisa Rosenberg, Government Affairs Consultant for the Sunlight Foundation 
62 Trevor Potter (2013). The Supreme Court needs to get smarter about politics. The  
Washington Post. Retrieved from http://www.washingtonpost.com/opinions/the- 
supreme-court-needs-to-get-smarter-about-politics/2013/10/11/806c9c44-31b7- 
11e3-8627-c5d7de0a046b_story.html 
63 Lisa Rosenberg, Government Affairs Consultant for the Sunlight Foundation 
64 Demos (2014). What is McCutcheon v. FEC? [Blog post]. Retrieved from  
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65 Demos (2014). What is McCutcheon v. FEC? [Blog post]. Retrieved from  
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66 The Sunlight Foundation (2014). Why wait? The Real Time Transparency Act would make campaign 
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HOW THE PATIENT PROTECTION AND AFFORDABLE CARE ACT  
TESTS THE EFFECTIVENESS OF THE LOBBYING DISCLOSURE ACT OF 
1995 
 
Shayna Cooperman67 
 
This case study of lobbying activity concerning the Patient Protection and Affordable Care Act 
provides a way to assess whether the Lobbying Disclosure Act of 1995 is achieving its primary 
three objectives, or falling short in some important ways. This paper argues that while the 
Lobbying Disclosure Act has maintained its effectiveness, a changing political climate, such as 
the one that exists as the Patient Protection and Affordable Care Act manifests itself, will 
continue to test out the effectiveness of lobbying disclosure.   
 
 
 
 
 
INTRODUCTION 
  
 When the Patient Protection and Affordable Care Act (PPACA or ACA)68 was 
signed into law in March 2010, the lobbying environment looked different from that 
which exists today. In 2011, as America debated the constitutionality and wisdom of a 
bill that required healthcare for all Americans, the lobbying atmosphere continued to be 
full of activity – in fact, health was one the largest sectors of lobbying. However, by 
January 2014, when the PPACA was poised to debut, reported lobbying activity began 
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68 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010) (codified at 42 
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to fall. Supporters and critics alike watched closely to see if the PPACA could deliver on 
all that it promised and reduced their reported lobbying activity as they determined 
their next steps.  
 Although the rollout of the PPACA was first met with a series of obstacles, 
support for the PPACA today stands stronger than ever before, with 11.4 million (and 
counting) constituents signed up for President Obama’s unprecedented effort at 
healthcare reform.69 At this point, repealing the PPACA is no longer a feasible option: 
the PPACA has given many previously uninsured Americans access to healthcare and 
created a generally positive image of healthcare in the eyes of constituents, thus 
cementing its position as a law. Now, and in the foreseeable future, the primary avenue 
for changes to the PPACA will be regulation regarding implementation.  The courts still 
grapple with issues of interpretation that may change the scope and effect of the Act.  
Finally, with the passage of time and change in Congress, the possibility of legislative 
amendment is somewhat greater than it has been in the past. 

No governmental data reflects the trend away from questioning the PPACA’s 
existence in favor of tinkering with the logistics of the bill more concretely than federal 
lobbying data. Data reported under the Lobbying Disclosure Act of 1995 (LDA)70 
demonstrates this paradigm shift. In 2009 and 2010, when the bill was written, debated, 
and ultimately signed into law, lobbying activity was at peak levels. However, in recent 
years, lobbying activity has dropped off sharply. This data is misleading, however; this 
drop-off does not signify that lobbying activity is grinding to a halt. Rather, lobbying 
activity may be proceeding in more covert ways, ways that do not fall under categories 
that are required to be disclosed under the LDA. Such behavior can be deduced by 
assessing the amount of lobbying activity reported in relation to how many lobbyists 
were registered. If the ratio between the amount of lobbying activity and the number of 
registered lobbyists is large, this could indicate that while some “lobbyists” are in fact 
engaging in lobbying activity, they have found methods of lobbying that preclude them 
from having to register as a lobbyist under the LDA. Whether this change in lobbying is 
intended to circumvent the Act and shroud certain behavior from public scrutiny or 
merely represents a shift to activity that the LDA was not intended to disclose is not 
discussed in this paper. However, this paper argues that the move toward “soft” 
lobbying not covered by the LDA, and therefore not disclosed to the public, is driven by 
the metamorphosis of interest group activity toward implementing the PPACA through 
regulation and, to a lesser but important extent, to the judicial arena. 
 Part I of this paper will examine the Lobbying Disclosure Act of 1995, analyzing 
the law’s purpose and differentiating between “hard” lobbying, which is covered by the 
LDA, and activity that influences laws and regulation but is not covered by the LDA, or 
“soft lobbying.” I base these terms on the familiar distinction between “hard” money 

                                                
69 Jason Millman, White House: 11.4 million ‘and counting’ signed up for Obamacare in 2015, WASHINGTON 
POST (Feb. 17, 2015), http://www.washingtonpost.com/blogs/wonkblog/wp/2015/02/17/white-house-
11-4-million-and-counting-signed-up-for-obamacare-in-2015/. 
70 Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 (codified as amended at 2 U.S.C. §§ 
1601-1607 (2008)). 
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and “soft” money in campaign finance, a political activity closely related to lobbying.71  
Both are simply different ways of influencing legislative behavior, affecting the 
selection of lawmakers during campaigns and their decisions in office thereafter. Part II 
of this paper will measure lobbying activity against the timeline of the Affordable Care 
Act’s progress by focusing on three industries highly impacted by the PPACA: business 
associations, pharmaceutical companies, and health professionals. 
 
The LDA has three central findings that drove its enactment: 
 

1)   Responsible representative government requires public awareness of the 
efforts of paid lobbyists to influence the public decision-making process in 
both the legislative and executive branches of the Federal government; 

2)   Existing lobbying disclosure statutes have been ineffective because of unclear 
statutory language, weak administrative and enforcement provisions, and an 
absence of clear guidance as to who is required to register and what they are 
required to disclose; and 

3)   The effective public disclosure of the identity and extent of the efforts of paid 
lobbyists to influence Federal officials in the conduct of government actions 
will increase public confidence in the integrity of the government. 

 
This case study of the lobbying activity concerning the PPACA provides a way to 

assess whether the Act is achieving all those objectives, or if it falls short in some 
important ways. Part III of this paper will offer predictions about future lobbying 
activity in this arena, and then conclude with analysis of whether the LDA has fulfilled 
its original purposes.  
 
PART I 
  

Regulating lobbying would prove to be a constitutional Rubik’s Cube. How 
could a comprehensive bill about lobbying be justified and carefully drafted when it 
implicates the First Amendment’s protection of free speech, the right to petition, and 
the right of political association? The First Amendment test, devised by the Supreme 
Court in a variety of political speech cases (most notably those involving campaign 
finance regulations, particularly as applied to disclosure provisions), would be applied 
to lobbying regulation to see if, in fact, such a bill could pass constitutional muster.  

The First Amendment test “require(s) the government to show a ‘compelling’ or 
‘sufficiently important’ state interest, depending on the extent of the burden on 
expression, and to demonstrate that the regulation of political speech is ‘narrowly’ or 
‘closely’ tailored to serve that interest.”72 If the state interest is sufficiently compelling, 
and if the provisions are crafted to precisely achieve that compelling state interest 

                                                
71 Anthony Corrado et al., THE NEW CAMPAIGN FINANCE SOURCEBOOK 32 (2005)  
72 William Eskridge, Jr., Philip Frickey, Elizabeth Garrett & James Brudney, CASES AND MATERIALS ON 
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without imposing an undue burden on speech, the bill may withstand a First 
Amendment challenge.  

The test is best articulated in the various campaign finance reform cases. In the 
seminal case Buckley v. Valeo, the Court applied the test and struck down certain 
provisions of the Federal Election Campaign Act,73 while upholding others. In doing so, 
the Court found that “the substantial public interest in disclosure identified by the 
legislative history . . . outweighs the harm generally alleged.”74  In the context of 
disclosure provisions, Buckley described the compelling state interests served by 
disclosure: 

First, disclosure provides the electorate with information ‘as to where political 
campaign money comes from and how it is spent by the candidate’ in order to aid the 
voters in evaluating those who seek federal office; 
Second, disclosure requirements deter actual corruption and avoid the appearance of 
corruption by exposing large contributions and expenditures to the light of publicity; 
Third, and not least significant, recordkeeping, reporting, and disclosure requirements 
are an essential means of gathering the data necessary to detect violations of the 
contribution limitations described above. 75 

The same First Amendment test was used in the most recent influential case 
concerning campaign finance, Citizens United v. Federal Exchange Commission. 76  The 
Court used the test to rule that the government cannot restrict independent political 
expenditures made by corporations or labor unions, other than through disclosure.  
Indeed, even some of the dissenting justices, including Justice Stevens, Justice Ginsburg, 
Justice Breyer, and Justice Sotomayor, upheld the disclosure provisions from the First 
Amendment challenge.   

The test has been applied to lobbying in United States v. Harriss, 77 which held that 
disclosure of federal lobbying activities and registration of lobbyists were constitutional 
under some conditions.  Most recently, the D.C. Circuit, in National Association of 
Manufacturers (NAM) v. Taylor, upheld the provision of the LDA governing disclosure 
of members of a coalition engaged in lobbying.78  The state interest justifying regulation 
in this case was to increase disclosure of all associations that lobby on behalf of 
“unnamed parties,” and the burden of disclosure was determined to be constitutionally 
acceptable.  Just as in the campaign finance cases, disclosure provisions have been 
viewed as less burdensome than prohibitions of certain activity or requirements of 
segregated funds raised specifically for political purposes. 
The Lobbying Disclosure Act of 1995 balances the need to regulate lobbying with the 
necessity of protecting rights to free speech – in this case core political speech to petition 
the government and the related First Amendment right of association. Unlike campaign 

                                                
73 Buckley v. Valeo, 424 U.S. 1 (1976) (per curiam). 
74 Buckley, 424 U.S. at 72 
75 Id. at 66-68. 
76 Citizens United v. Federal Election Commission, 558 U.S. 310 (2010). 
77 United States v. Harriss, 347 U.S. 612, 623-24 (1954).  
78 National Association of Manufacturers v. Taylor, 582 F.3d 1 (D.C. Cir. 2009). 
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finance laws, which include limitations on contributions, the LDA regulates through 
registration and disclosure, which are typically considered lesser burdens on speech.   

The three state interests articulated nearly two decades earlier in Buckley appear 
to have inspired Congress when it constructed the principles that supported the LDA. 
The purposes of the Act were included in the text of the statute: 1) to make the public 
aware of the attempts of paid lobbyists to alter and influence the decision making 
process in both the legislative and the executive branches of government; 2) to provide 
an effective lobbying disclosure statute with clear language and a feasible mechanism 
for implementation; and 3) to increase the confidence of the public in the integrity of the 
government by effectively disclosing the identity of paid lobbyists and extent of their 
activities to affect the opinions of lawmakers and executive branch officials.79  The three 
purposes can be summed up as follows: disclosure to empower the public, especially 
voters; ensuring workability; and increasing public confidence in government by 
exposing activity that may or appear to be corrupt. 

The first purpose reflects a sentiment similar to one expressed in Buckley with 
regard to providing information to voters. By granting public access to lobbying 
records, the government will be acting as a “responsible representative” that “requires 
public awareness of the efforts . . . to influence the public decision-making process.”80 
The first purpose specifically targets paid lobbyists, requiring them to complete reports 
(commonly LD-2 or LD-203 forms) that can be made accessible on Internet databases. 
Applying these regulations only to paid lobbyists ensures that there is no impact on 
ordinary citizens’ right to petition their representatives directly. As a result, the LDA is 
less problematic from a constitutional standpoint than, for example, a ban on all 
lobbying (paid or unpaid) or a restriction of the amount of money that an individual or 
company can spend on lobbying. It is also less onerous than a provision prohibiting any 
paid lobbying, an activity that can enhance the effectiveness of ordinary citizens 
exercising their right to petition.  

The second purpose listed by the LDA is the foundation for the first and third 
purposes and correlates to the third interest provided by the Buckley Court: the 
government cannot achieve its objective of successful disclosure to empower the public 
and prevent corruption if there is no workable system to carry out the goals of the act. 
The LDA was a response to a previous lobbying regulation law passed in the 1940s that 
was essentially a dead letter due to ineffective enforcement, unclear drafting, and large 
gaps in coverage.81 By creating a clear and straightforward law with respect to the 
action of lobbyists, the government will more effectively alert the public of the inner 
dealings of lobbyists and their interactions with legislators and executive branch 
officials. The LDA’s cohesive structure of enforcement purports to make it user-friendly 
and not overly burdensome to lobbyists or the public, which is important to consider 
when dealing with thorny First Amendment rights issues.  

                                                
79 Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 (codified as amended at 2 U.S.C. §§ 
1601-1607 (2008)), § 1602 
80 Id. at § 1602 
81  William V. Luneburg et al., THE LOBBYING MANUAL: A COMPLETE GUIDE TO FEDERAL LOBBYING LAW 
AND PRACTICE 11-15 (4th ed. 2009).   
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There are links between the act’s third purpose and the familiar state interest 
from campaign finance jurisprudence:  combatting quid pro quo corruption and its 
appearance.82 Just as in the passage from Buckley above, disclosure provisions rely on 
publicity to drive out corruption.  For instance, the Citizens United Court upheld 
disclosure provisions as necessary to combat quid pro quo corruption and the appearance 
of such.83  Thus, it is likely that required disclosure and registration in the LDA could 
withstand judicial attack, as it has in National Association of Manufacturers v. Taylor.84 
However, as those cases observe, there may be instances where a specific disclosure of 
some activity in a particular case presents specific concerns.85 

The LDA tries to achieve its purposes (informing constituents and combatting 
corruption/encouraging accountability in an effective and workable way) through a 
clearly defined set of registration and disclosure provisions.  In this way, the Act works 
to meet the First Amendment requirement that regulation be narrowly tailored.  The 
definitions seek to limit the application of the LDA to only those cases that most directly 
implicate the reasons motivating its enactment.  The key definitions are of “lobbying 
contact” 86  and “lobbying activities” – one is a perquisite for the registration and 
disclosure requirements and the second shapes the scope of what is disclosed.   

Through these definitions, the burden of regulation is limited to a very specific 
population who conduct specific activities: people who make two lobbying contacts and 
spend twenty percent of their time preparing/carrying out lobbying activities.87 In the 
case of a lobbying firm or an organization that lobbies on its own behalf, there are 
particular monetary thresholds that must be satisfied before a lobbyist must register.88 
A “person or entity” that must register is broadly defined as “any individual, 
corporation, company, foundation, association, labor organization, firm, partnership, 
society, joint stock company, group of organizations, or State or local government.”89 
There are many important exceptions to the definition of a lobbying contact, including a 
communication that is made by a public official acting in his or her official capacity, and 
                                                
82 See, e.g., Buckley, 424 U.S. at 27; Citizens United, 558 U.S. 310 at 41. 
83 Id. at 41.  
84 National Association of Manufacturers v. Taylor, 582 F.3d. 1 (2009). 
85 Id. at 49-60. (The National Association of Manufacturers was specifically concerned that the LDA would 
“chill NAM members from participating in public policy initiatives for fear of the consequences of public 
disclosure”). 
86 Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 (codified as amended at 2 U.S.C. §§ 
1601-1607 (2008)), § 1602(3), in which a “lobbying contact” is defined as: “an oral or written 
communication (electronic communication included) to a covered executive branch official or a covered 
legislative branch official that is made on behalf of a client with regards to changes to i) Federal 
legislation ii) Federal rules iii) administration or execution of a Federal program or policy or iv) the 
nomination or confirmation of a person for a position subject to confirmation by the Senate. 
87 William V. Luneburg et al., THE LOBBYING MANUAL: A COMPLETE GUIDE TO FEDERAL LOBBYING LAW AND 
PRACTICE 77 (4th ed. 2009). 
88 Id. at 77. The most current monetary threshold regulations are: income for a lobbying firm on behalf of 
a client must exceed (or expect to exceed) $3,000 in a quarterly period, and registration is determined on a 
client-by-client basis; and for a lobbying firm, income must exceed (or expect to exceed) $11,500 in a 
quarterly period. 
89 Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 (codified as amended at 2 U.S.C. §§ 
1601-1607 (2008)), § 1602(3)(14). 



Spring	  2015	  
	  	  	  
41	  

 
any statement made in a medium of mass communication, among others.90 Unlike 
previous federal lobbying laws, coverage is triggered not only by a contact with certain 
legislative officials but also with some executive branch officials as well, such as “the 
President, the Vice President, officers/employees in the Executive Office of the 
President, and any officer or employee serving in a senior position in the executive 
branch.”91 The LDA also defined covered legislative branch officials, including:  

A Member of Congress, an elected officer of either House of Congress, or any 
employee of, or any other individual functioning in the capacity of an employee of – (1) 
a Member of Congress; (ii) a committee of either House of Congress; (iii) the leadership 
staff of the House of Representatives or the leadership staff of the Senate; (iv) a joint 
committee of Congress; and (v) a working group or caucus organized to provide 
legislative services or other assistance to Members of Congress.92 

Thus, the LDA defined executive and legislative branch lobbying so that the 
provisions would not apply to people who are not considered highly influential 
presences in Washington, but to expand the scope of past elected officials.  
  Once a person triggers the LDA’s coverage, then he or she must disclose, among 
basic information (including the names and addresses of lobbying clients and basic 
business descriptions), a statement of (A) the general issue areas in which the registrant 
expects to engage in lobbying activities on behalf of the client; and (B) to the extent 
practicable, specific issues that have (as of the date of the registration) already been 
addressed or are likely to be addressed in lobbying activities; and (6) the name of each 
employee of the registrant who has acted or who the registrant expects to act as a 
lobbyist on behalf of the client.93  

“Lobbying activities” that must be disclosed are “lobbying contacts and efforts in 
support of such contacts, including preparation and planning of activities, research and 
other background work that is intended at the time it is performed for use in contacts, 
and coordination with the lobbying activities of others.”94   
 As this brief overview suggests, coverage by the LDA is extensive but does not 
fully cover every action designed to influence policy. Throughout this paper, all 
lobbying covered by the LDA will be referred to as “hard” lobbying and all references 
to lobbying that is not covered will be called “soft” lobbying. The difference between 
hard lobbying and soft lobbying is akin to the difference between hard money and soft 
money in the campaign finance realm.95  In some cases, Congress intended not to cover 
certain activities, perhaps to assuage constitutional concerns or for other policy or 
political reasons. In other cases, those who wish to avoid disclosure for various reasons 
have taken advantage of unintended gaps in coverage. 
 For the purposes of this paper, soft lobbying can be characterized by political 
activity designed to inform more than to persuade, and takes place mainly in the form 

                                                
90 Id. at § 1602(3)(8)(b). 
91 Id. at § 1602(3)(3). 
92 Id. at § 1602(3)(4). 
93 Id. § 1602(4)(5)(a). 
94 Id. at § 1602(3)(7). 
95 Anthony Corrado et al., supra note 3, at 26.  
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of building up goodwill and networks. Common soft lobbying vehicles vary, but some 
examples of soft lobbying were provided by the Washington Post: “companies are 
investing in other messengers, such as nonprofit groups or academicians, that can 
provide expert testimony, shape news media coverage and change public opinion in 
ways that ultimately affect decisions in the nation’s capital.”96  Grassroots lobbying, 
otherwise defined as “attempts to influence legislation by attempting to affect the 
opinion of the public with respect to the legislation and encouraging the audience to 
take action with respect to the legislation” is also considered soft lobbying.97  The LDA 
was designed in a manner that excludes the definition of soft lobbying: “the Act focuses 
its attention on persons who are paid by others to lobby on their behalf.”98 

Congress responded to the growth of some soft lobbying after experience with 
the LDA when it enacted the Honest Leadership and Open Government Act 
(HLOGA)99 in 2007. The HLOGA contained one of the largest additions to lobbying 
regulations since the LDA. Perhaps the key provision of the HLOGA was to lower the 
thresholds for reported lobbying activity and require quarterly (as opposed to 
semiannual) reports on lobbying activities. More closely tied to the concept of soft 
lobbying, however, is that the HLOGA required lobbyists to reveal all the members of 
coalitions that hired them. This is essential to our discussion because interest groups 
(often the hotbeds of soft lobbying) exert their influence through such coalitions, which 
have preexisting influence and resources, as a way to broaden support.100 It should be 
noted that this rather forceful amendment was counterbalanced by language to “protect 
individuals from disclosure and that allows a coalition to meet some of the disclosure 
requirements by posting information on its website.”101 In addition, President Obama 
has placed further regulations on registered lobbyists through executive orders; for 
example, lobbyists have been barred from certain jobs and opportunities in the 
executive branch by executive order.102 

As federal lobbying laws began to more severely restrict the activities of paid 
lobbyists and the stigma associated with lobbying continued to increase among the 
public, some lobbyists began to deregister and curtail their activities so they fell just 

                                                
96 Tom Hamburger, Soft Lobbying’ War between Sugar, Corn Syrup Shows New Tactics in Washington 
Influence, WASHINGTON POST (Feb. 12, 2014), http://www.washingtonpost.com/politics/ (search “soft 
lobbying”; then follow “Soft Lobbying War between Sugar, Corn Syrup” hyperlink).  
97 “Direct” and “Grass Roots” Lobbying Defined”, IRS.GOV, http://www.irs.gov/Charities-&-Non-
Profits/Direct--and--Grass-Roots--Lobbying-Defined, (last updated Apr. 21, 2014).   
98 William V. Luneburg et al., THE LOBBYING MANUAL: A COMPLETE GUIDE TO FEDERAL LOBBYING LAW AND 
PRACTICE 48 (4th ed. 2009). 
99 Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, 121 Stat. 735.   
100 William Eskridge, Jr., Philip Frickey, Elizabeth Garrett & James Brudney, CASES AND MATERIALS ON 
LEGISLATION AND REGULATION: STATUES AND THE CREATION OF PUBLIC POLICY 301 (5th ed. 2014).    
101 Id. 
102 Ethics Commitments by Executive Branch Personnel, 74 Fed. Reg. 4673 (Jan. 26, 2009). Beyond this 
executive order, there are revolving door laws that regulate how soon political officials can become 
lobbyists, thus increasing the social stigma.  
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under the limits of lobbying regulations. 103 In addition, there continued to be a lack of 
strong enforcement of the LDA, which may encourage people to characterize borderline 
activity so that it is not regulated. 104  As a result, significant amounts of lobbying 
expenditures continued without any true traceable source105, which is one characteristic 
of soft lobbying.  Unregistered lobbyists keep a low profile and utilize other means of 
influence that do not require registration, such as grassroots lobbying and lobby days.106  
 The PPACA is one of the first large-scale opportunities to observe the effects of 
the LDA as amended by the HLOGA.  It is important to keep in mind that lobbying is 
not the only way to alter the shape and structure of the PPACA. The LDA lists eighteen 
exceptions to coverage,107 but officials acting under these exceptions could still exert 
heavy influence over the law, particularly through involvement in the formal processes 
of administrative rulemaking. Some executive branch contacts will be disclosed under 
the LDA, however.  Courts, frequently including the Supreme Court, also hold 
substantial power to influence the law by determining the constitutionality of certain 
provisions or interpreting ambiguous provisions.108 The activities of entities involved in 
litigation – either as parties or amici, which can be viewed as a sort of lobbying in the 
judicial realm – are not covered by the LDA but may still affect the contours of 
healthcare policy.   
 
PART II 
 

With this foundation and structure in mind, we now turn to a case study to see 
how the LDA operates in practice as the PPACA is enacted, implemented, and litigated 
over several years. This section will track lobbying activity related to the Patient 
Protection and Affordable Care Act (PPACA) over the course of five and a half years, 
from the time it was signed into law through the first half of 2014. The nature of 
lobbying activity is likely to change depending on the industry and its specific interests, 
so this case study focuses on three different industries that are and will continue to be 
heavily impacted by the new policy: business associations, the pharmaceutical industry, 
and health professionals.  

Business associations are defined as “chambers of commerce, as well as small 
businesses, pro-business and international trade associations.”109 The pharmaceutical 
industry, or “pharma,” encompasses “drug manufacturers, dealers of medical 

                                                
103 Kate Ackley, Street Talk: Unregistered Lobbyists Keep Business Humming, ROLLCALL.COM (Feb. 3, 2013, 6:30 
PM), http://www.rollcall.com/news/street_talk_unregistered_lobbyists_keep_business_humming-
222091-1.html?pg=1&dczone=influence. 
104 Ackley, supra note 32. 
105 Ackley, supra note 32.  
106 Ackley, supra note 32.   
107 Lobbying Disclosure Act of 1995, Pub. L. No. 104-65, 109 Stat. 691 (codified as amended at 2 U.S.C. §§ 
1601-1607 (2008)), § 1602(3)(8)(b).  
108 See National Federation of Independent Businesses v. Sebelius, 132 S. Ct. 2566 (2012); see also King v. 
Burwell, 759 F.3d 358 (4th Cir. 2014); Halbig v. Burwell, 758 F.3d 390 (D.C. Cir. 2014  
109 Monica Venditouli, Business Associations Background, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/background.php?id=N00&year=2014 (last updated Sept. 2013).  
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productions, nutritional and dietary supplements.” 110  Health professionals include 
“various physicians, psychiatrists, dentists, chiropractors, pharmacists, nurses, 
nutritionists, and anyone else providing health care services—and their respective 
professional associations.”111  

The data on these groups comes from lobbying reports compiled on 
OpenSecrets.org, a website from the Center for Responsive Politics, a research group 
that “tracks money in U.S. politics and its effect on elections and public policy.”112  The 
reports themselves are filed with the House of Representatives. Lobbying data is 
compiled from quarterly reports as required under amendments to LDA made by the 
HLOGA. Enacted in 2007, the HLOGA contained one of the largest additions to 
lobbying regulations since the LDA. The data includes total expenditures per industry, 
bills lobbied, and a list of top spending clients per industry. The data also includes the 
total number of lobbyists and clients per year as well as names of officials contacted.  
 The PPACA marked controversial changes in America’s health care 
environment. President Obama’s monumental health insurance reform bill launched a 
long legislative battle to enact the PPACA. During this legislative effort, lobbyists 
retained by or employed by clients involved in healthcare engaged in higher levels of 
activity, with federal lobbying expenditures reaching their peak in 2010.113 After 2010, 
lobbying statistics show a slow decline in activity. In the first half of 2014, federal 
lobbying is only down $4 million from the equivalent time period in 2013, a relatively 
small gap. Lobbying activity appears to be leveling off, but future activity will depend 
on many factors to be discussed.  

Three principal themes will anchor the analysis of the specific lobbying activity by 
these economic groups: 1) Pharma had a particular interest in negotiating a deal with 
the government early in the legislative battle surrounding PPACA, and it succeeded in 
this goal. Since the law was passed, pharma has not been as involved in the legislative 
process as the other two industries in this case study because it is enjoying the benefits 
obtained from the Administration in return for early support of the bill. 2) During the 
years examined in this case study, the business community had a number of important 
concerns with regard to the PPACA. When the act was passed, the industry turned its 
attention toward issues outside the realm of the PPACA, such as tax laws, employment 
issues and trade policy. Bills regarding taxes and employment issues that the business 
industry began focusing on bills related to the PPACA, but only in targeted and minor 
ways (as opposed to sweeping reforms and calls for repeal). Arguably, this sector was 
the most affected by the economic downturn in 2011, causing it to scale back its 
lobbying activity. 3) The issues for health professionals in this arena are enduring.  The 
                                                
110 Aaron Kiersh, Pharmaceuticals/Health Products Background, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/background.php?id=H04&year=2014 (last updated Mar. 2010).  
111 Monica Venditouli, Health Professionals Background, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/background.php?id=H01&year=2014 (last updated Sept. 2013). 
112 Center for Responsive Politics, Our Mission,  OPENSECRETS.ORG https://www.opensecrets.org/about/ 
(last visited August 1, 2014). 
113 Russ Choma, Lobbying in First Six Months Almost Level With Previous Year, OPENSECRETS.ORG (Jul. 30, 
2014), http://www.opensecrets.org/news/2014/07/lobbying-in-first-six-months-almost-level-with-
previous-year/. 
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PPACA itself did not introduce new matters on which to lobby so much as it served as a 
vehicle that implicated some of these longstanding concerns.  These issues continue to 
draw the attention of this sector even in what was a largely gridlocked Congress. 
 
 The earlier years of the PPACA’s life –even before it was written – were most 
essential to the pharma industry’s strategy of negotiating a quick deal. In 2009, the 
pharma industry saw its highest amount of reported lobbying expenditures and the 
highest expenditures of all the industries in this case study.114 During this time, the 
pharma industry primarily lobbied the legislative branch, but also sought to influence 
the executive branch due to the President’s key role in pushing this proposal and as the 
leader of a unified Democratic Congress.115  
 Lobbyists for the pharma industry wanted to negotiate deals early on to protect 
its interests. Around this time, several brand name drugs were facing expiring patents, 
which would result in a flood of cheaper generic drugs. In this vulnerable state, the 
pharma industry saw a two-fold benefit to supporting the PPACA. The first benefit of 
endorsement would be to increase the number of customers. The PPACA would 
provide healthcare to a population of citizens that did not have access to healthcare 
before, and these citizens were previously untapped potential sources of revenue for 
drug companies. Furthermore, by influencing the PPACA in a way that would 
minimize any negative financial impact on the drug industry (which contained 
provisions that could be a large financial drain to the industry), pharma would be able 
to “maximize profits.”116  
 
2010 
 

In 2010, when President Obama signed the PPACA into law, the pharmaceutical 
industry began to slowly decrease its lobbying activity. The industry focused more 
heavily on the executive branch of government as a means to shape the regulation of 
the legislation. In August 2010, one of the pharmaceutical industry’s last major 
legislative modifications to the PPACA was passed. This was a bill that expanded the 
definition of average manufacturer price (AMP) to include drugs that are not 
necessarily retail drugs (AMP usually only applies to retail drugs distributed in retail 
pharmacies).117 This bill is an FAA bill that appears at face value to be entirely unrelated 
to the PPACA. However, this points to how difficult it was to amend the PPACA – 
small amendments had to be put on unrelated bills.  
                                                
114 Center for Responsive Politics, Pharmaceuticals/Health Products, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=H04&year=2009 (last visited August 2, 2014). 
115 Center for Responsive Politics, Pharmaceutical Rsrch & Mfrs of America: Bills Lobbied 2009, 
OPENSECRETS.ORG, https://www.opensecrets.org/lobby/clientbills.php?id=D000000504&year=2009 (last 
visited August 1, 2014).  
116 Bruce Jaspen, Obamacare Will Bring Drug Industry $35 Billion in Profits, FORBES.COM (May 25, 2013), 
http://www.forbes.com/sites/brucejapsen/2013/05/25/obamacare-will-bring-drug-industry-35-billion-
in-profits/. 
117 FAA Air Transportation Modernization and Safety Improvement Act, Pub. L. No. 111-226, 124 Stat. 
2389, 2394 (2010).   
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In contrast, 2010 was a peak lobbying year for the business associations, with 
spending reaching nearly $200 million. 118  Lobbying in this industry was targeted 
primarily at the legislature.119 Most of the lobbying expenditures of this industry—
around $157 million of the $199.8 million – came from the United States Chamber of 
Commerce, using its own lobbyist-employees. The U.S. Chamber of Commerce is a 
business advocacy group that represents the interests of a variety of businesses, both 
large and small, throughout the United States. 120  The activity of the Chamber of 
Commerce is a microcosm for the activity of businesses in the U.S. Its activity was 
heightened during this time due to the legislative push to get the bill signed into law 
with favorable provisions.  

Lobbying reports reveal that in 2010, the U.S. Chamber of Commerce was 
focused on several key issues, primarily implementation, funding and appropriations to 
accomplish the bill’s ambitious purpose, the individual mandate, and Medicare Part D 
non-interference legislation. The Medicare Part D subsidy provides prescription drug 
coverage to Medicare participants who are also retirees.121 Under the PPACA, the Part 
D subsidy was eliminated; as a result, employers would have to take on an increased 
income tax liability. It would cost employers more to provide prescription drug 
coverage to retirees. Thus, the business association sector sought to shape legislation to 
avoid heightened costs to the industry.  
 In 2010, the National Federation of Independent Businesses (NFIB) was the third 
largest contributor to overall spending from the business sector that year, spending $6.5 
million. 122  The NFIB is a group that represents small businesses, and thus has a 
narrower scope than the U.S. Chamber of Commerce. The NFIB describes its typical 
member as one that “employs 10 people and reports gross sales of about $500,000 a 
year.123  Under the PPACA, small businesses were concerned that they could not afford 
mandated insurance for their employees, notwithstanding the proposal to provide tax 
credits. The credits’ utility was doubtful because of the elaborate framework to 
determine the amount of credit a small business could receive and the restrictive nature 

                                                
118 Business Associations, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=N00&year=2014 (last visited August 1, 2014). 
Discussion taken largely from this source rather than noted in separate footnotes. 
119 US Chamber of Commerce Bills Lobbied, 2010, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/clientbills.php?id=D000019798&year=2010 (last visited August 1, 
2014).  
120 About the U.S. Chamber, USCHAMBER.COM, https://www.uschamber.com/about-us/about-us-chamber 
(last visited August 1, 2014).  
121 Institute for Healthcare Consumerism, Health Care Reform: Elimination of Retiree Drug Subsidy Deduction, 
THEIHCC.COM, http://www.theihcc.com/en/communities/policy_legislation/health-care-reform-
elimination-of-retiree-drug-sub_gby0u0ss.html (last visited July 31, 2014).  
122 Business Associations, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=N00&year=2010 (last visited August 1, 2014).  
123 Nat’l Fed’n of Indep. Bus., Who NFIB Represents, NFIB.COM, http://www.nfib.com/about-nfib/what-is-
nfib/who-nfib-represents/ (last visited August 1, 2014).  



Spring	  2015	  
	  	  	  
47	  

 
of the credit.124 This particular provision was burdensome to many small businesses, 
and resulted in a considerable amount of lobbying activity from the NFIB.  
 The health professionals industry was also active in 2010. Health professionals, 
especially physicians, began to be concerned about their income because the PPACA 
would cut physicians’ Medicare reimbursement. This concern would remain relatively 
constant over the years of this case study and is a likely contributor to the somewhat 
stable pattern of lobbying the legislative branch of government.125 In fact, the current 
reimbursement scheme is a matter of constant legislative activity; thus, this interest 
extends beyond the PPACA.126 
 However, Figure 1 shows that despite an increase in lobbying expenditures of 
around $1,000,000 by this sector, the number of registered lobbyists in the health 
professionals industry went down from 2009 to 2010.  While this dip does not in itself 
seem significant, it is worth noting that the number of registered lobbyists decreases 
while the total expenditure amounts increase. Assuming some of those previously 
active remain active but in ways that escape disclosure, a substantial amount of 
lobbying expenditures may be overlooked by data disclosed under the LDA. While 
lobbyists may deregister and curtail their activities so they fall just under the limits of 
the lobby laws, their influence may continue to affect the government.127 Unregistered 
lobbyists “make the difference [in unexplained expenditures],” not only by keeping a 
low profile, but also by utilizing other means of influence that do not require 
registration.128  
 
 

                                                
124 U.S. Chamber of Commerce, Health Care Implementation Timeline, USCHAMBER.COM, 
https://www.uschamber.com/sites/default/files/legacy/chambers/files/032610chamberhealthcareimp
lementationtimelinefinal.pdf (last visited August 1, 2014).  
125 Center for Responsive Politics, Health Professionals: Industry Profile, Summary 2010, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=H01&year=2010 (last visited August 1, 2014). 
126 Center for Responsive Politics, American Medical Assn: Issues, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/clientissues.php?id=D000000068&year=2014 (last visited August 1, 
2014) (for the years 2009-2014 on dropdown menu labeled “Year”).  
127 Ackley, supra note 32. 
128 Ackley, supra note 32. 
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2011 
 
 The U.S. Chamber of Commerce, the largest indicator of business association 
activity in this case study, nearly halved its total expenditures in healthcare in 2011, but 
continued to lobby both the executive and legislative branches. The number of 
registered lobbyists for the industry was at a new low since HLOGA increased lobbying 
restrictions.129 This trend is more typical than the health professional’s industry: as the 
total amount of expenditures decreased, the total number of registered lobbyists also 
decreased.  
 Two bills passed in 2011 may explain this reduction in lobbying activity by the 
business association industry. The first bill repealed the paperwork mandate requiring 
that vendors completing transactions of $600 or more fill out 1099 forms.130 Repealing 
this bill saved many businesses a substantial amount of money. The second bill 
repealed a program that would have allowed “free choice vouchers.”131 Said vouchers 
would have encouraged many workers (particularly young and healthy ones) to opt out 
of their employer healthcare plans. Repealing the “free choice vouchers” program also 

                                                
129 Center for Responsive Politics, Lobbying Expenditures Slump in 2011, OPENSECRETS.ORG (Jan. 26, 2012), 
https://www.opensecrets.org/lobby/indusclient.php?id=N00&year=2011. 
130 Comprehensive 1099 Taxpayer Protection and Repayment of Exchange Subsidy Overpayments Act of 
2011, Pub. L. No. 112-9, 125 Stat. 36 (2011).  
131 Department of Defense and Full-Year Continuing Appropriations Act of 2011, Pub. L. No 112-10, 125 
Stat. 38, 168.  
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saved the industry money. These two laws were major successes for the industry; 
following their enactment, lobbying spending in the business sector dropped off 
sharply, reaching only $106.5 million.132 Once the industry achieved these successes, 
they may have reduced their spending, at least until the next issue arose.  This decline 
could also have been a result of causes other than increased regulation on registered 
lobbyists, including the economic slump in 2007-8 and continued political gridlock in 
Congress.133 
 Turning to the pharma industry, we find that the period of 2011-2012 marks 
when one of the most important deals the pharma industry cut regarding the PPACA – 
the introduction of increased prescription drug rebates – became effective.134 This deal 
would reduce healthcare costs by shifting most of the expense of making drugs to the 
pharmacies and drug companies, rather than the patients’ pocket. In return, the pharma 
industry would receive rebates anywhere between 15-23% for brand name drugs and 
11-13% for generic drugs.135 Estimates of the income that the pharma industry would 
gain from this deal range between $10 billion to $35 billion.136  As their lobbying 
expenditures go down, so does the amount of registered lobbyists and clients. These 
data indicate a shift away from governmental focus toward the regular course of 
business for the pharma industry.  
 In 2011, topics of interest for health professionals relating to the PPACA included 
repealing such provisions as the one that limited Medicare exceptions to the general 
rule of prohibiting physician referrals to particular hospitals.  In addition, proposals 
made in Congress included transparency reports regarding physician ownership 
and/or investment interests.137 Such reports would help increase the public awareness 
of pecuniary relationships between health professionals and drug/device 
manufacturers.138 These proposals sparked lobbying efforts that were directed primarily 
at the legislature.  
 
2012 
 
 In 2012, the business association sector saw a jump in overall lobbying spending, 
reaching around $173 million. Figure 3 demonstrates an interesting change in the 
                                                
132 Center for Responsive Politics, Business Associations Industry Profile: Summary, 2014, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=N00&year=2014 (last visited August 1, 2014). 
Discussion taken largely from this source rather than noted in separate footnotes. 
133 Center for Responsive Politics, supra note 61. 
134 Medicare Newsgroup, Medicare FAQs: What is the Pharmaceutical Industry’s Position on the Affordable Care 
Act?, MEDICARENEWSGROUP.COM, http://www.medicarenewsgroup.com/news/medicare-
faqs/individual-faq?faqId=f25bdc56-513a-41fa-8efc-2f18af4107a1 (last visited August 2, 2014). 
135 Medicare Newsgroup, supra note 63  
136 Jaspen, supra note 48. 
137 Center for Responsive Politics, American Medical Association LD-2 Disclosure Form, OPENSECRETS.ORG, 
http://soprweb.senate.gov/index.cfm?event=getFilingDetails&filingID=495366D6-35F5-4803-842E-
09807BF41718&filingTypeID=69 (last visited August 2, 2014).  
138 Centers for Medicare & Medicaid Services, Fact Sheet for Physicians, CMS.GOV, 
https://www.cms.gov/Regulations-and-Guidance/Legislation/National-Physician-Payment-
Transparency-Program/Downloads/Physician-fact-sheet.pdf (last visited August 2, 2014). 
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business sector’s lobbying expenditures this year: since the PPACA was passed, the 
fewest number of lobbyists were registered that year, yet 2012 had higher amounts of 
recorded lobbying expenditures than 2011, again indicating likely undisclosed lobbying 
activity. Such a phenomenon could indicate that the number of lobbyists is not the main 
factor driving expenditures. Other causes will be explored shortly. 
 

 
 
 In 2012, the lobbying expenditures and the number of registered lobbyists in the 
health professionals sector continued to fall to $80.8 million. Lobbying reports disclose 
that the American Medical Association, one of the primary sources of lobbying 
dollars,139 was still advocating for the same issues it had pushed in the years 2009-
2011.140 
 
2013 
 

In 2013, reported lobbying expenditures for the business industry returned to 
2011 levels, as did the number of reported lobbyists. Perhaps this occurred because the 
provisions of the PPACA that were implemented in 2013 did not have a devastating or 
burdensome effect on businesses. The year 2013 saw elimination of Part D subsidy in 
Medicare coverage.141 To reduce their resulting increase in expenses, employers simply 
stopped offering retiree prescription drug benefits, and Medicare (as enhanced by the 
PPACA) closed gaps in this retiree drug coverage. All parties would save money, 
although such savings may have occurred at the expense of the federal deficit. The 
interests of the business sector were mollified, potentially explaining the decrease in 
                                                
139 Center for Responsive Politics, Health Professionals, Industry Profile: Summary, 2010, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/indusclient.php?id=H01&year=2010 (last visited August 2, 2014). 
140 Center for Responsive Politics, American Medical Association Bills Lobbied, 2012, OPENSECRETS.ORG,  
https://www.opensecrets.org/lobby/clientbills.php?id=D000000068&year=2012 (last visited August 2, 
2014). 
141 U.S. Chamber of Commerce, supra note 55. 
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spending that year. Although the bulk of lobbying surrounding this specific issue 
occurred in 2010, as stated earlier, residual lobbying continued in 2013, likely due to 
delayed effective dates.142  
  For the health professionals sector, the level of lobbying expenditures increased, 
as did the number of registered lobbyists. Figure 4 shows the increase in lobbying in the 
health professionals industry relative to the two other fields studied in this paper. 
Given the stable nature of the total amount of lobbying expenditures, this increase does 
not seem significant, especially since reports on OpenSecrets.org demonstrate that the 
same issues relating to healthcare reform in this industry continued to be raised.143 
 

 
 
2014 
 
 Currently, legislative activity regarding the PPACA has reached a plateau. Since 
January 2014, the public is observing the law in action. According to lobbyist Julianne 
Broyles of California Advocates, lobbying activity will likely increase from current 
levels two or three years from now, as Americans begin to interact more directly with 
the PPACA than before and develop opinions regarding its effectiveness.144 Also, 2014 
was an election year for Congress. Many political officials scaled back involvement in 
partisan issues such as the PPACA to focus on the election and to devote their time to 
less divisive issues where progress could be made. These decisions shaped the lobbying 
activity and can explain the lower levels of lobbying reported pertaining to the PPACA. 
                                                
142 Center for Responsive Politics, Medicare and Medicaid, Specific Issues, 2013, OPENSECRETS.ORG, 
https://www.opensecrets.org/lobby/issue_spec.php?id=MMM&year=2013 (last visited August 2, 2014).  
143 Center for Responsive Politics, supra note 70. 
144 Telephone Interview with Julianne Broyles, Legislative Advocate, California Advocates (Aug. 1, 2014). 

0

50

100

150

200

250

300

2008 2010 2012 2014 2016

Ex
pe

nd
itu

re
s (

in
 M

ill
io

ns
 of

 $
)

Year

Figure 4. Overall Lobbying 
Expenditures Per Industry

Business Associations
Pharmaceuticals
Health Professionals



52 Journal	  of	  Law	  &	  Society	  Volume	  VII	  Issue	  I	  
 

Moreover, it is possible that the industries spent more money on campaign 
contributions and expenditures (rather than lobbying expenditures) to shape the 
legislature that will deal with the issues over the next several years. However, 2014’s 
lobbying expenditures appear to be higher than those observed at the halfway points in 
other years examined in this case study. Thus, it may be too early to draw firm 
conclusions about 2014’s activity. However, the second half of the year will be more 
indicative of the lobbying climate in Washington D.C. and historically, lobbying 
expenditures go down in the second half of the year.145 
 Although the data collected on lobbying expenditures only covers the first six 
months of the year, several of the most important provisions of the PPACA went into 
effect this year.  The individual mandate went into effect, and for the first time, the 
PPACA has begun to offer healthcare coverage to the public majority. More important 
to the business sector is the employer mandate, which created a substantial paperwork 
burden for businesses and deep concerns about compliance.146 This mandate leaves 
businesses (especially large businesses) rushing to meet deadlines of regulations that 
they find difficult to understand.  For example, many are working to correctly classify 
employees as part-time or full-time in the face of unclear regulations and the threat of 
large penalties. The implementation of the employer mandate accounts for lobbying 
activity observed in this industry. 
 For the business industry, one important bill passed Congress, 147 
notwithstanding the aspects of 2014 that made legislative action difficult (not only was 
2014 the year that the PPACA first went into effect, it was also a midterm election year). 
This bill did away with the cap on deductibles for small group plans, thereby allowing 
small businesses more freedom to offer their own plans with high deductibles. For the 
business industry, particularly the NFIB, this would be a huge success. Relatively high 
levels of lobbying in the early part of 2014 may reflect efforts to influence the shape of 
this law.  
 As for soft lobbying, it is difficult to ascertain its extent, but provided that the 
recent trends are continuing, it is highly probable that unregistered lobbying practices 
are continuing. As a result of soft lobbying, lobbying expenditures reported under the 
LDA do not fully reveal the amount of influence that industries actually have over the 
enactment and implementation of the PPACA. After enactment, litigation by the 
business industry increasingly shapes and influences the PPACA. Recent court cases, 
which will be examined in Part III, exert considerable influence over how the PPACA is 
implemented throughout the United States.  Of course, expenditures relating to 
litigation by parties and amici is not disclosed by the LDA.   
 
 PART III 
 
 The case study of the three industries and the PPACA allows us to draw 
preliminary conclusions about the future of lobbying activity related to PPACA and to 
                                                
145 Russ Choma, supra note 45 
146 U.S. Chamber of Commerce, supra note 55 
147 Protecting Access to Medicare Act of 2014, Pub. L. No. 113-93, 128 Stat. 1040.  



Spring	  2015	  
	  	  	  
53	  

 
offer more general conclusions about whether the LDA has achieved its originally 
intended purposes, including suggesting modifications to ensure that the LDA better 
serves those purposes.  
 
A. FUTURE LOBBYING ACTIVITY SURROUNDING THE PPACA 
 
 Given the consistent downward trend in pharma lobbying and the absence of 
any change in the regulatory environment, it is likely that the amount of lobbyists and 
overall expenditures in the industry will continue to decrease, or at least level out. 
Lobbyists for pharma already shaped the legislation to the benefit of the industry; thus, 
the only matters that could cause a considerable amount of lobbying activity from this 
sector would be new ones. Pharma remains in a monitoring posture to ensure that 
nothing unravels its deal or threatens it. Such monitoring often falls outside the activity 
disclosed under the LDA because it can be characterized, for example, as strategic 
advice falling outside the LDA’s definitions.  

The issues that attract the highest amounts of lobbying in the business industry 
are not necessarily specific to the PPACA. Therefore, lobbying directly related to the 
PPACA is likely to decrease as lobbyists turn to issues elsewhere. After several years of 
implementing the PPACA, lobbying activity may increase again as practical questions 
of application are raised, but it is doubtful that such an increase would be notable in the 
near term due to gridlock in the government. This industry is also more sensitive than 
the others to economic slumps that may occur. In contrast, pharma is an industry that 
was already looking strategically ahead at the time of the PPACA’s writing and was 
thus able to negotiate a favorable deal. Pharma is relatively safeguarded as a result and 
health professionals will always have ill patients that require attention.  

In the healthcare professional industry, Medicare/Medicaid payments and 
reimbursements and other provisions affecting incomes are a constant cause of lobbying 
activity. In the future, the cause of lobbying activity surrounding the PPACA 
specifically will probably be a result of the American public’s experience with health 
care shaped by the PPACA. More likely than not, the lobbying activity will not cause a 
large disturbance in the health professionals industry in the future. Specific issues with 
regards to implementation may arise, but it is doubtful that lobbying activity related to 
the PPACA will change considerably.  
 This analysis has differentiated in each industry, but all are subject to the same 
current reality of the legislative process. Given the current state of gridlock, it is 
unlikely that major changes to the PPACA in the near term will occur by lobbying the 
legislative branch, or even the executive branch. The effect of lobbying attempts in the 
coming years will depend on the nature of both the legislative and executive branches. 
Whether or not the government will be receptive, and the extent of the government’s 
reaction to lobbying efforts, relies on the type of officials in a position of power. For 
example, in the next two years at least, there will be a Republican Congress, but a 
Democratic President. It seems gridlock in the future is quite likely.  
 However, while gridlock certainly decreases the need for industries to lobby, 
reduced expenditures may reflect a shift in lobbyist behavior from hard to soft 
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lobbying. The Center for Responsive Politics148 suggests that the reported declines in 
lobbying activity may be exaggerated “in the context of overall trends.” It argues that 
while it is true that lobbying expenditures and the number of registered lobbyists have 
declined, these lobbyists continue to influence policy from just under the LDA 
registration requirements. They are able to do this by “simply changing their job duties 
to avoid needing to disclose their lobbying activities.” The data of the case study may 
support this conclusion: the lobbying clients spending the most in 2012 spent more than 
previous years (thus reversing the overall downward trend of lobbying) by at least 19% 
more than the equivalent group in 2007 (the year heavier lobbying restrictions under 
the HLOGA went into effect) but did so with 25% fewer lobbyists. Assuming those 
people are still engaged in the same general activities they were when they were 
registered lobbyists, we might conclude that their activity is no longer being captured 
by the LDA requirements. 
 There are several other plausible explanations for such observations, including 
consolidation of the market, or fewer clients being involved (or more clients choosing to 
work through coalitions), to name a few. Moreover, the nature of work that needs to be 
done in the absence of legislative action is not the kind of activity covered by the LDA. 
Such an explanation does not implicate lobbyists in “shadow advocacy,” as the Center 
for Responsive Politics suggests.  For example, the three industries may have shifted 
their attention from the political branches to the judicial realm as they use lawsuits to 
challenge the PPACA and its provisions. 
 In the years following enactment, a large chunk of the opposition to the PPACA 
has been expressed through lawsuits, which, if successful, could greatly hinder the 
workability and original purpose of the PPACA. Significant current lawsuits concerning 
the PPACA present questions of statutory interpretation that may undermine the ability 
of the law to achieve its desired ends, while earlier challenges focused on the 
constitutionality of the PPACA. In National Federation of Independent Businesses v. 
Sebelius,149 the Supreme Court, in an opinion written by Chief Justice Roberts, upheld 
the constitutionality of the bill as a tax, thus allowing the administration to move 
forward with implementation of PPACA. From that point on, the judicial branch would 
see various attempts to restructure the PPACA by attacking particular provisions. 
 More recent attempts to undermine the PPACA emerged in two conflicting 
appellate court cases: King v. Burwell150 and Halbig v. Burwell.151 Both cases centered on 
the question of whether or not it was within the federal government’s right to provide 
tax subsidies to qualified taxpayers who purchase insurance on federal rather than state 
exchanges. The PPACA called for insurance marketplaces (“exchanges”) to be 
established by the states, and tax subsidies were provided to some purchases of such 
insurance. However, many states did not create exchanges, but relied on the federal 
government to do so.  The Internal Revenue Service (IRS) allowed certain purchasers of 

                                                
148 Dan Auble, Lobbyists 2012: Out of the Game or Under the Radar? (Mar. 20, 2013), available at 
http://www.opensecrets.org/news/2013/03/lobbyists-2012-out-of-the-game-or-u/.   
149 National Federation of Independent Businesses v. Sebelius, 132 S. Ct. 2566 (2012)  
150 King v. Burwell, 759 F.3d 358 (4th Cir. 2014). 
151 Halbig v. Burwell, 758 F.3d 390 (D.C. Cir. 2014). 
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insurance through federal exchanges to take advantage of the tax subsidy, 
notwithstanding unclear legislative language on this question. Both King and Halbig 
ruled on the question of whether or not the IRS’s regulation that provided for subsidies 
on both state and federal run exchanges is permitted. The PPACA only explicitly 
provides for subsidies at the state exchange level. In other words, these cases are 
questions of how strictly or loosely the language of statutes such as the PPACA should 
be read and interpreted.  
 The two circuit courts reached different conclusions about the meaning of the 
PPACA. The Supreme Court has subsequently taken the case (the two cases, King and 
Halbig are now joined together as one before the Court), which it will hear this spring 
with the decision to come out in June. The outcome of the Supreme Court case will 
resolve the circuit split. In the meantime, the government continues to allow federal 
subsidies. The importance of these two cases with respect to shaping the PPACA is 
nearly as monumental as the first judicial challenge. If the plaintiffs ultimately prevail, 
the cost of health care coverage in states that do not establish state exchanges will rise, 
leaving many citizens unable to afford insurance.  This would result in a “mass exodus” 
from the health coverage mandated by the PPACA.152 In both of these cases before the 
Supreme Court, numerous amicus briefs were filed153as evidence of efforts to sway the 
court’s decision.  Of course, “lobbying” does not occur with respect to the judicial 
branch, but the expenditures directed at influencing the judicial outcomes through 
briefs and argument require financial resources not available for efforts directed at the 
less-active political branches.  The action is now largely in a realm expressly and 
appropriately unregulated by the LDA, a situation that surely affects the level of 
reported lobbying expenditures. 
 
B. EFFECTIVENESS OF THE LDA  
 
 In 1995, the drafters of the LDA set out to achieve three purposes: disclosure to 
empower the public, especially voters; provisions to ensure workability; and 
transparency to increase public confidence in government by exposing activity that may 
be corrupt or appear to be. The political landscape that existed in 1995 when the LDA 
was passed into law is a different landscape (not only politically, but also socially, 
culturally, and economically) than the one that exists today. The LDA, created nearly 
two years ago, has undergone major changes to enhance its effectiveness in the political 
sphere.  

First and foremost, the LDA is designed to inform the public through disclosure 
of the efforts of paid lobbyists to alter policy. The documents that are searchable and 
downloadable on public databases (the LD-2 forms) serve as vehicles to inform the 
public and serve the value of transparency. Such forms were instrumental in this case 

                                                
152 Jonathan Turley, Get Ready for an Even Bigger Threat to Obamacare, LATIMES.COM (Jun. 30, 2014), 
http://www.latimes.com/opinion/op-ed/la-oe-0701-turley-obamacare-subsidy-halbig-20140701-
story.html. 
153 See generally Amicus Briefs for King v. Burwell, 759 F.3d 358 (4th Cir. 2014), 2014 WL 2891602, 2014 
WL 1219113, 2014 WL 1220343 et.al. 
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study, and were found on various public websites. While it is true these forms are 
available and easily accessible, the forms themselves are confusing, with jumbled 
information. Some are incredibly detailed, listing each provision being lobbied and 
why, while others are sparse, listing only general bills sparking lobbying activity that is 
likely to be more targeted to specific issues. Such inconsistency in the quality of the 
information provided requires a thorough and relatively time consuming examination 
of each form to find what one is looking for, a task that can sometimes be unsuccessful.  

Further, the sheer number of forms is daunting. Should a citizen know precisely 
what he/she is looking for, perhaps the process of finding the LD-2 form in question 
will be efficient, but to the curious constituent, the path to being an informed citizen 
becomes a burden. To this end, the LDA becomes a victim of its own implementation. 
Lobbying reports under the LDA possess great capacity to provide citizens and voters 
with the information they need to make good decisions, provided they know what they 
are looking for. As a general search database, the Office of the Clerk of the U.S. House 
of Representatives’ website is tedious and requires specific knowledge of the particular 
group, provision, or lobbying form being searched for. This undermines the open and 
informative spirit of the LDA by alienating those who are more generally curious about 
lobbying activity.   

In cases where a voter is looking for a general sense of the landscape or does not 
have a specific issue in mind to investigate, the effectiveness of the LDA is dependent 
on an intermediary. Websites such as OpenSecrets.org provide more visually pleasing 
and cohesive data compilations using the official reports. Such intermediaries offer 
information that can be accessed from very general search terms, and are, on the whole, 
more user-friendly. For this paper, OpenSecrets proved to more beneficial in the 
beginning stages of research, providing general information and background to point 
the research in the right direction. It also contained more detailed listings, including 
specific bills lobbied and copies of the accompanying official LD-2 forms.  

However, the presence and importance of intermediaries, such as 
OpenSecrets.org, can be a potential cause for suspicion in some citizens because such 
sources may have their own agendas.154 It may be preferable and more trustworthy, in 
some citizens’ minds, to rely on government websites. Thus, governmental entities 
should consider presenting data in the same style as that of OpenSecrets.org. To 
enhance the ability of the LDA to meet its purpose, especially for the curious 
constituent, the government should create a more synthesized and cohesive database. It 
is likely that the reason such changes have not already been made stems back to the 
reason why lobbying regulation was difficult to pass in the first place: opposition from 
politicians. As such, it is even more unlikely that politicians will advocate for the 
                                                
154 Center for Responsive Politics, Our Mission: Inform, Empower, Advocate, OPENSECRETS.ORG, 
https://www.opensecrets.org/about/, (last visited August 7, 2014). The Center for Responsive Politics 
(CRP) has three central tenets: “to inform citizens about how money in politics affects their lives, [to] 
empower voters and activists by providing unbiased information, and [to] Advocate for a transparent 
and responsive government.” The CRP is financially supported by “a combination of foundation grants, 
individual contributions and income earned from custom research and licensing data for commercial 
use.” The CRP also does not accept contributions from businesses, labor unions or trade associations, 
remaining unaffiliated.  
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synthesis of information into user-friendly formats. Constituents will be left relying on 
intermediaries, hopefully taking account of the reality such intermediaries may have 
their own separate agendas that will shape their presentation of the data.  

We can also draw some conclusions from the case study about the content of the 
reports, not just their presentation. Here, there is a gap in the LDA with regards to soft 
lobbying, particularly grassroots lobbying. This activity is not mentioned in the above 
case study because it is not as traceable as hard lobbying, but it is a crucial (albeit 
unchecked) facet of public influence. Congress has not been willing to regulate 
grassroots lobbying, drafting the LDA explicitly to exempt such activities from 
coverage.155 As was the case in campaign finance reform, it is difficult to broaden the 
scope of the type of lobbying activity being regulated without treading on 
constitutionality complications. However, in today’s age of advanced computer 
technology, information has become more accessible than in the past, and the influence 
of grassroots lobbying may have thus grown. The changes in technology make it more 
possible for individuals to lobby, if not directly, than indirectly by stirring the emotions 
of a public that is constantly “plugged in.” Again, any attempts to address this issue 
will most likely run into the same constitutional roadblocks seen earlier. The state 
interest needs to retest its priorities in today’s age of mass communication – is the state 
interest of regulating grassroots lobbying (now more influential than it has ever been 
before) in fact weightier than the burden on free speech and the right to petition? If this 
question fails the First Amendment test, the influence of grassroots lobbying will 
remain unchecked.     

Regardless of how lobbying is specifically disclosed, or how user-friendly such 
disclosure is, if the LDA has discouraged corruption, it has achieved at least one of its 
goals. The vast majority of citizens will most likely not hunt for LD-2 or LD-203 forms, 
or even go on sites such as OpenSecrets.org. However, should a scandal involving 
lobbyists erupt, or should “nefarious” activity end up in national news, public 
confidence in the integrity of the government will further erode. In other words, the 
strength of the LDA is not necessarily the direct effect it has on the citizens, but rather, 
the effect it has on members of the political community who are concerned about 
publicity caused by a major influence-peddling scandal, which the media or other 
intermediaries might find easier to detect because of LDA disclosure. The ongoing 
direct effect on citizens is, in actuality, secondary. The LDA’s true test of effectiveness 
lies in its ability to deter corruption, or the appearance of it from the politicians 
themselves.  

To this end, there is confusion as to whether or not corruption decreased since 
the LDA. In 2007, the LDA was found lacking in some areas, and thus the Honest 
Leadership and Open Government Act (HLOGA) was written to enhance 
effectiveness.156 Since that time, there have been no major changes of a similar nature 
made directly to the LDA. That being said, there have been several occasions on which 
                                                
155 William V. Luneburg et al., THE LOBBYING MANUAL: A COMPLETE GUIDE TO FEDERAL LOBBYING LAW 
AND PRACTICE 77 (4th ed. 2009). 
 
156 Honest Leadership and Open Government Act of 2007, Pub. L. No. 110-81, 121 Stat. 735.   
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the public has questioned the integrity of the government as a result of certain lobbying 
activities. An example of this type of occasion was when the public gained insight to the 
pharma industry’s role in shaping the PPACA. 

Pharma’s 2009 deal is a case of the LDA completing its first purpose (to inform 
voters) while thwarting its third purpose (to increase voter confidence in the integrity of 
the government). The fact that pharma was able to benefit as much as it did while the 
other two industries did not is suspicious to many. However, what the deal boils down 
to was essentially a compromise. The pharma industry, already conscious of the future 
because of expiring patents, was prepared to look ahead and negotiate with the 
government to maximize profits. While such a deal has made pharma appear to be the 
“winner” in some constituents’ minds with respect to the PPACA, it becomes clearer 
upon investigation that such a deal was just business-as-usual in politics. The LDA 
seemed to enhance the appearance of corruption, when it is not clear whether or not 
such corruption occurred. The public looked suspiciously at the creation of the PPACA 
once revelations about this deal came to light. However, in the political sphere, such 
deals are not causes for suspicion. Disclosure of such day-to-day dealings can become 
harmful, and create an illusion that more corruption is occurring than not.157 In the case 
of pharma and the ACA, such deals were considered a compromise, not quid pro quo. To 
change the words of Chief Justice Louis D. Brandeis, “sunshine” may not actually be 
“the best of disinfectants.”  The LDA can, and has, increased the perception of 
corruption where there may be none, essentially obstructing its own purposes. 
However, this does not mean disclosure should be eliminated for the sake of the 
public’s confidence in government – the solution is not that simple. Disclosure might 
reduce public confidence, but it also is an effective way to combat true quid pro quo 
types of deals. The truth is that legislative action relies on compromise – some a bit 
unsavory – and that is not going to stop, and it is going to be disliked by the public.  

By using lobbying data surrounding the PPACA, we can better understand how 
well the LDA meets its three primary objectives. The analysis of the specific lobbying 
activity regarding the PPACA allows us to determine that the effectiveness of the LDA 
is ultimately a balancing act. The LDA serves the difficult task of preventing actual 
corruption and stemming the appearance of corruption through disclosure, but 
constituents may not understand that certain behavior that is publicized may be 
necessary for legislative compromise and progress. Here the LDA reaches its ultimate 
dilemma: if amendments were made to scale back the coverage of the LDA, there is 
room for actual corruption to occur. An additional complication also arises: if coverage 
is extended, not only might voter confidence actually erode, but questions of 
constitutionality come into play.  

                                                
157 Shaun Bowler and Todd Donovan, THE LIMITS OF ELECTORAL REFORM 94-95(2013). Bowler and 
Donovan assessed data on how well constituents in various countries responded to campaign finance 
reform. Ultimately, they found that reform can have “unintended consequences”: increased transparency 
about donations also increases transparency of “foibles and failings of donors.” Further, they assert that 
public perception follows the ideology that money and political corruption are so interwoven that 
reforms will be unsuccessful at disentangling the two. The same line of reasoning can be applied to 
lobbying disclosure.  
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Overall, the LDA is more successful in meeting its objectives than not. There may 

be a time in the future where we find ourselves in a similar situation to the one that 
existed in 2007 – a situation that calls for amendments or updates to the LDA. Given the 
changing political and social climate, it seems likely that such a situation will arise. 
Should that time come, it would be in the best interest of the public and the government 
to balance the state interests undergirding the amendment, which may change over 
time, against any effects implicating First Amendment concerns. Such an analysis will 
help the LDA maintain a tight connection to state interests, while continuing to meet the 
three objectives laid out in 1995. 
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USE OF MILITARY DRONES FOR TARGETED KILLINGS 
 
John Donnelly158 
 
The war on terrorism in the Middle East has been a catalyst for military drone technology, as it 
is now regularly used both as a combat and surveillance mechanism in modern warfare. 
Unmanned Aerial Vehicles (UAVs) have been touted by the United States Armed Forces and the 
Obama administration for their ability to ensure the safety of U.S. military personnel, and for 
their supposed discriminate killing capabilities. However, contrary to the assertions of the 
United States government, various independent research conclusions are showing that the U.S. 
is using military drones in a way that not only disregards the international laws of war set forth 
by the United Nations and Vienna Conventions, but also terrorizes innocent civilian 
communities with frequent hellfire missile strikes and perpetual surveillance. This recent 
unlawful use of military drones and the international proliferation of this technology is a clear 
sign that the international community needs to address the future use of these weapons in the 
form of multilateral negotiations, treaties, and sanctions. 
 
 
 
 
INTRODUCTION TO TARGETED KILLING 
 
 The concept and practice of targeted killings is not new to the international 
landscape. Extrajudicial executions and assassinations have occurred around the world 
in both peacetime and within the context of armed conflict long before the start of the 
Twenty-First Century. In recent years, the policy of targeted killings via Unmanned 
Aerial Vehicles (UAVs), or drones, has been employed by a few states, such as the 
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United States in response to transnational terrorism and asymmetric warfare in the 
Middle East. Although a few of the policies surrounding these killings are viewed as 
legitimate by some, the lack of regulation and accountability on the part of the 
international community has resulted in the expansion of these targeted killing 
programs which violate legal standards set forth by human rights laws.  The United 
Nations General Assembly estimates that the majority of modernized countries now 
have drone technology, raising the pertinent issue of multilateral regulation. Although 
employing drones for the purpose of force is a military technique fairly isolated to the 
United States, the empirical evidence of collateral civilian harm and causalities that has 
resulted from military drone use should be a poignant motivating factor for 
international bodies – such as the United Nations – to adopt new multilateral 
regulations specific to targeted killing via drones. The policies that have permeated the 
UAV program of the United States raise questions about sovereignty violations, the 
arbitrary killing of civilians, unaccountability for drone strikes, and the future of armed 
conflicts in the next few decades. These important questions should not be left opened 
ended by the international community, but swiftly addressed in the form of a new 
multilateral treaty that provides precise directives on the use of lethal military drones. 
 
WHAT ARE MILITARY DRONES AND HOW ARE THEY USED? 
 
 The adoption of drones for military purposes – targeted killing – by the United 
States began under the Bush Administration as early as 2001. The two types of drones 
used by the United States military are the MQ-1B Predator and the MQ-9 Reaper, both 
of which have surveillance and Hellfire missile capabilities.159 The technical precision 
and accuracy of these unmanned weapons systems has been disputed since the onset of 
their use. However, what has become clear is that collateral damage and casualties 
frequently occur from drone strikes as “the blast radius of a Hellfire missile can extend 
anywhere from 15 to 20 meters,” —a distance that is not so precise within the confines 
of a small community or village.160  The start of the Obama presidency marked a 
dramatic escalation in the use of military drones, as the administration has carried out 
hundreds of UAV attacks in Afghanistan, Yemen, and most specifically in the 
northwest regions of Pakistan. One of the main areas of the debate surrounding drone 
use is pointed at the Obama administration’s expansion of the “signature strike” policy, 
a drone strike practice that is not centered on the identity of the target, but rather 
“based on a pattern of life analysis” and “certain signatures or defining characteristics 
associated with terrorist activity.”161 Signature strikes are especially suspect with regard 
to international humanitarian law, as the identity of the targets is often never known 
before or after the strike. This leaves significant room for error and abuse within the 
system. Additionally, the United States has refused to officially disclose important 
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details about the program including the identities of those targeted, the actual collateral 
harm, and the decision making process employed by those in command and operating 
the drones.  
 With the United States’ refusal to publicly disclose its operations and techniques, 
there is a plethora of factual evidence that is lost in the legal analysis of drone strikes, 
especially in terms of the amount of civilians killed by the attacks. However, 
international law experts cite legal problems inherent to the concept of UAV strikes and 
the unclear nature of who is truly being targeted. The first legal issue regarding drone 
strikes in general is the question of whether it is legal, under international law, to use 
force via drones in areas such as Pakistan or Yemen considering the United States is not 
in a direct armed conflict with these sovereign states.162 The second issue questions the 
legality of drone use based on the assertion that UAV strikes cause unnecessary civilian 
casualties and policies such as signature strikes do not sufficiently satisfy the distinction 
and proportionality requirements of international humanitarian law (IHL).163 
 With regard to the accusations that the United States is violating the sovereignty 
of several Middle Eastern states through the practice of its drone program, the question 
of consent on the part of these specific nation states plays a key role. The UN General 
Assembly’s Special Rapporteur on extrajudicial, summary, or arbitrary executions, 
Philip Alston, asserts “the proposition that a State may consent to the use of force on its 
territory by another State is not legally controversial,” implicating that if states such as 
Pakistan have truly consented to the military drone program of the United States, then 
the targeted killings may be carried out in accordance with IHL and human rights law 
without a violation of sovereignty. 164  Nevertheless, after a trip to Pakistan, Ben 
Emmerson, the United Nation’s Special Rapporteur on Human Rights and Counter-
Terrorism, “argued that the U.S. drone strikes did indeed violate Pakistan’s sovereignty 
because he could not find any evidence of the government having given consent.”165 
There are many conflicting views regarding Pakistan’s consent to the use of drones in 
its territories, whether it be express, tacit, or simply nonexistent. Pakistani officials have 
been reported as both praising and condemning the attacks under differing 
circumstances. However, a Pew Research Poll in 2012 illuminated the stark opposition 
to the U.S. drone strikes among the Pakistani public, reporting that 83 percent of 
Pakistanis do not support U.S. military drone use in their country.166 Additionally, a 
ruling from a Pakistani High Court in 2013 expressed its firm belief that the drone 
strikes of the United States were violations of basic human rights and called for an 
immediate stop to the attacks. 
 In the absence of state consent, Article 51 of the Charter of the United Nations 
only permits the extraterritorial use of force for the purpose of self-defense once an 
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“armed attack” has taken place.167 Some scholars argue that force may also be used if 
the threat against the state is imminent in nature.  However, this view further 
complicates the analysis: varying interpretations of what can be construed as an 
imminent threat exist.  The major area of dispute regarding the application of Article 51 
to the use of military drones is whether a state can claim self-defense against a non-state 
actor, such as the Taliban or Al-Qaeda, and whether that self-defense of an “armed 
attack” is actionable against occasional, aggregate attacks or must be applied on the 
basis of individual attacks.  The position of the United States with regard to these 
matters has been made evident by its continued, unimpeded use of drones in areas like 
northwest Pakistan. However, the report generated by Special Rapporteur Phillip 
Alston asserts that many of the cases in which drones are used for targeted killings by 
the United States are exceptional situations, which should require the approval of the 
UN Security Council.168 
 Only once it has been determined that the use of force is legitimate can the 
analysis of drone practices begin in terms of international human rights law (IHRL) and 
international humanitarian law (IHL).  These laws, often known as “jus in bello”, 
provide specific legal guidelines that the international community has formulated in the 
event of war. The nature of the United States’ drone wars has been classified as a non-
international armed conflict, as the U.S. is not in direct conflict with any state, but rather 
non-governmental actors.169  Therefore, the United States is responsible for upholding 
the standards set forth in Common Article 3 to the Geneva Conventions and the 
Additional Protocols I and II to the Geneva Conventions, 170  which provide clear 
protections for civilians within the context of a non-international armed conflict. 
Additionally, principles of IHL such as distinction, proportionality, and military 
necessity must be taken into careful consideration when assessing the collateral harm 
produced by drone strikes. Yet, in the course of non-international armed conflicts, the 
application of IHL has proven to be rather ambiguous, especially regarding the 
requirement to distinguish between combatants and civilians. According to Additional 
Protocol II, the civilian population is protected in non-international armed conflicts 
“unless and for such time as they take a direct part in hostilities,”171 — a clause which 
leaves states significant space for interpretation, as has been seen with the signature 
strike drone policy. In this light, Phillip Alston notes that it is rather difficult to agree 
upon a definition for “direct participation in hostilities” that reconciles both protection 
of civilians and does not give an unintended advantage to an enemy that seeks 
anonymity within civilian populations.172  
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 In order to address some of the uncertainties associated with the “directly 
participating in hostilities” exemption present in both Additional Protocols I and II, the 
International Committee of the Red Cross (ICRC) released extensive interpretive 
guidelines in 2005. The ICRC asserts that civilians who have a “continuous combat 
function" as members of an armed group may be targeted at all times.173 However, for 
all other civilians who directly participate in hostilities, the ICRC states that each act 
must be assessed on an individual basis with regard to three guidelines: 1) “there must 
be a ‘threshold of harm’ that is objectively likely to result from the act,” 2) “the act must 
cause the expected harm directly,” and 3) “the act must have a ‘belligerent nexus’” — 
supporting military operations with the intent of harming another party. 174 
Additionally, once the act is complete, the participation has ended and the civilian 
immunity applies again.  Some international law experts find it extremely troubling that 
the United States has not disclosed its own criteria for direct participation in hostilities, 
as it has been applied to drone strikes in recent years. Without official disclosure, 
evidence of targeting methods suggests that the United States has unilaterally expanded 
the guidelines of the ICRC for this matter in order to continue its use of military drones.  
 In terms of IHL, the very minimal threshold for the legitimacy of an attack 
requires that it “must serve a legitimate military objective, and the expected harm or 
risk to civilians must not outweigh the expected military objective.”175 — an equivocal 
formula for determining the proportionality of the strike. However, without the United 
States’ cooperation and disclosure of detailed facts about each drone strike, it becomes 
very difficult to officially analyze whether or not the program is operating within the 
legal boundaries of IHL.  Nevertheless, despite the lack of factual disclosure on the part 
of the U.S., independent researchers have explored the effects of drone use at great 
length, especially in the epicenter of the operations: the Federally Administered Tribal 
Areas of Pakistan.  Although a fair amount of discrepancies exist in the reports of the 
number of casualties that have resulted from U.S. drone strikes, the high-end estimates 
from numerous databases suggests upwards of 4,000 deaths overall.  
 The three most quoted and well known sources for drone strike death tolls are 
The Bureau of Investigative Journalism, The Long War Journal, and the New America 
Foundation. Each database has its own formulation for determining the amount of 
civilians and militants killed by UAV strikes in the Middle East, which rely on a variety 
of different media and governmental reports of drone strike casualties.  Generally, The 
Bureau of Investigative Journalism’s database is considered the most reliable, as it not 
only conducts its own transparent investigations into individual strikes, but also 
compiles the most extensive range of sources in order to determine the aggregate 
amount of casualties.176 The database contends that between the years of 2004 to 2011, 
nearly 24 percent of these casualties were civilians. 177  In terms of IHL, the 
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proportionality principle requires that the civilian harm be weighed against the military 
advantage on a case-by-case basis.178 However, determining the value of the military 
advantage of each individual strikes is extremely ambiguous and often unknown when 
most of the information about the strikes is classified. In terms of the empirical evidence 
reported by The Bureau of Investigative Journalism, the estimate that nearly a quarter 
of the casualties that result from drone strikes are civilians would seem to be 
disproportionate against any value of military advantage. According to multiple 
databases spearheaded by the New America Foundation, the majority of those killed by 
drone strikes has been “low-level alleged militants” and “militant leaders” have only 
constituted “two percent of all drone related fatalities.” 179  This apparent 
disproportionality is likely the unintended effect of signature strikes, as the Obama 
administration’s increased use of the targeting method moves away from high-level, 
legitimate marks, and instead targets those who simply appear to be militants. 
 The number of civilian deaths revealed by databases such as The Bureau of 
Investigative Journalism, compounded with the inefficient signature strike policy, raises 
the issue of whether the United States applies the IHL principle of distinction at all. A 
more in-depth assessment into the Obama administration’s reports on drone strike 
causalities shows that its methodology for determining militant or combatant status 
consists of an extremely low threshold, as it considers “all military-age males killed in a 
strike zone to be combatants.”180 Drone strike casualties are only considered to be 
civilians if there is clear posthumous evidence that the perished victim was innocent.  If 
this is truly the way in which the administration discriminates between combatants and 
civilians, there is an apparent disregard for the standards set forth by IHL. As stated, 
both Additional Protocols I and II to the Geneva Convention contain provisions that 
assert civilians may only be targeted in the event that they directly participate in 
hostilities.181  For the United States to target any military-age male as a combatant 
entirely undermines the standards and requirements of distinction under IHL. 
Furthermore, it reveals violations of international law that are inherent to the policies 
and drone use of the United States, regardless of the empirical proportionality statistics. 
Additional Protocol I provides an in-depth description of what is considered 
indiscriminate bombing by IHL standards, stating that an indiscriminate lethal strike 
would consist of  “an attack which may be expected to cause incidental loss of civilian 
life, injury to civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military advantage 
anticipated.”182   From the empirical evidence released by multiple databases, it is 
reasonable to assume that many of the strikes conducted in recent years fit the IHL 
definition of indiscriminate bombing.  
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CASE STUDIES: THE TRAGIC EFFECTS OF DRONES 
 
  Research by Stanford University and New York University suggests that even 
the hard numbers and statistics of databases do not always sufficiently reveal the truth 
of the destruction resulting from drone attacks. The report generated by the two 
prestigious universities documents first-hand accounts that assert that drone strikes 
have been directed at “mosques, funerals, schools, or meetings for elders to gather and 
resolve community disputes, where large numbers of civilians are present.”183 Even if 
these attacks were aimed at legitimate targets, the high number of civilians present in 
these types of areas is a reasonable cause for investigation into whether the proper 
precautions, as set forth by IHL and the Geneva Conventions, were taken into account. 
Additionally, according to research, the United States frequently employs the practice 
of “double tap” strikes, in which multiple missiles hit a targeted area over the course of 
a few minutes.184 Evidence indicates that this practice has resulted in the death and 
injuries of first responders and civilian rescuers reacting to the initial strike, and that 
these secondary strikes have “even prohibited the provision of emergency medical 
assistance from humanitarian workers.”185 The revelation of this practice has been met 
with harsh criticism and condemnation from international law experts and high-level 
UN officials. Secondary strikes and the way in which they have been used appear to 
violate several protocols and protections spelled out in IHL for the wounded and for 
those attempting to provide them with medical assistance.186  Christof Heyns, who 
assumed the position of UN Special Rapporteur on extrajudicial, summary or arbitrary 
executions in August 2010, holds that in light of the evidence gathered about the 
secondary strike practice, there have in fact been war crimes committed by the U.S. and 
its military drone program.187 
 Case studies on individual drone strikes further illuminate the nature of the 
strikes and their effects on the civilian population. One of the most infamous drone 
strikes in recent years took place in a small town of Datta Khel, North Waziristan on 
March 17, 2011.188  In the course of the attack, several missiles were fired into a large 
gathering, in which nearly all who were present were innocent civilians. Although the 
United States denies that any civilians were targeted, first-hand accounts and 
investigative reporting reveal that drone missiles struck a “jirga” or community 
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meeting used to democratically resolve disputes. For the tribal Pakistani, jirgas are the 
most cherished and sacred tradition of the culture and are essential to the stability of the 
community. Among those present were 35 government-appointed tribal leaders, whose 
role and leadership in the small community were invaluable. 189   After the strike, 
Pakistani directed significant backlash towards the indiscriminate bombing practices 
that seem to pervade the drone program.  Nevertheless, anonymous United States 
officials continued to contend in multiple statements and reports that no civilians were 
killed in the attack. The statements contained comparisons that some deemed 
inappropriate to diffuse the gravity of the unlawful killing, as one official stated, “these 
people weren’t gathering for a bake sale. They were terrorists.”190 Referring to the 
reasoning and legality behind using observational intelligence to conduct targeted 
killing, Vicki Divoll, a former legal advisor to the CIA’s Counterterrorist Operations, 
argues that “anyone who’s worked in intelligence knows that intelligence doesn't quote 
on quote ‘prove’ anything. It’s not evidence.”191 The fact that none of the reports on the 
jirga attack asserted that any high-level militants were targeted or killed demonstrates a 
heavy reliance on observational intelligence for the killings characteristic of a signature 
strike, a questionable policy which has often been the culprit behind the civilian 
casualties produced by U.S. drone strikes.  
 The Datta Khel community was absolutely devastated by the attack that day as 
its leadership was blown away in a matter of seconds. The economic, psychological and 
cultural effects of the UAV strike are still felt by the survivors and the rest of the 
population. The attack was not only a fatal tragedy in which human life was lost and 
blood was shed, but also a complete desecration of the cultural tradition of the iirga, a 
practice fundamentally based in peaceful resolution. According to first hand interviews 
of those who experienced the strike, those present were not concerned about the threat 
of drones that day, because the jirga was a government sanctioned meeting for which 
the tribal leaders “had even taken care to alert the local military post of the planned 
jirga ten days beforehand.”192  The recklessness shown by the United States in the 
execution of this particular drone strike includes blatant violations of IHL protocols and 
a complete disregard for innocent civilian life and freedom.  More specifically, it is 
reasonable to assert that the action taken by the United States on March 17, 2011, given 
the known facts and reported accounts, violates certain provisions of the ICCPR, 
namely the right to not be arbitrarily killed and the freedom of association.193 One of the 
most visible and potent effects of the attack is the fear of public assembly that now 
plagues the community. The people of the Datta Khel region are now painfully aware of 
the indiscriminate signature strike policy in which their behavior—especially public 
gatherings—can be construed as terrorist activity by the watchful eyes of the drones 
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that hover in their airspace constantly.194 The basic sense of security among the tribal 
people of Pakistan vanished on account of the constant threat and presence of drones. 
Even the institution of the jirga, which had once been a source of stability in society, is 
now only a reminder of the trauma and sorrow suffered by the community.  
 
PSYCHOLOGICAL EFFECTS 
 
 Beyond civilian death tolls and proportionality assessments are the actual 
communities and tribal peoples who experience drone attacks and live under their 
aerial presence. From the perspective of the US government, drones are seen as a 
successful new weapon that makes significant strides in accurately combating terrorism 
in inaccessible, hostile areas. However, for the targeted populations, drones are symbols 
of fear and arbitrary killing machines which “in actual use, [they] have been prime 
recruiting agents for the militants.”195  The asymmetry of the two perspectives is akin to 
the combative asymmetry that results from military drone use; those operating the 
drones are unquestionably secure, while the innocent civilians on the ground remain 
helpless victims of indiscriminate bombing.  According to political violence and armed 
conflict expert Jeffery Sluka, various studies show that “the psychology of aerial 
attack—death from above—is a psychology of terror.”196 For civilians on the ground, 
drones above pose a threat of imminent death. The touted precision and efficiency of 
drone technology combined with the ensured safety of their operators make the 
frequent civilian deaths even more infuriating for the targeted populations. There is an 
expectation that drones will be used in a way that protects civilian life, because they 
have been marketed as having such capabilities.197  The international community must 
seriously consider the indiscriminate way various states employ military drones, for the 
evidence is beginning to show that by removing its own military personnel from the 
ground the United States has effectively removed itself from the bloody, traumatic 
reality of war which can often serve as a deterrent.  
 
A PUSH FOR REGULATION  
 
 As the drone use of the United States presses on, international bodies such as the 
United Nations and the European Union must consider the controlled proliferation of 
this military technology, along with ensuring that the unlawful, unilateral expansions of 
targeting methods used by the United States do not become a precedent for other 
countries with armed drones. The military industrial complex of the United States is 
now shifting its focus towards producing exponentially greater numbers of unmanned 
vehicles and combat drones, as defense experts increasingly proclaim that these 
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weapons will play a central role in the future of the United States military. 198 
Companies such as Boeing, Northrop Grumman, General Atomics, and Raytheon have 
received billions of dollars in contracts from the United States government to 
manufacture drone technology.199 Although the United States is the primary active user 
of combat drones, the international increase of drones in other countries will develop. 
The Missile Technology Control Regime established in 1987 covers some drone exports 
and trade deals.200 However, many of the regulations are impotent and outdated, while 
militarily worrisome countries such as China, India, Iran, Israel and Pakistan, who are 
in the process of developing or improving their own drones, are not members of the 
regime.201  The possibility that non-state actors, like terrorist insurgency groups, could 
acquire drone technology is a legitimate concern that should prompt the international 
community to move toward strict regulation of the trade and usage of armed drones. 
 The regulation of drones will only work if it is done multilaterally, which 
includes the direct participation and cooperation of the technology’s main proponent, 
the United States.  Some legal experts, such as the late Lord Thomas Bingham of the 
United Kingdom, have compared drones to cluster bombs and land mines, which have 
been officially outlawed by the international community via treaty, for their impersonal 
and indiscriminate nature.202  However, given the popularity, utility and widespread 
proliferation of drones, it is highly unlikely that the international community would 
willingly and unconditionally outlaw their use in the near future. In order to address 
the problem in a comprehensive manner, a multilateral effort must be made to codify 
strict rules of engagement regarding the protection of civilians and other humanitarian 
concerns into international law. The regulation should include strict application of The 
Arms Trade Treaty, along with the creation of an international regime or council 
designed to monitor the usage and trade of unmanned weapons technology. This will 
help prevent both IHL and IHRL abuses in drone warfare, and also curb the likelihood 
that a rogue state or terrorist organization acquires drone capabilities.  
 The first step in this type of regulation is an agreement that identifies specific 
areas of the Geneva Conventions, Additional Protocols and IHL that apply directly to 
drone use and the effects of drones. For example, a less ambiguous definition for “direct 
participation in hostilities,” should be established amongst states with the help of IHL 
and IHRL experts that also includes a ban on the policy of signature strikes. Signature 
strikes have resulted in the bulk of civilian deaths in drone warfare as sole reliance on 
observational intelligence is not a proper basis for targeted killing.203Additionally, the 
principle of distinction should be stressed along with the necessity of using the IHL 
proportionality assessment for each individual attack rather than for overall, aggregate 

                                                
198 Sluka, 182. 
199 “Unmanned” 00:52:00 
200Kreps, Sarah and Micah Zenko. “Next Drone Wars: Preparing for Proliferation’’. Foreign Affairs Vol. 93 
Issue 2 (2014). 77. 
201 Kreps and Zenko, 78. 
202 Sluka, 185 
203  UNHRC. A/HRC/14/24/ADD.6  pp. 27 
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military strikes.204 In general, gravitation toward absolute accountability and disclosure 
on the part of all states involved with drone attacks is a necessary step for the 
international community. The attacking state should make public the identities of those 
combatants targeted by each strike, the number of collateral civilians casualties, and the 
precautionary steps taken in the decision-making process to protect the civilian 
population from excess harm. The post 9/11 mindset of secrecy and the use of all 
necessary force to combat terrorism, which pervades the policies of the United States 
and many other Western countries, must be abandoned. The way in which the United 
States has conducted its drone warfare in recent years violates IHL in various ways, and 
the precedent should be condemned and corrected by the international community.  As 
proliferation of the weapons technology continues, it is important that organizations 
like the United Nations address the rapidly changing nature of warfare with swift and 
direct action that includes for the mentioned regulations, and more.  
 The institution of drone warfare runs the risk of lowering the threshold for the 
initiation of armed conflict amongst countries possessing the weapons technology. 
Although arguments have been made in favor of the use of drones for humanitarian 
efforts in dangerous areas, the recent use of drones has been far from humanitarian. In 
the war against international terrorism, drones neither provide long-term nor short-
term solutions. Terrorism is not being addressed at its roots: poverty, lack of political 
engagement, lack of opportunity and subjection to human rights violations. A 
continued absence of strict multilateral regulation on this weapons technology ensures 
a more militarized future in which a state’s inhibitions against war are disregarded, 
because of the convenience of combat drones.  If their use is not strictly limited, the 
future is likely to bring about a dehumanized sense of warfare in which the drone 
operating aggressors are far removed from the bloody destruction they cause. Drones 
allow war to become an asymmetric spectacle. The future of armed conflict is reliant on 
the way in which the international community addresses this issue. Regulations on 
these new technologies that promote a less militaristic mindset may help create a more 
peaceful century than has been seen thus far.   
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                
204 UNHRC. A/HRC/14/24/ADD.6 pp. 29 
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WHEN NO ONE TAKES THE BLAME:  
AN EXAMINATION OF TORTURE, INTERNATIONAL LAW, 
AND MASS MEDIA   
 
Victoria Morgan205 
 
“The international consensus surrounding torture has found expression in numerous 
international treaties and accords…  Although torture was once a routine concomitant of 
criminal interrogations in many nations, during the modern and hopefully more enlightened era 
it has been universally renounced.  The prohibition is clear and unambiguous” (Filártiga 4).  
 
-Judge Irving Kaufman’s opinion representing the United States Court of Appeals for 
the Second Circuit on the case of Filártiga v. Peña-Irala. This segment of the opinion 
discusses the prohibition of torture as customary law. 
 
 
 
 
INTRODUCTION  
 

The prohibition of torture is so well established in international law that it is 
codified in multiple treaties and further considered jus cogens law, an international 
norm holding states to comply in “legal obligation.”  Nevertheless, when states are 
accused of violating this “higher law,” enforceable trials are rarely held leading to 
failures in accountability.  The 2012 annual world report by Human Rights Watch, an 
independent organization dedicated to human rights through building awareness, cites 
                                                
205 Victoria Morgan is a student-athlete at the University of Southern California.  Victoria is expected to 
graduate in May 2016 with a B.A. in Philosophy, Politics, and Law. 
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multiple incidences of torture across the world, including but not limited to: the Middle 
East, Papau New Guinea, the Philippines, Bangladesh, Uganda, Cambodia, and the 
United States (World Report 663).206  Human Rights Watch suggests that “it would make 
an enormous contribution to ending torture in the Arab world if the West were to come 
clean about its own complicity [and] punish those responsible” (World Report 16).207  The 
United States, more specifically the Bush administration, has dodged taking 
responsibility for torture allegations by claiming that they are exempt from this sector of 
international law, and that they employed “enhanced interrogation methods,” instead 
of torture.  Furthermore, the United States has implied that if they had in fact used 
torture, it was philosophically and ethically moral.  George W. Bush has confirmed that 
when the Director of Central Intelligence for the CIA, George Tenet, asked him if he had 
authorization to use waterboarding at Guantanamo Bay, Bush unquestionably 
answered, “Damn right” (Getting Away with Torture 1).  The phrase “damn right” clearly 
lacks hesitation and implies that President Bush felt that he was not only legally free in 
his actions but was taking the moral high ground.  Since the terrorist tragedy of 
September 11th, mass media has given substance to the philosophical “ticking time 
bomb” argument, which imagines torturing a single individual for information as the 
only way to save a multitude of people from death via a time bomb.  The television 
series 24, named for the amount of hours authorities have to shutdown the bombs, 
portrays this argument.  By validating pro-torture arguments and desensitizing the 
public to the horrors of torture, the mass media is breeding a culture of acceptability for 
torture, which is authenticated when governments are not held accountable for using 
torture.  Therefore, this paper will explore accountability failures by governments and 
distortions by mass media in order to reach a solution for the overarching problem of 
the desensitization and gradual societal acceptance of torture.  
 
II. MAIN METHODS OF PROHIBITING TORTURE BY INTERNATIONAL LAW  
 
A.  TORTURE PROHIBITION AS CUSTOMARY LAW 
 
 The prohibition of torture is accepted in the highest sector of customary law: jus 
cogens (Parry 15).  The idea of jus cogens was defined by the Vienna Convention of 
Treaties as “peremptory norm of general international law,” which “is a norm accepted 
and recognized by the international community of States as a whole as a norm from 
which no derogation is permitted and which can be modified only by a subsequent 
norm of general international law having the same character.”  In more concise 
language, the ban on torture is established by the international community as a 
principle without compromise and applicable to all states.  Torture was originally 

                                                
206 Individual pages of accessibility for each country are as follows: Middle East p. 562-564, Papau New 
Guinea p. 372, Philippines p. 378-379, Bangladesh p. 294, Uganda p. 191, Cambodia p. 309, the United 
States p. 663 
207 Human Rights Watch was one of the most impartial sources I reviewed.  As a compilation of rigorous 
and objective investigations from up to one hundred individuals, this source seemed dependable and 
relatively unbiased.  Also, important to note, this is the 2012 report on the events of 2011. 
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enacted as customary law in the case of Filártiga v. Peña-Irala (Parry 16).   In his 
opinion, Judge Kaufman compiled numerous international treaties and accords that 
upheld the ban on torture and hence called the prohibition on torture “clear and 
unambiguous,” thereby establishing it as customary law.  
 
B.  TORTURE PROHIBITION AS TREATIES 
 
 Numerous treaties have codified the prohibition of torture such as: The 
Universal Declaration of Human Rights, the Declaration on the Protection of All 
Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment, and the United Nations Convention Against Torture.  The 
latter two treaties are constructed off of the Universal Declaration of Human Rights.  
The codification prohibiting torture found in the Universal Declaration preceded the 
Filartiga decision by more than three decades.  
  In Article 5, the Universal Declaration of Human Rights states that: “No one 
shall be subjected to torture or to cruel, inhuman or degrading treatment or 
punishment.”  The United Nation’s General Assembly intended the Declaration as “a 
common standard of achievement for all peoples and all nations” to “strive by teaching 
and education to promote respect for these [listed] rights and freedoms.”  The 
connotation of the words “standard” and “strive” implies an attitude of idealism, 
instead of enforceable law.  The General Assembly is simply listing rights that should be 
respected.  This type of rhetoric leads some academics to critique the document as an 
“almost boundless aspiration” that is “of equally boundless ambiguity,” (Parry 30).  
 The Declaration on the Protection of All Persons from Being Subjected to Torture 
and Other Cruel, Inhuman or Degrading Treatment or Punishment was adopted by the 
United Nations General Assembly in December 1975.  For the purpose of this paper, 
this declaration contains three crucial articles: 1, 3, and 9.  Article 1 gives a more specific 
definition of torture than the Universal Declaration.  Article 3 prohibits the use of 
torture even under “exceptional circumstances such as a state of war or a threat or war, 
internal political instability or any other public emergency.”  Article 9 orders that 
“wherever there is reasonable ground to believe that an act of torture as defined in 
article 1 has been committed, the competent authorities of the State concerned shall 
promptly proceed to an impartial investigation even if there has been no formal 
complaint.”  Stating that an investigation is necessary “even if there has been no formal 
complaint” further establishes the serious nature of the potential offense of torture and 
implies that this declaration allots for enforcement. 
 In 1984, the General Assembly added the Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment, which opened for signature, 
ratification and accession and implementation, according to the document itself, in 
order to “make more effective the struggle against torture.”  The Convention against 
Torture builds upon previous instruments by adding a prohibition of extraditing a 
person to another State where “he would be in danger of being subject torture” and 
adds details on how to proceed if this scenario arises.  The Convention also adds a 
rather vague second paragraph to Article 4, which explains that states shall enforce and 
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punish torture by “appropriate penalties that take into account their grave nature.”  The 
phrase “grave nature” reminds states of how crucial the prohibition of torture is to 
international law; however, the wording remains vague on how to determine what is an 
“appropriate” punishment. 
Article 16 of the Convention adds that some “other acts of cruel, inhuman or degrading 
treatment or punishment” “do not amount to torture as defined in article 1.”  This 
discrepancy between “torture” and “cruel, inhuman or degrading treatment or 
punishment” is the source of critique from academics (Rodley, p 82-143)208, which will 
further be explored in the following section on defining torture.  In the second part of 
the Convention, a Committee against Torture is established as ten experts with the 
responsibility of monitoring and reporting on the implementation of the Torture 
Convention itself.  In other words, the committee lacks enforcement ability. 
 
III. TORTURE AS DEFINED BY INTERNATIONAL LAW  
 
 The most detailed definition of torture supplied by the General Assembly is in 
Article 1 of the Convention Against Torture: “the term ‘torture’ means any act by which 
severe pain or suffering, whether physical or mental, is intentionally inflicted on a 
person for such purposes as obtaining… information” or “punishing him” or 
“intimidating or coercing him,” which “does not include pain or suffering arising only 
from, inherent in or incidental to lawful sanctions.”     
 
A.  COMPLICATIONS WITH UN DEFINITION OF TORTURE 
 

When accused of violating the international law definition of torture, there are 
two important loopholes that allow states to hide in a labyrinth of semantics: the 
question of whether torture as a form of punishment is permissible and the confusing 
legal rhetoric distinguishing “torture” and “cruel, inhuman or degrading treatment or 
punishment.”   

The last sentence of Article 1, stating the exception of “pain or suffering arising 
only from, inherent in or incidental to lawful sanctions,” is arguably the most 
controversial element of the torture definition (Ingelse 211).  The intent of the 
Convention Against Torture is to make the ban against torture more absolute and 
effective (Ingelse 212), which seems to conflict with the addition of pain and suffering 
arising from “lawful sanctions” or legal punishment is not torture as defined by the 
Assembly.  This opposes the beginning of Article 1, which says that torture includes 
“punishing him for an act he or a third person has committed.”  Furthermore, the 
exclusion leaves a loophole in the definition evidenced by cases in Saudi Arabia.  The 
Human Rights Watch organization in its 2012 World Report cites instances of torture in 
Saudi Arabia stating, “Saudi judges routinely sentence defendants to thousands of 
                                                
208 Rodley and Pollard spend an entire chapter discussing the differences between “torture” and “other 
ill-treatment” only to come to the conclusion that the term “‘cruel, inhuman or degrading treatment or 
punishment’ has not been defined by the General Assembly but should be interpreted so as to extend the 
widest possible protection against abuses” (Pollard 143). 
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lashes” (World Report 619).  However, if Saudi judges “lawfully” sanctioned these 
beatings, then, in the definition given by the Convention Against Torture, the beatings 
would no longer be considered cases of torture. 

The confusion between “torture” and “cruel, inhuman or degrading treatment or 
punishment” originates from Declaration of Torture adopted in 1975.  In the title, the 
Declaration uses the word “other,” which thus implies that “cruel, inhuman or 
degrading treatment or punishment” is an elaboration or more general category that 
torture fits into.  More simply put, it is saying that “torture” is one of many examples of 
the broader group of “cruel, inhuman or degrading treatment or punishment.” The 
disconnection between phrases is furthered with the inconsistency of usage in the 
Convention against Torture.  The Convention consistently uses torture, but does not 
always pair it with “cruel, in human or degrading treatment or punishment” (Rodley 
86).  If the two phrases are sometimes both addressed and sometimes separated, then 
are they two separate terms?  Or does torture still include “cruel, inhuman or degrading 
treatment or punishment?”  Or are they equal to each other and the inconsistency is 
simply a mistake by the founders?  In Denmark v. Greece, the European Commission 
on Human Rights addressed the issue of the definition of torture.  The Commission 
based its definition off of the Universal Declaration of Human Rights, which does not 
even attempt to define torture and simply prohibits subjecting “to torture or to cruel, 
inhuman or degrading treatment or punishment.”  The Commission inferred that “a 
scale of criteria had to be climbed” in declaring an action torture: “first, the behavior 
had to be degrading treatment; second, it had to be inhuman treatment; and third, it 
had to be an aggravated form of inhuman treatment” (Rodley 86).  The Commission 
basically decided that torture must meet all of the requirements of cruel, inhuman or 
degrading treatment or punishment.  Nevertheless, Denmark v. Greek cannot 
completely clear up the problem since it was decided in 1969, more than a decade 
before the Convention Against Torture was drafted, and hence the case was not written 
to explain the Convention. 
 
IV.  GETTING AWAY WITH TORTURE  
 

Countries around the world, including “liberal democracies,” frequently use 
torture and related forms of abuse (Parry 97).  Professor of Law at Lewis & Clark 
College, John Parry, evaluates uses of torture from what he calls “modern democracies” 
and supports that the practice of torture, in democratic societies, is not “a form of 
aberrational” but “instead pervasive” conduct (Parry 97).  He further claims that the 
“ease” to which accounts can be evidenced leads to the argument that torture “may be 
essential to them [modern democracies]” (Parry 97).   
 
A. THE UNITED STATES AND THE BUSH ADMINISTRATION 
 
 The United States has violated the international jus cogens law prohibiting 
torture and has, thus far, not faced any repercussions. Major General Antonio Taguba, 
who testified before Congress with his findings in 2004, prefaces medical 
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documentation of torture coined “Broken Laws, Broken Lies” with: “After years of 
disclosures by government investigations, media accounts, and reports from human 
rights organizations, there is no longer any doubt as to whether the current 
administration has committed war crimes. The only question that remains to be 
answered is whether those who ordered the use of torture will be held to account” 
(Broken Laws viii).  Thus far, Taguba’s question has been answered in the negative.  For 
one thing, no member of the Bush administration was ever fired because of the 
torturing of detainees (Tak 79)209.  The United States, and more specifically the Bush 
Administration, has avoided accountability for the use of torture in two main ways: 
strategically manipulating ambiguity in the definition of torture under the Convention 
against Torture, and claiming exemption from international law. 
 
I. MANIPULATING DEFINITION OF TORTURE 
 

When asked about controversial interrogation techniques in an interview with 
ABC News, President W. Bush explained, “We had legal opinions that enabled us to do 
it,” (Bush, George W Interview).  Bush is referring to the “Torture Memos” drafted by 
the Office of Legal Council, which clearly document manipulations in the definition of 
torture.  The “Torture Memos” were drafted as an analysis of how far interrogation 
techniques could go and still be permissible under the Convention Against Torture.  
The main administrative lawyers to George Bush, coined the “Bush Six” (Alberto 
Gonzales, David Addington, William Haynes, John Yoo, Jay Bybee, and Douglas Feith), 
took an “extremely narrow” view on torture in their 2002 memos to the President 
(Getting Away with Torture 26).  The “Standards for Conduct of Interrogation under 18 
U.S.C. Sections 2340-2340A” memo interprets the Convention against Torture as the 
following: “physical pain amounting to torture must be equivalent in intensity to the 
pain accompanying serious physical injury, such as organ failure, impairment of bodily 
function, or even death” (Greenberg 172)210.  The OLC manipulated “the ambiguities 
and structure of the Convention against Torture to carve out a large space for coercion” 
(Parry 176).  The OLC simply took advantage of the Convention’s lack of precision in 
distinguishing between torture and cruel, inhuman, or degrading treatment or 
punishment. 

 
II. STATES SECRETS PRIVILEGE, LACK OF INQUIRIES 
 

The United States has also avoided accountability for the use of torture by citing 
the United States v. Reynolds case that developed the “states secrets privilege” (HRW).  
The state secrets privilege is an extension of executive branch power that bases its 
parameters off of the Reynolds case of 1953, which concerned the crash of an Air Force 
aircraft leading to the deaths of three crew members who sued the United States under 
                                                
209 Secretary of Defense Donald Rumsfeld and Attorney General Alberto Gonzalez did resign from their 
positions 
210 “The Torture Memos” are conveniently compiled in Greenberg and Dratel’s  The Torture Papers: The 
Road to Abu Ghraib. The memo discussed in this paper can be found on page 172 of Greenberg’s book.  



78 Journal	  of	  Law	  &	  Society	  Volume	  VII	  Issue	  I	  
 

the Tort Claims Act for wrongful death (United States v. Reynolds).  However, citing 
the state secrets privilege is in direct conflict with international law, which demands, in 
Article 12 of the Convention against Torture, that: “Each State Party shall ensure that its 
competent authorities proceed to a prompt and impartial investigation, wherever there 
is reasonable ground to believe that an act of torture has been committed in any 
territory under its jurisdiction.”   The United States did not lead a “prompt” nor 
“impartial investigation” as they employed primarily partial, military inquiries (Tak 80-
81)211.  The main inquiry conducted by the United States was by Major General Antonio 
Taguba212 in 2004.  The “Taguba Report” looked into “abuses” at the Abu Ghraib prison 
abuses (Greenberg 405); however, this was a strictly military inquiry, which was highly 
prone to bias.  Furthermore, no trial or action of any kind was taken in response to the 
“Taguba Report.” 
 
V.  MESSAGES SENT BY MASS MEDIA ON TORTURE  
 

The failure of accountability for states that violate international law on torture 
allows mass media to rationalize and exploit its use.  
 
A.  24, POPULARITY, AND FILMING TACTICS 
 

The Fox television series 24 follows protagonist Jack Bauer, a member of Counter 
Terrorist Unit (CTU) through the 24 hours he has to save the United States from a 
massive terrorist attacks.  The show was meant to last eight episodes; however, due to 
popularity, granted its audience an additional season.  Many of Jack’s escapades put 
him a position where the diplomatic methods of interrogation of his suspects do not 
reveal evidence, so he is ‘forced’ to torture them.  Entertainment Weekly ranked Jack 
Bauer (at #16) in its “20 All-Time Coolest Heroes in Pop Culture” along with Atticus 
Finch at #19, James Bond at #1, and Batman at #18 (“20 All-Time Coolest Heroes).  The 
fictional “torture porn” of 24 (Miller 45) is not far off from the “embodied spectacle” of 
the real-world Lynndie England photographs, which mocked torture at Abu Ghraib 
prison (Mirzoeff 20-41).  Just as the mocking “Doing a Lynndie” pose seemed to 
“appropriate” torture (Andén-Papadopoulos, 20-22)213, 24 ultimately helps desensitize 
audiences towards the cruelty and horror of torture.  When commenting on 24, leading 
critical media theorist and Professor for UCLA, Douglas Kellner, went as far as to say: 
“the series legitimated torture… and other breaches of international law” (Kellner 120).  
The series 24 employs multiple filming tactics meant to make it more realistic and 
emphasize pro-torture arguments to the audience.  Firstly, the show progresses in real 
time as each season of the show is a 24-hour day.  The audience gets the feeling of 
“being privy to all the events of the story and [that] there has been no editing for 

                                                
211 Prison Policy and Prisoners’ Rights gives a European perspective.  It was published in the Netherlands in 
French with English translations for most of the book. 
212 Taguba authored the preface of “Broken Laws, Broken Lives” from Part IV-A 
213 Andén-Papadopoulos cites specific social media examples of “Doing a Lynndie” makes a strong case 
that this culture of mocking torture is leading our society to “appropriate” the practice  
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dramatic effect” (McCullough 64).  Multi-frame scenes are also occasionally composed 
to show the actions of different characters simultaneously, which further helps 
“heighten the ‘live’ experience of the story” (McCullough 10).   
 
B. THE PHILOSOPHICAL FALLACIES OF 24 
 

These filming techniques not only add to the realism of the show, but also subtly 
highlights fundamental arguments for the use of torture, which both are fallacious: the 
either/or dilemma and the time bomb argument.  One of Jack Bauer’s last speaking 
lines gives great insight to his character’s view of torture: “I see fifteen people held 
hostage on a bus, and everything else goes out the window. I will do whatever it takes 
to save them – and I mean whatever it takes.  And in the end, I know that these laws 
have to be more important than the fifteen people on the bus. I know that’s right. In my 
mind I know that’s right. I – I just don’t think my heart could ever have lived with that” 
(“Day 7: 7:00am-8am”).  The connotation of the word “heart” in Bauer’s statement 
implies to the reader that although it is unlawful, torture can be ethical – it can be an 
action taken with the heart.  This paradoxical idea pleas to the pathos of the audience, 
making them emotional and accepting to the heroicness of Bauer’s moral code.  This 
rationale for torture also employs a false dilemma, also referred to as an either/or 
fallacy: either Bauer harshly tortures, or the fifteen people on the bus die.  According to 
the U.S. Army and CIA torture interrogation manuals, the severe torture Bauer 
frequently uses is not the only option, nor even the most effective one. “KUBARK 
Counterintelligence Interrogation,”214 the first of the “Torture Manuals,”215 was drafted 
in 1963 and compiled multiple studies done by the CIA.  “KUBARK” warns that 
“intense pain” may not be the best option as it “is quite likely to produce false 
confessions as a means of escaping from distress.  A time-consuming delay results, 
while investigation is conducted and the admissions are proven untrue.  During this 
respite the interrogate can pull himself together.  He may even use the time to think up 
new, more complex ‘admissions’ that take still longer to disprove,” (Central Intelligence 
Agency 94).  From this manual, the CIA itself admits torture as a relatively unreliable 
option of interrogation.   

With a clock ticking down the seconds in the corner of the television screen 
during the series, 24 clearly “gives life” to the time bomb case (Weed 98).   The time 
bomb argument bases its reasoning on the utilitarian philosophical view- sacrifice the 
few to save the many.  24 may accurately illustrate the urgency for action when dealing 
with terrorism; however, it conveniently leaves out the opposing side of the torture 
debate.  Though tempting, the time bomb case should be left in television shows or any 
fictional “dreamland” (Shue, 231-239).  Henry Shue, in her “Torture in Dreamland: 
Disposing of the Ticking Bomb” identifies that a combination of “idealization” and 
“abstraction” make the time bomb a misleading scenario (Shue 231).  Idealization and 
abstraction refer to the “addition of positive features” and “deletion of negative 
                                                
214 The KUBARK manuals, written by the CIA, take a more scientific perspective on which methods of 
torture work and which do not 
215 Not to be confused with the “Torture Memos” 
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features” such as the following assumptions: having the “right man” to torture (not an 
innocent civilian), that the individual actually diverges the information in a prompt 
manner, and that the torturer is an “expert” rather than a “thug,” (Shue 237).  Even if 
these criteria are met (which could only be assured in hindsight), it is still in our best 
long-term interests to refuse to torture.  The act of torturing others only gives them 
more incentive to torture our men in uniform when they are inevitably captured. 
Torture is a brutal, inhuman act. Ultimately, refusing to torture is not only the most 
realistic and practical option, but it is the ethically correct one.   
 
VI.  RE-SENSITIZING SOCIETY  
 
WHY MASS MEDIA IS NOT THE ANSWER 
 

Through shows such as 24, the mass media gives the public false philosophical 
rationales in support of the use of torture, leading to a culture desensitized to the 
immorality of torture.  Even a delegation from West Point reportedly visited the set of 
24 to accuse producers that their “portrayal of torture was seriously affecting military 
training” (Aitkenhead).  The United States Army alleged that their soldiers in Iraq 
would “watch the shows, and then walk into the interrogation booths and do the same 
things they’ve just seen” (Aitkenhead).  Blaming a television series for the 
insubordination of its soldiers is a copout for the Army.  After all, pre-med students do 
not blame misinformation from the shows Grey’s Anatomy or E.R. for their mistakes.  
Soldiers are professionals – mass media is not an excuse for their failures.  Furthermore, 
changing the mass media would inevitably include censorship that, in the United 
States, would be impractical under the First Amendment of the Bill of Rights.  In theory, 
other international guarantees could also be mistreated or distorted by the media.  It is 
not pragmatic to assume that every time the media misrepresents human rights, the 
answer is to simply ‘educate’ the public by censoring the media itself.  Although a 
tempting solution, "fixing" the mass media would only put a Band-Aid on a much 
deeper societal problem.  
 
WHY INTERNATIONAL LAW IS THE ANSWER 
 

The desensitization of society can be changed if governments and individuals are 
held accountable and punished for their role in torturing others and violating 
international law.  So far, only individuals at the bottom of the power hierarchy, such as 
Lynndie England, have faced reasonable punishments for their wrongdoings and even 
their punishments have been pathetically minimal.  After infamously taking disturbing 
and often sexual images posing with Abu Ghraib prisoners, Lynndie England only 
ended up serving a three-year prison sentence.  Even this minimal sentence trumps the 
powers of the Kuala Lumpur War Crimes Commission (KLWCT). The KLWCT in 
Malaysia convicted President George W. Bush and the “Bush Six,” of war crimes; 
however, the KLWCT which, founded by the Prime Minister with the idea of focusing 
on Western governments, seems to act with as much force as a “mock trial” 
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(Goodenough).  The KLWCT panel consists of five retired judges and legal scholars, 
and ultimately the “conviction” does “little more than put out a press release” 
(Goodenough).   

In the search for the most effective way to hold governments or individuals 
responsible for their crimes, it is crucial to return to the methods that governments have 
used to avoid accountability up until today.  As examined in Part IV, the United States 
uses a combination of manipulating the already weak definition of torture (Part III) and 
citing the domestic immunity policy of state secrets privilege.  In 1998, the International 
Criminal Court was established as an enhanced enforcement system for international 
law.  Under the Rome Statute, one of the International Criminal Court’s (ICC) duties is 
upholding the prohibition of torture.  According to Article 4, the ICC is not supposed to 
take on cases dealing with individuals in countries that have not ratified the Rome 
Statute.  Although a major contributor to the Rome Statute, the United States has not yet 
ratified it.  The powers of the ICC should be expanded to include all states, not just 
those who have ratified the Rome Statute, so as to expand its jurisdiction of 
enforcement to countries like the United States.  At the very least, a provision should be 
added to the Rome Statute stating that the tribunal may interfere if the state itself is not 
remedying its own problem, because by failing to instigate a “prompt” and “impartial” 
investigation into its alleged cases, the United States has ignored international law and 
given the international community no other option.  At this point, opening this case 
would be about much more than just punishing individuals. The more torture cases the 
ICC examines, the more specific and strong the definition of torture will become in 
international law, and the act of torture will be perceived as increasingly immoral by 
the public.  Undertaking torture cases will set standards and better definitions for future 
cases and begin a positive legacy for the ICC in upholding key human rights.  If the 
Convention against Torture refers to cases of torture as being of “grave nature," then 
they should be treated as such. 
 
VII.  CONCLUSION 
 

The international community has given up on torture.  International law clearly 
prohibits torture, yet governments across the world consistently get away with it.  The 
mass media furthers the problem by giving the general public the perception that 
torture is not only acceptable, but ethical.  Through convincing, though fallacious, 
arguments in favor of torture, especially those made in the television show 24, the mass 
media adds to the general perception of torture.  In a gruesome cycle, the media gives 
the public misconceptions about torture, and these misconceptions are given substance 
as individuals in governments around the world get away with torture without so 
much as proper investigations, let alone effective trials.  

In the search to uncover a lasting solution, it is crucial to investigate how 
governments are dodging responsibility for their actions.  In the case of the Bush 
Administration, the United States attempted to manipulate the legal definition of 
torture.  Though the definition of what constitutes torture is vague and ambiguous, 
there is no need to rewrite it.  Instead, trials must be held when cases of torture arise.  
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The ICC must find a way to investigate cases of torture, even those outside of their 
current jurisdiction.  Over time, a strong and specific definition of torture could be 
established through the cases the ICC examines.  Trials and possible convictions could 
also act as warnings and maybe even deterrents to violators.  Perhaps this is too 
optimistic, but it would be a step in the right direction.  Ignoring the situation all 
together is not only halting progress, it is a step in the wrong direction due to the 
persuasive influences of mass media.   

Action must be taken to reverse the increasing detachment between the idyllic 
values of international law and dark reality.  It is easy to jump to the conclusion that the 
media is responsible for the desensitization and appropriation of torture (Andén-
Papadopoulos; Aitkenhead; Kellner).  But in the final analysis, the media is only 
capitalizing on the public’s misconceptions and romanticization perpetuated by a 
tenuous legal framework and irresolute international justice system.   Nevertheless, 
despite the complexities of international law, we should never give up the fight.  
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REPRESENTATION OF ISLAMIC AND NON-ISLAMIC  
PERPETRATORS IN PRINT MEDIA:  
A CONTENT ANALYSIS 
 
Roya Imani216 & Tomaz Strojnik217 
 
Since the terrorist attacks of September 11, 2001, many scholars have documented negative 
representations of Middle Easterners in American media. This research has largely found 
negative depictions of Middle Easterners in the media, and argue that this affects the lives of 
American Middle Easterners. However, there is little discussion regarding the discrepancy 
between Islamic and non-Islamic perpetrators in print media. This study examines how 
American print media frames Islamic and non-Islamic perpetrators of mass violence. A content 
analysis is utilized to examine American newspapers’ reports of domestic non-political mass 
casualty post-9/11. The sample is largely drawn from three major national newspapers: The Wall 
Street Journal, The New York Post, and The New York Times. The results show that there is a 
disparity between the stories of Islamic and non-Islamic perpetrators in print media. By 
disproportionally using words such as “terrorist” or “Islamic extremist” to describe perpetrators 
of Middle Eastern descent, the media perpetuates popular sentiments of Middle Easterners as 
anti-Americans. On the other hand, white perpetrators are described as unfortunate victims of 
mental illness or as social outliers. By highlighting these differences, this study begins to explore 
the connection between racist popular sentiments and media representation. 
 
 
 
                                                
216 Roya Imani graduated from University of Southern California with Bachelor of Arts in Sociology in 
2014. She plans on attending law school in fall 2016 and pursuing a career in child advocacy. She 
currently interns at a law firm for a civil trial attorney. She plans to continue writing, particularly in the 
area of family law, next year as she attends law school. 
217 Tomaz Strojnik is a first year graduate student at the Elliott School of International Affairs at George 
Washington University. He graduated from University of California, Los Angeles in 2013 with a B.A. in 
Political Science. He is currently in the International Affairs program. His current research interests 
include defense analysis, war, and war termination theory. He lives in Washington, D.C. 
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INTRODUCTION  
 

Although the National Institute of Justice has clearly defined what it considers to 
be an act of “terrorism,”218 media commentators no longer employ the term “terrorist” 
to describe actions, but rather to label people, specifically people of the Islamic faith. 
Since the terrorist attacks of September 11, 2001, many scholars have documented 
negative representations of Middle Easterners in American media.219 This research finds 
that such negative portrayals affect the lives of Middle Easterners living in America, 
leading to frequent individual and institutional racism. However, academics have not 
investigated how print media coverage represents Islamic and non-Islamic perpetrators 
in domestic, non-political mass casualty events220 post 9/11.  
 
LITERATURE REMARKS: 
 

Mamdani (2002) suggests that “we lift the quarantine and turn the cultural 
theory of politics head,”221 asserting that “beyond the…radical suggestion that if there 
are good Muslims and bad Muslims, then there are good Westerners and bad 
Westerners, and that neither can be understood outside the ‘history’ of that 
encounter.”222 Mamdani makes a well-researched and compelling argument that shows 
how Islamic radicalism, “although evoking pre-modernity in its particular language 
and specific practices, [is] the result of an encounter of pre-modern people with modern 
imperial power.” 223  Islamic fundamentalism is not a traditional movement, but a 
modern political purpose. Those killing in the name of jihad Akbar have gone far 
beyond what was previously imagined.  

Guterman’s article (2013) pertains to a case study of “Sleeper Cell,” a one-hour 
drama that aired on Showtime in 2005.224  The author wrote an in-depth character 
analysis of the characters that portrayed terrorists. Throughout the show, he notes that 
the audience becomes more connected to the terrorist characters, because there are 
multiple developments in character throughout the series. As a result, these characters 

                                                
218 The U.S. government has several definitions for “terrorism” but the National Institute of Justice uses 
two standards to legally label terrorism. One is written in title 22 of the United States Code, Section 2656f 
(d) that defines terrorism as “premeditated, politically motivated violence perpetrated against 
noncombatant targets by subnational groups or clandestine agents, usually intended to influence an 
audience.” The other is provided by the Federal Bureau of Investigation (FBI), which defines terrorism as 
“the unlawful use of force or violence against persons or property to intimidate or coerce a government, 
the civilian population, or any segment thereof, in furtherance of political or social objectives.” 
219 This can readily be seen in scholarships such as [(Allahyar, 2012)], [(Alsultany, 2011)], [(Kerem. 2014)], 
[(Waleed. 2006)]. 
220 For the singular sake of this research study we are going to refer to “non-political domestic mass-
casualty events” as “events” along with the abbreviation slash acronym: Non-Pol-DMCE. 
221 Mamdani, M. (2002), Good Muslim, Bad Muslim: A Political Perspective on Culture and Terrorism. 
American Anthropologist, 104: 766. doi: 10.1525/aa.2002.104.3.766 
222 Ibid. 
223 Ibid. 
224 Sleeper Cell. Directed by Clark Johnson. Performed by Michael Ealy, Oded Fehr, Henri Lubatti, and 
Melissa Sagemiller. United States, 2005. Film. 
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become appealing but, he continues, they can never disassociate from the “negative 
traits associated with Islam.”225 
 Further, books and analysis written before 2001 provide an invaluable 
foundational framework to examine the selected newspaper articles. Said’s (1997) 
“Orientalist” approach226 helps to document and elucidate implicit Western bias in 
reporting on Arabic and Muslim persons and populations, while Herman and Chomsky 
(2002) elaborate on how the mass media sets the limits and terms of debate to conform 
to a propaganda model of “manufactured consensus.”227 The propaganda model is the 
term the authors use to describe how U.S. media’s priorities and definitions comply 
with the institution within which they operate. Glassner (1999) without any specific 
allusions to Islam, reveals how the United States’ societal fears and perceptions are ill-
acknowledged and based on unexamined assumptions.228  
 
METHODOLOGY: 
 

This study attempts to identify how American print media frames Islamic and 
non-Islamic perpetrators of Non-Pol-DMCEs post-9/11 through a content analysis of six 
different events from three major national newspapers: The Wall Street Journal, The New 
York Post, and The New York Times. 
 Of the six events, three of the belligerents are of Middle Eastern descent, with 
two being followers of Islam: Major. Nidal Malik Hasan of the 2009 Fort Hood shooting 
and Sulejman Talović of the 2007 Trolley Square Mall shooting, and one from a 
Christian family: Samir Zawahri of the 2013 Santa Monica Community College 
shooting. The remaining three belligerents are non-Muslim and non-Middle Eastern, 
with two being white males with no overt religious beliefs: Adam Lanza of the 2012 
Sandy Hook Elementary School shooting and James E. Holmes of the 2012 Aurora 
Theater shooting. The final belligerent was a black male who practiced Buddhism: 
Aaron Alexis of the 2013 Washington Navy Yard shooting. 
 The articles were chosen for their focus on the shooters background and motive 
along with a report that primarily focused on policy and beltway-politics. This makes 
the articles more politically motivated rather than based on internal bias, which is what 
this research is attempting to decipher. In regards to the three Middle Eastern mass 
shooters, attention was keyed towards allusions of jihad and terrorism and for the three 
non-Middle Eastern mass shooters attention was focused towards apologist 
explanations of “social-awkwardness” and “misunderstood-savant” in lieu of the 

                                                
225 Guterman, K. (2013). The Dynamics of Stereotyping: Is a New image of the Terrorist Evolving in 
American Popular Culture?, Terrorism and political Violence, 35:4, 650, DOI: 
10.1080/09546553.2013.814506 
226 Edward, S. (1997), Covering Islam: How the Media and the Experts Determine how We See the Rest of 
the World, Vintage Books, ixx. 
227 Herman, E., & Chomsky, N. (2002), Manufacturing Consent: The Political Economy of the Mass Media, 
Pantheon Books, lxiv. 
228 Glassner, B. (1999), The Culture of Fear: Why Americans are Afraid of the Wrong Things, Basic Books, 
xxviii. 
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implicit “us versus them” demonization vocabulary directed onto the Middle Eastern 
perpetrators. 
 To analyze the content, we conducted a close reading and coding of the eight 
articles. Signifier anomalies in vocabulary such as “terrorist,” “Islam,” “jihad,” 
“jihadist,” “shy,” “cerebral,” “genius,” or “troubled” were examined in all of the articles 
regarding the Islamic and non-Islamic perpetrators (see Table 1.) In addition, context, 
framing, and point of view, along with the date of the article and type of publication 
were some of the key data points for analysis (e.g. The New York Post is a News-Corp 
tabloid with a decidedly conservative, provocative populist editorial approach as 
opposed to The New York Times, which more so has a liberal-centrist, objective 
consensus editorial approach). Moreover the six Non-Pol-DMCEs were divided into 
three groups for a casual-similarity case-study contrast. 

Group 1) The Fort Hood shooting is contrasted with the Navy Yard shooting, in 
respect to the armed forces background and setting of both events. Group 2) The Sandy 
Hook Elementary School shooting is coupled with the Santa Monica College shooting, 
for the inherent setting and the belligerents’ ties to the respective schools. Group 3) The 
Aurora Theater shooting is analyzed in companion with the Trolley Square Mall 
shooting, because both events took place in public, entertainment and consumer retail 
centers. 

 
FINDINGS: 
 
G1a) Fort Hood Shooting: Major. Nidal Hasan: November 05, 2009: near Killen, Texas: 
thirteen dead and over thirty injured. 
G1b) Washington Navy Yard Shooting: Aaron Alexis: September 13, 20013: near 
southeast Washington D.C.: twelve dead and two injured. 

In Andy Soltis’ article titled, “Muslim major screamed ‘Allahu Akbar’ before 
slaughtering 13 at Ft. Hood,”229 readers are immediately informed that Maj. Hasan is a 
Muslim and that he did “slaughter” thirteen people; however, the linguistic perception 
of such a headline along with the picture of Maj. Hasan in traditional dress directly 
under said headline, makes an assumption that this was an act of terror in the name of 
Islam, without any other pending motive or implication. 

The journalist devotes two-lines mentioning Maj. Hasan’s frustration about his 
deployment overseas. The rest of page one is relegated to a quote from Fox News, citing 
retired Col. Terry Lee and a reference to Hasan’s, alleged internet postings, where he 
sympathizes and justifies suicide bombings, stating “…that this ‘soldier’ committed 
suicide is inappropriate. It’s more appropriate to say he is a brave hero that sacrificed 
his life for a more noble cause.” At the end of the article Soltis does cite an Imam from a 
Maryland Mosque who says Hasan, when attending the nearby mosque while stationed 
at Walter Reed Army Medical Center, was “very devout…but there was nothing 

                                                
229Soltis, A. (2009, November 6) Muslim major screamed ‘Allahu Akbar’ before slaughtering 13 at Ft. 
Hood. New York Post. Retrieved from http://nypost.com/2009/11/06/muslim-major-screamed-allahu-
akbar-before-slaughtering-13-at-ft-hood 
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extremist in his perceptions.”230 The biggest signifier is in the headline, “Muslim major 
screamed ‘Allah Akbar’ before slaughtering 13 at Ft. Hood.”231 Generally followed AP 
Style for headlines would have all the nouns and verbs capitalized, but the New York 
Post (NYP) starts with Muslim and subjectively subordinates Hasan’s military rank to 
“major” instead of “Major,” in what Khuwaileh alludes to in his article, “The semantic 
confusing of terrorism,” as an example of deliberate “negative linguistic perception.”232 
The NYP is a conservative tabloid owned by News Corp and Rupert Murdoch and they 
have an audience that is more inclined to respond to ethnocentric signifiers, with 
jingoistic subtext. It can safely be assumed that the NYP deliberately played on that 
appeal as an attention getter. Newspapers have an editorial point of view and this is a 
way demonstrating it. It may not be entirely ethical from a sociological perspective, but 
certainly a convention of the NYP and a logical choice to proceed this way within their 
current demo and business model. As Herman and Chomsky (2002) illustrated in their 
propaganda model, the media complies with the institution’s policy. 

The Wall Street Journal (WSJ) piece, by Evan Perez and Keith Johnson, “Hasan, 
Radical Cleric Had Contact with Former Imam at Virginia Mosque Didn’t Raise Red 
Flags to U.S. Authorities”233 is more comprehensive and steeped in analysis. It was also 
published on November 10, 2009, four-days after the NYP article, allowing time for 
more reflection and investigation. The lede immediately zeroes in on Hasan’s 
connection to Anwar al-Awlaki, the New Mexican-born moderate imam turned “radical 
Islamic cleric”234  now “serving as a mass-media ambassador for Al Qaeda.”235 The 
article makes evidenced-based claims that Hasan communicated with Awlaki, but it 
also sources “senior federal investigators” and later the FBI investigators, who claim 
that Hasan’s correspondence was social and that although there is correlational data to 
suggest terrorism, there is no evidence indicating he had co-conspirators, and despite 
the contacts the attack is not classified as terrorism partly because “the Defense and 
Justice department officials decided Monday that Maj. Hasan will be charged in 
military rather than civilian court.”236 The WSJ devolves into an examination of Awlaki, 
closer to a feature piece but with the word count of a lengthy wire-report. The WSJ 
takes on more evidence-based and sourced-based claims about Awlaki’s inspired 
complicity in the shootings.  However they balance their point with quotes like 
“[Awlaki] was never indicted in the U.S.,” “it is unclear if Hasan ever met Awlaki when 
he attended Awlaki’s mosque in Virginia in 2001,” and cite another imam at the mosque 

                                                
230 Ibid. 

231Ibid. 
232 Khwaileh, 22. 
233 Perez, Evan, and Keith Johnson. "FBI Had Investigated Fort Hood Suspect; Hasan Had Contact with 
Militant Imam; Authorities Felt There Was No Terrorist Threat. (News)." The Wall Street Journal, 
November 10, 2009. Accessed October 13, 2015. http://www.wsj.com/articles/SB125778227582138829 
234 Perez Van. (2009 November 10) Hasan, Radical Cleric Had Contact. Wall Street Journal. Retrieved 
from http://online.wsj.com/news/articles/SB125778227582138829 
235 Ibid. 
236 Ibid. 
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stating, “Mr. Awlaki was mainstream at the time…I think something happened to 
him.”237 
 The WSJ and the NYP on the spectrum of opinion are both conservative 
newspapers and both are owned by News Corp but they operate on different editorial 
wavelengths and are directed at different audiences, with divergent expectations. The 
WSJ is not a tabloid, but a respected broadsheet that has won several Pulitzer Prizes. Its 
demographic is largely the business-elite and although its columnist have expressed 
strident neo-conservative views, the editorial staff and the readership expect a higher 
standard of factual objectivity. 

Another NYP headline entitled, “Alexis a Buddhist with a bad temper” by 
Rueven Fenton et al.238 immediately contrasts with a competing headline from The New 
York Times written by Michael Schmidt, “Gunman Said Electronic Brain Attacks Drove 
Him to Violence, F.B.I. Says.” 239Again, the NYP editorial staff deemphasize the “bad 
temper” with small caps making “Buddhist,” although rightfully capitalized, stand out 
all the more. Even though it has been proven conclusively that Aaron Alexis’s leanings 
towards Buddhism played no role in the attack,240 as evident in this quote from the 
latter NYT article from the documents Alexis left behind, “Ultra low frequency attack is 
what I’ve been subjected to for the last three months, and to be perfectly honest, that is 
what has driven me to this.” While this may present a perfect opportunity to show how 
the NYP slants its coverage, and how the NYT’s remains above the fray with its liberal-
centrist, objective consensus editorial-approach, it is essential to analyze the context. 
The NYP article was published online the day of the shooting at 10:10 P.M. and the 
NYT’s article was published on the 25th of September 2013. The NYP didn’t have access 
to the documents; only a deadline, yet this is not an excuse for factual-errors. On the 
third-paragraph the NYP reports that Alexis had a “general discharge” but it was later 
found out that he received an “honorable discharge.”241 
 The mistake could result from one of two reasons: the journalist was pressed for 
time and did not have the best evidence, or he possessed a biased point of view. If this 
becomes a pattern, a claim could be made that the NYP as an institution tends to 
“sensationalize” and bias its report, or at least shows carelessness at times. Nonetheless, 
whether the readers enjoy it or not, and whether the NYP is deliberate, or just a product 
of mass media conventions, the end result can lead to a negative linguistic perception 
that reinforces stereotypes. 
 
G2a) Sandy Hook Shootings: Adam Lanza: December 14, 2012: Newtown, Connecticut: 
twenty-eight killed (including perpetrator) and two injured. 

                                                
237 Ibid. 

238 Fenton, R. et al. (2013 September 16) Alexis a Buddhist with a bad temper. New York Post. Retrieved from 
http://nypost.com/2013/09/16/navy-yard-shooter-was-a-buddhist-with-a-bad-temper 
239 Schmidt, Michael. (2013 September 16) Gunman Said Electronic Brain Attacks Drove Him to Violence, F.B.I. 
Says. New York Times. Retrieved from http://www.nytimes.com/2013/09/26/us/shooter-believed-mind-was-under-
attack-official-says.html?_r=0 
240 Szalavitz, Maia. "Aaron Alexis and the Dark Side of Meditation." Time, September 17, 2013. 
241 Ibid. 
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G2b) Santa Monica Community College Shootings: John Zawahri June 7, 2013: Santa 
Monica, California: six killed (including perpetrator) and four injured. 

A NYT headline titled, “A Gunman, Recalled as Intelligent and Shy, Who Left 
Few Footprints in Life” by David Halbfinger242 covered Adam Lanza’s social interaction 
with his past schoolmates. His classmates invariably considered him “reserved,” 
“different,” “shy” and “quite detached from his surroundings.” 243  Moreover, the 
shooter is depicted as a black sheep, with an enabling mother, who “had no Facebook 
page like his brother” and slipped through the cracks with an unchecked mental illness. 
Another quote from a classmate contributes to the editorial framing “I think that maybe 
he wasn’t given the right kind of attention or help…he went so unnoticed…in high 
school no one really takes the time to look and think, ‘Why is he acting this way?’”244 
Lanza is portrayed this way to show that he is not a villain but rather a young-troubled 
man. 

In the NYT’s article “Police Call Santa Monica Gunman ‘Ready for Battle,’”245 Ian 
Lovett does a fair job staving any reference to Islam or Muslims. But arguably with an 
ethnic last name like Zawahri, the audience could possibly make an implicit assumption 
that he is a Muslim. This bias is stated in the introduction of Said’s book “Covering 
Islam,” in which he talks about the media’s tendency to equate Arabs as de facto 
Muslims.246 Accordingly, if there is an assumption that readers might make, does that 
amount to some type of guilty-conscience projection? It is an inconclusive point of 
debate, but if the shooter did not overtly do anything in the name of Islam or any 
religion, then is it justifiable to account for the plausibility that readers are going to 
project their prejudices onto the article? Should one or can one, as a journalist, attempt 
to socially-engineer every article for an altered perception? 

In the previous series of articles (Fort Hood and Navy Yard Shootings), the 
analysis takes into consideration the conservative populism editorial approach of the 
NYP and the expectations of its conservative audience. As a thought experiment, 
attempt to view this NYT’s article through the lens of a Middle Easterner who is 
defensive, or perhaps even “rightfully defensive” of how Middle Easterners are 
portrayed in the media. 

Lovett might feel he is being very careful to avoid any assertion of intentions, or 
mention of race or ethnic identification, when he writes “the size of the cache indicated 
he might have been planning a much larger attack than he was able to carry out.”247 

                                                
242 Halbfinger, D. (2012 December 14) New York Times. Retrieved from 
http://www.nytimes.com/2012/12/15/nyregion/adam-lanza-an-enigma-who-is-now-identified-as-a-
mass-killer.html 
243 Ibid. 
244 Ibid. 
245 Lovett, Ian. (2013June 08) New York Times. Retrieved from 
http://www.nytimes.com/2013/06/09/us/police-call-santa-monica-gunman-ready-for-battle.html 
246 Said, Edward. Covering Islam: how the media and the experts determine how we see the rest of the 
world (New York, 1997), ixx. 
247 Ibid. 
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This seems to be a fallacious attempt at common sense; the fact is that he [the shooter] 
killed six people. Thankfully, the police shot him before he was able to kill more. 
As it turned out, Zawahri was from a Christian family. Nevertheless, any concerned 
Middle Eastern reader could expect that a perpetrator with a Middle Eastern surname 
will be given the assumed symbiotic title of “terrorist” and “Muslim” unless proven 
otherwise. This association has been repeated enough in the mass-media to make 
Middle Easterners feel that if clarity is not given, people will ignore fact and reason and 
transcribe all violence to Islam. 
 
G3a) The Aurora Colorado Theater Shootings: James E. Holmes: July 20, 2012: Aurora, 
Colorado: twelve killed and seventy injured. 
G3b) The Trolley Square Mall Shooting: Sulejman Talović: February 12, 2007: Salt Lake 
City, Utah: six killed (including shooter) four injured. 

In a WSJ article “Suspect’s Behavior Provided Few Clues A Top Student Focused 
on the Brain and Behavior, He Gave Few Signs of Anything Sinister,”248 Tamara Audi et 
al., paints a picture of a “shy, geeky student who grew up in a middle class 
neighborhood,” a “cerebral scientist who studied how the brain works and how it 
determines human behavior.”249 The Aurora articles portray a more delicate dossier of 
Holmes. Continuing with the WSJ article an unnamed student said that Holmes 
“…would play Guitar Hero or watch Disney movies [with the student’s group of 
friends].”250 While later in the article, the journalist notes that Holmes became socially-
withdrawn; heading into upper-division, the article refers back to the fact that “James 
was always the first one there in the morning.”251 Maj. Nidal Hasan graduated from a 
competitive university in Virginia Tech with a B.S in Biochemistry and completed an 
advanced degree in Public Health, but no illusions are made to him being “cerebral” let 
alone “punctual.” Although Hasan did receive a bad-evaluation,252 it is nonetheless far 
from fair to propose any hypothesis of academic aptitude as to better comprehend the 
mind of Hasan without detracting from his murderous actions. 

In an OP-ED for the NYP, “Could the Kenya attack happen here? It did,” Paul 
Sperry253 leads with a loaded headline that apparently answers its own question with 
“yes.” With an assertion that after the Nairobi, Kenya, Westgate Mall attack—a complex 
attack by multiple gunmen from the Somali terror group, Al-Shabab—the U.S. Media 
speculated if it ever happened within its borders. Sperry anchors that assertion by 
typing, “News flash: it did.” 254 He then proceeds to inform the reader that a “young 
Muslim man walked into the Trolley Square Mall, and sought to kill as many people as 

                                                
248 Audi, T. et al. (2012 July 22) Suspect's Behavior Provided Few Clues. The New York Times. Retrieved from 
http://online.wsj.com/news/articles/SB10000872396390444464304577541373241138082 
249 Ibid. 
250 Audi, T. et al. 
251 Ibid. 
252 Soltis. 
253 Sperry, P. (2013 October 12) Could the Kenya attack happen here? It did. The New York Post. Retrieved from 
http://nypost.com/2013/10/12/could-the-kenya-mall-attack-ever-happen-here-it-already-did/. 
254 Ibid. 
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possible,” and later notes that “the FBI declared the mass shooting was not an act of 
terror.”255 But the admonition did not deter more oncoming assertions such as “The 
shooter [Sulejman Talović] was named after Suleiman the Magnificent, the 16th century 
jihadist-turned-sultan.” This is neither an argument in form nor content.256 

Sperry closes with an alarmist final-paragraph: “It’s plain that jihadist already 
have targeted America’s easy-to-enter malls for attack, and are likely plotting an assault 
even more brutal than Nairobi, which terror experts believe was a ‘dry run’ for a more 
spectacular event here at home. Question is, what are our willfully blind authorities 
really doing to stop them?”257 Our authorities are willfully blind on what grounds? 
Sperry does not say. How does a lone-gunman compare to a complex attack carried out 
by a known terror-cell? Sperry does not say. Though this is an OP-ED, the writer is too 
didactic in his attempt to get his point across, with fear mongering and asserting 
stereotypes. 
 
DISCUSSION: 
 

Before starting this study, there was an expectation that the print media would 
be a bevy of bias towards Muslims and those of Middle Eastern descent. But readers 
should remember that the print media is just a subset of the news media and an even 
smaller sub-set of mass media. While there was “active bias” found that was either 
implied or implicit in regards to Middle Easterners, there was also “passive bias” found 
(see table 1).  It is implicit in regards to non-Middle Easterners: it is difficult to make a 
general statement on the efficacy of fair-reportage, when considering the research 
question “how American print-media frames Islamic and non-Islamic perpetrators of 
mass casualty post 9/11”. Since the sample size was incredibly small, it’s almost 
impossible to make any definitive statements and generalization. The heterogeneous 
nature of the country makes it difficult to give an overall description of the direction of 
print media, because newspapers represent a myriad of socioeconomic, political, and 
religious. Viewers, and more. As a result, one should expect that a republican or 
democratic owner would prefer news that is critical of the other party, or supportive of 
their own viewers. In addition, a populist paper would slant news towards itself and 
away from statist viewpoint. Therefore, deducing the movement of print media on such 
a narrow topic is futile. To expand on this research, more samples would be required, 
along with a time line analysis of how these newspapers’ track the changes occurring in 
these events.  
 
CONCLUSION: 
 

Despite the circumstances, when a person of Islamic faith has committed a crime, 
reporters frequently mention the individual’s religion; the same is not, however, 
applied to people of non-Islamic faith. While Islamic perpetrators are described as 
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“terrorists,” “Muslims,” “fundamentalists,” and so on, non-Islamic perpetrators are 
seen as “troubled” or “mentally ill”. The exacerbated use of these terms portrays 
Middle Easterners as anti-America, which arguably embeds fear in the public mind and 
instills ignorance towards Islam. Unfortunately, our world view mainly originated from 
the media, which are capable of spreading messages globally. If the media continues to 
portray Islamic perpetrators as “worthy” villains to mention in the news, and implicitly 
show non-Islamic perpetrators as “unworthy” of news, then it might boomerang 
because these negative connotations mobilize hatred and ultimately revenge. 

 
Table 1 Signifier Language in Non-Pol-DMCEs (+ = a total of 1-3 appearances of 
“Signifiers” in the article, ++ = 4-6, +++ = over 7). 
Publication, Headline, 
and Author 

Active Middle Eastern   
“terrorist” “Islam” 
“jihad” “jihadist”  
 
 

Passive Western 
“shy”  “cerebral” 
“genius” “troubled” 

The New York Post: 
Muslim major screamed 
‘Allahu Akbar’ before 
slaughtering 13 at Ft. 
Hood by Andy Soltis 

+++  

The Wall Street Journal: 
Fort Hood Shooting 
Suspect Hasan Had 
Contact With Radical 
Islamic Cleric in Yemen 
by Evan Perez & Keith 
Johnson 

++  

The New York Times:  
Gunman Said Electronic 
Brain Attacks Drove 
Him to Violence, F.B.I. 
Says                        by 
Michael S. Schmidt 

 + 

The New York Post: 
Alexis a Buddhist with a 
bad temper by Reuven 
Fenton, et al. 

+ + 

The Wall Street Journal: 
Mother Was Gunman's 
Link to World by 
Tamara Audi, et al.  
  

 +++ 
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The New York Times     
Police Call Santa Monica 
Gunman 'Ready for 
Battle' by Ian Lovett 

 +++ 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Wall Street Journal 
1.   Suspect's 

Behavior 
Provided Few 
Clues by Tamara 
Audi, et al.  

 + 

The New York Post  
1.   Could the Kenya 

attack happen 
here? It did.                       
by Paul Sperry 

+++  
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THE FIGHT FOR CLEAN WATER:  
CLEAN WATER ACT AND ITS LOOPHOLES 
 
Joe Noreña258 
 
The Clean Water Act is the most significant piece of federal legislation that deals with our 
nation’s waters. Unfortunately, two loopholes in the act render its legislation over American 
waters useless in many cases. This article focuses on how certain mining industries have been 
able to take advantage of these loopholes and the environmental, public health, and economic 
costs associated with the loopholes. Nevertheless, attitudes towards clean water are changing, 
and the legal landscape of the Clean Water Act is at an important point in history. The 
Environmental Protection Agency intends to report a new proposed rule this spring, which 
would extend Clean Water Act protections. 
 
 
 
 
INTRODUCTION  
 

In the 1890s, mining companies started extracting a surplus of metals from Iron 
Mountain, a mountain that feeds into California’s largest river, the Sacramento River. 
The Iron Mountain Mine was producing gold, silver, zinc, pyrite, and more copper than 
any other mine in the state of California. Mining operations “successfully” continued 
until 1963. In 1963 however, the State of California realized that the Iron Mountain Mine 

                                                
258 Joe graduated from Vanderbilt University, Class of 2015, with dual degrees in Political Science and 
Latin American Studies. He is currently an assistant Special Education Instructor and Political Campaign 
Manager in Moscow, Idaho 
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produced wastewater that had an excess of copper, zinc and cadmium. According to the 
Environmental Protection Agency (EPA), excessive copper in drinking water can cause 
gastrointestinal problems in the short-term and kidney and liver damage in the long-
term. In addition, 259 excessive cadmium in drinking water causes kidney damage;260 
and excessive zinc can cause a variety of health problems, such as disturbing protein 
metabolism.261 This metal-rich water flowed into the Sacramento River, damaging the 
ecosystem and drinking water that the river provided. The EPA has designated the 
Sacramento River as a critical habitat for a number of endangered and threatened fish 
populations, as well as a major source of drinking water for over 70,000 people.262 
Cleanup of the Sacramento River began in 1963, and it continues to this day.263 

In 1983, as a result of the Clean Water Act (CWA), the EPA took action and 
placed the site of the Iron Mountain Mine on the National Priorities List, a list of sites 
where known hazardous materials have damaged American waters. Since then, the 
EPA has constructed a wastewater treatment plant to treat mine drainage from the Iron 
Mountain Mine, and a reservoir to control widespread contamination.264 Even though 
the EPA and other companies working to clean up the Sacramento River have made 
tremendous progress, those living around the Sacramento River still feel the effects of a 
history of water polluted by toxic metals. Had the Clean Water Act never been 
implemented, the Sacramento River may not exist in the twenty-first century. Yet 
despite the CWA, we’ve seen situations like the Iron Mountain Mine play out over and 
over again. The only difference is that these situations don’t pan out as well as the Iron 
Mountain Mine cleanup. Two loopholes in the CWA have allowed mining companies to 
dump known hazardous and toxic materials into America’s waters, all under the 
jurisdiction of federal law. 
 The story of the CWA’s loopholes starts in 1948. The federal government enacted 
its first major legislation to control water pollution in the US called the Federal Water 
Pollution Control Act. The government amended the 1948 law in 1972 and then again in 
1977. Congress and the public alike know the Law amended in 1977 as the Clean Water 
Act. The CWA claims as its purpose restoring and maintaining “the chemical, physical, 
and biological integrity of America’s waters.”265  

The CWA is the most comprehensive water pollution law that, in theory, should 
leave no room for mining companies to repeat what has already happened at sites like 
                                                
259 Environmental Protection Agency. “Basic Information about Copper in Drinking Water.” Water: Basic 
Information about Regulated Drinking Water Contaminants. www.epa.gov, 19 Dec. 2013. Web. 5 Jan. 2015. 
260 Environmental Protection Agency. “Basic Information about Cadmium in Drinking Water.” Water: 
Basic Information about Regulated Drinking Water Contaminants. www.epa.gov, 19 Dec. 2013. Web. 5 Jan. 
2015. 
261 Lenntech. “Zinc – Zn.” Water Treatment Solutions. www.lenntech.com. Web. 5 Jan. 2015. 
262 Environmental Protection Agency. “Superfund Program Implements the Recovery Act: Iron Mountain 
Mine.” Superfund. www.epa.gov, 15 Dec. 2011. Web. 5 Jan. 2015. 
263 Environmental Protection Agency. “Iron Mountain Mine: Success Through Planning, Partnerships, 
and Perseverance.” Abandoned Mine Lands Case Study. 7 Mar. 2006. 
264 Environmental Protection Agency. “Superfund Program Implements the Recovery Act: Iron Mountain 
Mine.” Superfund. www.epa.gov, 15 Dec. 2011. Web. 5 Jan. 2015. 
265 Environmental Protection Agency. “The Clean Water Act: Protecting and Restoring our Nation’s 
Waters.” Water: Clean Water Act 40th Anniversary. www.epa.gov, Sep. 20, 2012. Web. 5 Jan. 2015. 
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the Iron Mountain Mine. The Environmental Protection Agency (EPA) and the Army 
Corps of Engineers (Corps) are the two parts of the federal bureaucracy charged with 
overseeing the CWA, but these agencies have allowed two loopholes that redefine 
“waste treatment systems” and “fill material.” These loopholes strip the EPA and the 
Corps of their authority to stop mining industries from dumping toxic waste into lakes, 
streams, and wetlands across the US. The toxic waste is responsible for polluting 
drinking water in as many states as Alaska, Minnesota, South Carolina, and West 
Virginia, among others.266 These two loopholes allow the mining industry, under the 
jurisdiction of federal law, to pollute the drinking water sources of more than117 
million Americans and destroy countless ecosystems around the country.267 The EPA 
and the Corps have an opportunity and a responsibility to close these two loopholes 
and ensure that all Americans have access to clean water. 
 
THE TWO LOOPHOLES 
  

These loopholes exist because of an inadequately defined law and because the 
agencies tasked with overseeing the law have significantly lowered their standards for 
clean water. The first loophole addresses what the CWA calls “waste treatment 
systems.” The CWA outlined which waters extractive industries could use as waste 
treatment systems, or water systems in which corporations and individuals could 
dispose of waste and sewage. However, the CWA also says, “it is national policy that 
areawide waste treatment management planning processes be developed and 
implemented to assure adequate control of sources of pollution in each state.” 268 
Companies have to apply for a permit to use a body of water as a waste treatment 
system, but this unclear language about pollution has left the definition of “waste 
treatment systems” open to debate. What, then, is a “waste treatment system?”  
The CWA originally used the terms “navigable waters” and the “migratory bird rule” 
to distinguish which waters were not for waste treatment systems. Navigable waters are 
self-explanatory: any body of water subject to the movement of the tide as well as a 
body of water that transports interstate or foreign commerce. Lakes, rivers, streams, 
natural ponds, wetlands, and specific types of water bodies unfamiliar to most of the 
population like a sandflat, all fall in the category of navigable waters. The migratory 
bird rule on the other hand applies specifically to isolated waters (such as isolated 
ponds) that migratory birds and other endangered species use as their habitat. 
 In theory, the CWA therefore covers a myriad of different water systems. So, 
when the Corps changed its regulatory definition of wetlands in 1990 to say that the US 
does not consider wetlands or any “prior converted crop land” as “waters of the United 

                                                
266 National Wildlife Federation. “Hard Rock Mining Pollution.” www.nwf.org. Web. 5 Jan. 2015. 
267 Environment America. “EPA, Army Corps Report Shows Economic Benefits of Clean Water Act.” 
News Release: Contact, Alexandra Fields. www.environmentamerica.org, Dec. 6, 2013. Web. 5 Jan. 2015. 
268 “Federal Water Pollution Control Act, as Amended by the Clean Water Act of 1977.” (PL 102-580, 31 
Oct. 1992). http://www.epa.gov/npdes/pubs/cwatxt.txt. Web. 5 Jan. 2015. 
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States,”269 mining industries worked immediately to apply the Corps’ definition to 
water covered under the CWA. The Corps’ 1990 redefinition of wetlands should not 
have changed anything because the CWA already considered wetlands to be out of the 
EPA or the Corps’ jurisdiction, but still liable to CWA protections if needed. However, 
the mining industries combined the Corps’ change in definition with an earlier change 
in EPA regulations in 1980, which said that the EPA did not consider waste treatment 
systems “waters of the US” and therefore not liable to regulation from the EPA and the 
Corps.270  

Connect the dots, and you find a lot less water protected by the EPA. As a result, 
when companies apply for permits to use a body of water as a waste treatment system, 
they cite these changed EPA and Corps definitions of protected water systems. 
Unfortunately, these changed definitions, stemming from the Ronald Reagan and 
George H. W. Bush Administrations continually passing amendments to the CWA and 
the Safe Drinking Water Act (legislation that specifically deals with Public Water 
Systems)271272 have created the first loophole. That loophole allows mine developers in 
separate cases to designate natural lakes, rivers, streams, and wetlands as waste 
treatment systems. 

The second loophole originated in a Supreme Court Case. In 2001, The Solid 
Waste Agency of Northern Cook County (SWANCC) took the Corps to the Supreme 
Court in SWANCC v. US Army Corps of Engineers. SWANCC believed that the 
aforementioned migratory bird rule gave too much authority to the Corps. More 
specifically, SWANCC successfully argued in the Court that Section 404 of the CWA 
gave too much regulatory authority to the Corps. Section 404 defines the “fill material” 
that extractive industries can dump into American waters. The CWA defines fill 
material as “any material used for the primary purpose of replacing aquatic area with 
dry land or changing the bottom elevation of a water body.”273 

But because SWANCC’s decision scrutinized the EPA’s and the Corps’ definition 
of fill material, the EPA, under pressure from the George W. Bush Administration, 
redefined fill material a year later to create the second major loophole in the law. By 
2002, the EPA and the Corps had both expanded their definitions of fill material to 
include mine tailings from hard-rock mines and overburden from coalmines.274  
Mine tailings are the ore waste of mines, which in most cases contain toxic chemicals 
like cyanide. 275  Overburden, or the overlaying rock layers removed from surface 
                                                
269 U.S. Army Corps of Engineers, Regulatory Guidance Letter 90-7: Clarification of the Phrase 
“NormalCircumstances” as It Pertains to Cropped Wetlands (Sept. 26, 1990). 
270 Jon Devine, et al. “The Historical Scope of the Clean Water Act Jurisdiction.” The Environmental Forum. 
Vol. 29, No. 4 (July/August 2012): 56-66.  
271 Lynn Thorp. “Drinking Water and the Clean Water Act.” Clean Water Action. Oct. 17, 2012. Web. 11 Jan. 
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272 Environmental Protection Agency. “President Signs Safe Drinking Water Act Amendments.” Press 
Release. www2.epa.gov, Jun. 20, 1986. Web. 11 Jan. 2015. 
273 Federal Facilities Environmental Stewardship & Compliance Assistance Center. “Dredging 
Operations.” FedCenter. Aug. 19, 2013. Web. 11 Jan. 2015. 
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mining, as described in more depth in the next section, is similarly toxic. A 2010 study 
on the Raniganj Coalfield in India found that overburden from coalmines contains toxic 
metals that can pollute soil and water.276 Although both mine tailings and overburden 
seem like obvious substances to keep out of public water, the necessity of minimizing 
these substances only recently became apparent. Most of the studies showing how mine 
tailings and overburden introduce toxic chemicals into the drinking water of millions of 
people around the world have only surfaced in the past several years. These new 
studies illustrate how urgent it is for the EPA and the Corps to react. Not only should 
the EPA and the Corps close both loopholes, but they should do so immediately in 
order to prevent the pollution of even more of America’s drinking water. 
 
MINING INDUSTRIES AND WATER POLLUTION 
 

Two mining industries have particularly caught the attention of environmental 
activists and others concerned about water pollution levels: surface mining and hard-
rock mining. Surface mining includes strip mining, open-pit mining, and mountaintop 
removal mining. Surface mining, unlike underground mining, removes rock and soil – 
the overburden mentioned above – from the ground level in order to excavate certain 
minerals and metals.277 While companies working on surface mines can eventually put 
that overburden back where it came from, companies find it much more efficient and 
cost-effective simply to dispose of that rock and soil.  As a result of the 2002 redefinition 
of “fill material,” the EPA and the Corps currently consider overburden fill material. 
Surface mines, which are common in both the West and Appalachia, may therefore 
dispose of overburden in any waters they please. Unfortunately, water polluted by 
overburden affects many of the people and wildlife that live near these surface mines. 

Just to give one example, scientists have found that mountaintop removal 
coalmines have exposed selenium, a toxic pollutant, into streams running down the 
mountains of Appalachia.278 Selenium impacts the entire ecosystem; so much so that 
scientists have found serious genetic defects in fish that swim in streams and rivers in 
West Virginia. Further, the EPA endorses a study that shows the water of at least forty 
percent of wells on the Appalachian plateau and 70 percent of wells near surface mines 
in the region have “iron and manganese concentrations that surpass drinking water 
guidelines.”279,280 To make matters worse, a report put out by the Natural Resource 
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Defense Council points out that no scientifically credible plans exist to mitigate the 
adverse effects of overburden on a body of water.281 

Although just as harmful as surface mining, hard-rock mining incorporates 
various underground mining techniques to excavate minerals, mainly those containing 
precious metals. Like surface mining, hard-rock mining also produces a large amount of 
toxic waste material. Hard-rock mining excavates a number of hard metals like gold, 
iron, copper, and nickel. The most profitable of these mines extract gold through a 
process called amalgamation.  

Some believe that the Ancient Romans used the process of amalgamation that we 
still use today; the only difference is that we have a much better idea of the hazardous 
effects of amalgamation, a process which amalgamates, or combines mercury with gold 
to make it easier to extract gold from deep underground. The trouble with 
amalgamation, however, is that mercury is highly toxic. The US Department of Health 
and Human Services has documented that “In poisoning incidents that occurred in 
other countries, some people who ate fish contaminated with large amounts of 
(mercury) developed permanent damage to the brain and kidneys.”282 Humans should 
only work with mercury if they are wearing gloves and a mask and if they are in a well-
ventilated area. So if mercury is part of hard-rock mining waste material, then mercury 
is entering “waste treatment systems,” which in turn means that mercury is entering the 
drinking-water sources for people all over America. 

To make matters worse, however, mercury reacts with other minerals to create 
toxic mercury sulfites like stibnite, enargite, and realgar (three of the most toxic 
mercury sulfites). The EPA considers all of this waste from hard-rock mining as mine 
tailing. Because the EPA and the Corps expanded their definition of fill material in 2002 
to include mine tailings, hard-rock mining companies can, under the jurisdiction of 
federal law, dump their toxic mercury and mercury sulfite waste into a nearby lake or 
stream. The EPA estimates that hard-rock mines have contaminated 40 percent of the 
watersheds – what EPA defines as areas of land where all of the water under it flows to 
the same place283 – in the Western US.284 In the eyes of the mining industries, surface 
mining and hard-rock mining are profitable; however, the water pollution that surface 
mining and hard-rock mining produce result in millions of Americans and acres of 
America’s environment paying tremendous costs. 
 
THE COSTS 
 
 The costs divide loopholes into three categories: environmental costs, public 
health costs, and economic costs. First, the environment bears the costs of the CWA’s 
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loopholes. Pebble Mine in Alaska’s Bristol Bay area stands as the poster child for the 
environmental costs of CWA’s loopholes. Tony Tirruni, an environmental attorney for 
the National Wildlife Federation, who has fought a number of bad mining projects, calls 
the Pebble Mine “a real nightmare.”285  A Canadian-based firm, Northern Dynasty 
Minerals, has already received a permit from the Corps to work on the Pebble Mine in 
Alaska. The firm claims that its work on the Pebble Mine would create 1,000 direct 
hard-rock mining jobs and would generate $180 million in state revenue in the Bristol 
Bay area.286 Except Northern Dynasty Minerals plans to use cyanide to remove the 
minerals and then plans to dump billions of tons of contaminated mine tailings in large, 
natural reservoirs hundreds of feet deep.287  

Unfortunately, the fill material loophole would make this plan legal. But the 
environmental threat is that these reservoirs take in water from rivers, streams, and 
wetlands in the Bristol Bay area during high water flows, and then release that water 
during low water flows. The dumping of cyanide into these reservoirs could therefore 
affect up to 40,000 square miles of wild country in Southwest Alaska. More than half of 
the world’s sockeye salmon – up to 40 million – live in Bristol Bay’s waters, and even 
land animals and birds like grizzly bears, wolves, moose, caribou, waterfowl, and bald 
eagles, rely on Bristol Bay’s waters to survive.288 The EPA has done everything in its 
jurisdiction to stop Northern Dynasty Minerals from starting mining operations in 
Bristol Bay. But, on November 25, 2014, a US federal court granted a “preliminary 
injunction,” or a temporary restraining order, that restrains the EPA from pursuing 
further regulation to stop the development of mining operations in Bristol Bay.289 

Americans also pay the health costs of the CWA’s loopholes. Coal slurry, the 
waste left after processing coal, contains up to 60 chemicals including iron and 
manganese, and ends up in waste treatment systems.290 In 2009, 300 residents of Prenter 
Hollow and Charleston, West Viriginia filed a lawsuit against nine different mining 
companies for allowing 1.9 billion gallons of coal slurry and sludge to pollute drinking 
water wells.291,292 In that same year, The New York Times reported on the devastating 
health effects of water pollution in Prenter Hollow and its surrounding areas. One 
resident of Charleston, West Virginia’s capital, told The New York Times that “six of our 
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neighbors within a ten house span got brain tumors, and half of them died.”293  The 
lawsuit continues today, but two studies released in January 2012 supported the 
residents’ claims. The studies demonstrate that there was a “clear chemical pathway” 
from waste treatment systems to local drinking water wells.294  

Finally, taxpayers pay the economic costs associated with the failure to close the 
CWA’s loopholes. Northern Dynasty Minerals, that firm that can begin hard-rock 
mining in Alaska’s Bristol Bay, claims that the mine will create $180 million in revenue 
for the state. However, the number is likely inaccurate, because unlike other extractive 
industries, hard-rock mining does not pay royalties for anything extracted from federal 
lands.295 In addition, once the cleanup comes, as it inevitably will, the burden falls on 
taxpayers. Once a mining company finishes with a site, they abandon it. The EPA 
estimates that the 500,000 mines already abandoned across the country could cost up to 
$50 billion to clean.296 So, while these loopholes make mining a lot more cost-effective 
and efficient for the mining companies, the supposed economic benefits do not really 
take into account the economic, health, and environmental costs to the people who live 
around mining sites, and to the governments that must protect the health and safety of 
their citizens. 
 
THE LOOPHOLES AS A MATTER OF PUBLIC INTEREST 
 
 Other than the environmental, health, and economic costs, why should readers 
who do not live within a dangerous radius of a mining site, care about closing these 
loopholes? Unfortunately, these loopholes in CWA set a terrible precedent for all 
extractive industries. In 1975, the EPA created a set of regulations called “effluent 
limitations,” which regulate what extractive industries can dump into water and where 
they can do that.297 The two loopholes in the CWA have effectively rendered “effluent 
limitations” pointless. The waste treatment system loophole affects where extractive 
industries can dump their waste, which means a lot more water across America is 
available for all sorts of toxic waste.  
 Further, these loopholes create incentives to overstep the boundaries of the 
CWA. Consider hydraulic fracturing, more commonly known as fracking. Just this past 
October, a field technician for Appalachian Laboratories, a company hired by West 
Virginia to test the water safety standards of fracking wastewater, pleaded guilty to 
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faking the quality of water in his reports.298  Even further back, history shows the 
infamous “Halliburton Loophole.” In 1987, the EPA amended the CWA to include 
storm-water runoff, or storm water that changes certain water flows, as waters in which 
companies could not dump toxic waste. However, due to pressure in 2004 from Vice 
President and former Halliburton CEO Dick Cheney’s Energy Task Force, the George 
W. Bush Administration exempted oil and natural gas from the storm water rule.299 The 
CWA loopholes have given, and may continue to give leeway to similar political 
pressure.  
 
LIGHT AT THE END OF THE TUNNEL 
 
 But those concerned with the adverse effects of the CWA’s loopholes can find 
cause for hope. First, at the Pebble Mine in Alaska’s Bristol Bay, the EPA delayed the 
start of excavation since last February when the EPA decided to examine whether to 
block Northern Dynasty Minerals from gold and copper mining on the grounds that the 
mining operations would degrade the Bristol Bay’s environment. Even though 
Northern Dynasty Minerals won a lawsuit that inhibits the EPA’s actions in Bristol Bay, 
the EPA successfully imposed its authority under the CWA to decide whether to 
prohibit the Corps from issuing a mining permit to any company in Bristol Bay.300 
Northern Dynasty Minerals has filed three lawsuits against the EPA for overriding its 
authority, but the company has yet to begin mining in Bristol Bay.  
 Just a month later, the EPA made an even bigger move. On March 26, 2014, the 
EPA along with the Corps, proposed a rule to close both loopholes in the CWA. While 
extractive industries are fighting hard to stop the EPA from adopting this rule, the EPA 
and the Corps’ actions constitute a step in the right direction. Plus, the fact that EPA 
and the Corps have announced that they want to close these loopholes brings 
considerable public attention to the problems these loopholes cause. In fact, the EPA 
took public comments on the proposed rule until November 14 and received over 
800,000 comments in support of closing the CWA’s two loopholes. 301  The 
overwhelmingly positive response to the EPA’s proposed change is not surprising 
because the proposed rule will protect the drinking water of more than 117 million 
Americans.302 The EPA Administrator Gina McCarthy was called on to explain the plan 
in a January joint House-Senate hearing, and the EPA is planning to release a final 
report of its proposed rule this spring. 

                                                
298 Ken Ward Jr. “Lab official admits faking coal water quality reports.” The Charleston Gazette. Oct. 9, 
2014. Web. 12 Jan. 2015. 
299“The Halliburton Loophole.” Earthworks. Web. 12 Jan. 2015. 
<http://www.earthworksaction.org/issues/detail/inadequate_regulation_of_hydraulic_fracturing#.VL
Q452TF-jy> 
300 Juliet Eilperin. “EPA takes step toward restricting Pebble Mine project on Alaska’s Bristol Bay.” The 
Washington Post. Feb. 28, 2014. Web. 12 Jan. 2015. 
301 Environment Illinois. “Clean water groups, small business owners, community leaders celebrate Clean 
Water Act.” As featured in The Rock River Times. Nov. 25, 2014. Web. 12 Jan. 2015. 
302 Environment America. “More than 800,000 Americans, hundreds of businesses support clean water.” 
News Release: Contact, Alexandra Fields. www.environmentamerica.org, Nov. 13, 2014. Web. 12 Jan. 2015. 



106 Journal	  of	  Law	  &	  Society	  Volume	  VII	  Issue	  I	  
 

 Most important, perhaps, is that Americans are beginning to realize that 
pollution and economic growth are not zero-sum games. When extractive industries 
like surface mining and hard-rock mining dump toxic wastes into easily accessible 
waters, generally only companies reap the benefits. The companies do not create 
economic growth for anybody but themselves. They come into a mining site, provide 
temporary jobs for locals, don’t pay royalties to the state, and then leave the mining 
sites surrounded by polluted waters.  

In fact, the better place to find economic growth may be in closing the CWA 
loopholes in order to keep America’s water clean. Gina McCarthy, the EPA 
Administrator, wrote in a September op-ed, “we know clean water is a health priority, 
but it’s also an economic necessity.”303 Many Americans now realize that the CWA 
loopholes hurt America’s waters, lands, animals, and its most important resource; its 
people. The EPA and the Corps should take action now, before the end of the Obama 
administration, and insist upon new regulations to close these loopholes. 
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