
 
 

THE JOURNAL OF  
LAW AND SOCIETY 

 
 

THE UNIVERSITY OF SOUTHERN CALIFORNIA 
VOLUME X| ISSUE I |SPRING 2018 

 



 

 

SPRING 2018       1 

 

 

 
 

THE USC JOURNAL OF LAW AND SOCIETY 
VOLUME X| ISSUE I 

 
 

MISSION STATEMENT 
 

The University of Southern California Journal of Law and Society is a student-run, 
interdisciplinary Journal that promotes outstanding undergraduate scholarship. The 

Journal provides a print and online forum to publish exceptional undergraduate 
papers by students at the University of Southern California and around the world. The 

Journal seeks to publish papers from a wide range of disciplines that reflect diverse 
viewpoints. Guided by top faculty members at the University of Southern California, 
papers selected for publication undergo a rigorous editing process by undergraduate 
students at USC to ensure that each paper is of the highest quality. The USC Journal 
of Law and Society strives to promote greater awareness and understanding of the 

legal field, and aims to become the preeminent journal of its kind. 
 
 
 
 
 
 
 
 
 
 
 
 
 



JOURNAL OF LAW AND SOCIETY VOLUME X ISSUE I 
 

 

2 

CONTENTS 
 

LETTER FROM THE EDITOR  
Madeline Goossen |4 

 
THE OKARA UPRISING: CLASS CONFLICT AND HUMAN RIGHTS IN RURAL PAKISTAN 

Belal Jonaid | 5 
 

TRADEMARKS, TABOOS, AND TITS: THE LEGAL DIFFICULTIES OF MARKETING 

PORNOGRAPHY 
Laura Russell | 21 

 
KHOMEINI IN PRACTICE: APPLICATIONS OF ISLAMIC LAW 

Dale MacLean | 35 
 

CONSTITUTIONALITY OF SEX OFFENDER REGISTRATION AND COMMUNITY 

NOTIFICATION LAWS 
Ariana Arzani | 46 

 
THE IMPLICATIONS OF GOVERNMENT-MANDATED CONTENT FILTERING ON 

FREEDOM OF EXPRESSION 
Emily Miller | 61 

 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 

SPRING 2018       3 

EXECUTIVE BOARD 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

ASSOCIATE EDITORS 
 

 
 
 
 
 
 
 
 
 
 
 
 

Aden MacMillan 
Amanda Wade 

Anne-Claire Cronin 
Archanaa Lingan 

Ariana Arzani 
Ariella Amit 
Ashley Ta 

Brittney Kidwell 
Chloe Auerbach 
Garrett Nance 
Giulia Corno 

Hannah Leibson 
 
 

Ijeoma Oti 
Jackson Reinhardt 

Jane Lynn 
Jason Emmett Collins 

Jenna Mazza 
Jonathan Acosta 

Sebastian John Walter Young 
Shreya Tatkar 
Sooahn Ko 

Srividya Dasaraju 
Sydney Redmond 

 

Madeline Goossen 
Editor-In-Chief 

 
Adriana Bernal Martinez 

Chief of Staff 
 

Rex Alley 
Executive Articles Editor 

 
Serena Jarwala 

Executive Articles Editor 
 

Emily Liu 
Executive Articles Editor 

 
Marek Olivas 

Director of Submissions 
 

Ryan Kazemaini 
Director of Public Relations 

 
Kate Hwang 

Director of Finance 
 



JOURNAL OF LAW AND SOCIETY VOLUME X ISSUE I 
 

 

4 

LETTER FROM THE EDITOR 
 
Madeline Goossen 
Editor-in-Chief 
 

The USC Journal of Law and Society is pleased to continue its tradition of publishing 
exceptional undergraduate papers with the Spring 2018 Edition of the Journal. The 2017-2018 
school year has been an exceptional year for the Journal as our Editing Board has grown to nearly 30 
editors and our foundations at USC continue to strengthen.  

 
Many people have dedicated immeasurable time and energy to ensuring the Journal’s 

success. I would first like to thank Adriana Bernal Martinez, Rex Alley, Serena Jarwala, Emily Liu, 
and Marek Olivas, who acted as Lead Editors this semester and were instrumental to the editing 
process. I would also like to thank our newest members of the Executive Board, Ryan Kazemaini 
and Kate Hwang, whose drive and dedication has helped to expand the publication and institute 
new and exciting traditions like our first annual launch party. Without the committed work of those 
on the Executive Board, the Journal would not be possible. Finally, I would like to thank our faculty 
advisor, Professor Alison Renteln, for her unwavering support. She has been an invaluable source of 
encouragement and knowledge, and I look forward to working with her again. 

 
We were fortunate to receive many more qualified submissions than we were capable of 

publishing. The following papers were carefully selected on the basis of their content and quality. 
Volume X, Issue I features the work of students from Rutgers University, Yale University, Brown 
University, and the University of Southern California. The papers cover a variety of topics, ranging 
from the constitutionality of sex offender registration laws to human rights in Pakistan. We strived 
to organize this issue chronologically while also keeping a partisan balance present. Reading Volume 
X, Issue I from cover to cover is sure to provide a diverse array of viewpoints on broad subject 
matter related to law and society. 

 
It has been a pleasure to work with these talented authors throughout the editing process. 

The Journal is especially grateful to them for contributing their scholarship. As you will see, our 
Associate Editors did a magnificent job preparing the following papers for publication. We thank all 
of our staff for their participation in the Journal this year. 
 
Enjoy. 
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THE OKARA UPRISING: CLASS CONFLICT AND HUMAN RIGHTS IN RURAL 

PAKISTAN 
 
 
Belal Jonaid 
Rutgers University 
Class of 2018 
 
 
 
 
The purpose of this paper is to study the Okara farmers’ struggle in Pakistan and its relationship 
with a number of human rights issues. It describes the complex historical background in which the 
movement developed as well as the different forms of repression it faced from the Pakistani military. 
The violent crackdown of the state will also be contextualized with a discussion on the significant 
threat the movement posed to centers of power in the country. Finally, in studying the response of 
farmers to state violence, this paper will demonstrate that important contributions to the advancement 
of rights were made by the movement, both in its role as an agent for land reform and as a force for 
more general progressive causes in rural Pakistan. Such a topic is important to consider as discussions 
on rights have largely ignored the issue of land rights as well as the contributions of revolutionary 
grassroots movements to progress in social justice. 
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I. INTRODUCTION 
 

Between 2000 and 2003, farming villages in the Okara region of Punjab province, Pakistan, 
were locked in a fierce battle with the country’s powerful military. Outraged by the introduction of 
contracts that would change the nature of their relationship to the land, tenant farmers organized a 
popular movement that has resisted the Pakistani state’s policies for over a decade.1 This paper will 
analyze the farmers’ movement, the historical background in which it developed, and the challenge 
that nonviolent activists posed to the Pakistani state. More crucially, the paper will also examine the 
movement’s importance with regard to the subject of human rights, both as a target of state violence 
as well as a powerful agent for reform within rural society. As issues of land rights in 
underdeveloped societies affect millions of rural poor and because those on the frontlines of 
agrarian struggles fight for fundamental human rights and social justice causes while suffering brutal 
forms of repression, such a topic is important to discuss.2 
 
Background 

The Okara conflict was set in motion over a century ago when British colonial 
administrators introduced modern canal-irrigation techniques to arable land in northern India. With 
the emergence of these new methods, British planners encouraged farmers to move to the Okara 
district to help clear and farm the nascent colonies.3 Although the migrant farmers had been 
promised control of the farms once they had been developed, British authorities maintained 
ownership, as the lands turned out to be among the most fertile in India. The system of British 
ownership was codified in the Punjab Tenancy Act of 1887, which defines the relationship between 
landlords and farmers in the region4. The Act “divides farmers into two categories: ‘occupancy 
tenants,’ who have a statutory right to occupy the land, and ‘simple tenants,’ who occupy it on the 
basis of a contract with their landlord.” 5 The distinction is crucial, as occupancy tenants cannot be 
removed from the land without a court judgment, as opposed to simple tenants, who could be 
evicted on the basis of a number of clauses detailed in the Act. 

British power in India was eventually challenged by a broad anti-colonial movement, 
composed of diverse sections of society. When pressure from both nonviolent and armed groups 
proved too costly, Britain announced the policy of partition, granting independence both to India as 
well as the newly formed state of Pakistan. Though earlier proposals for partition by the pro-
Pakistan All-India Muslim League were unpopular in other regions of the country, there was 
overwhelming support for the project in Western regions of Punjab province, which became a part 
of Pakistan. Ownership of land in Okara was transferred to the Pakistani state, where a complex 

                                                      
1 Aasim S. Akhtar, “The State as Landlord in Pakistani Punjab: Peasant Struggles on the Okara Military Farms,” Journal of 
Peasant Studies 33, no. 3 (2006): 479-501. 
2 Eamon Murphy, “Class Conflict, State Terrorism and the Pakistani Military: The Okara Military Farms Dispute,” 
Critical Studies on Terrorism 6, no. 2 (2013): 299-311. 
3 Ian Talbot, Khizr Tiwana, the Punjab Unionist Party and the Partition of India (Karachi: Taylor & Francis, 2016). 
4 Saadia Toor, “The Neoliberal Security State,” in Dispatches from Pakistan, ed. Madiha Tahir, Qalandar Bux Memon, and 
Vijay Prashad (Minneapolis, MN: University of Minnesota Press, 2014), 19. 
5 Ali Hasan, “Soiled Hands: The Pakistan Army's Repression of the Punjab Farmers' Movement.” Human Rights Watch 
16, no. 10 (2004): 10. 
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series of agreements effectively granted ownership of arable lands to the military, though technically 
as a lessee.6 Within this broad legal framework, farmers were forced to work as tenants on land that 
did not belong to them. In 2002, under the military rule of President Pervez Musharraf, the Defense 
Ministry proposed however, a new set of contracts favoring the army.  was proposed by the Defense 
Ministry. Overturning the previous sharecropping system, the terms of the new system forced 
farmers to pay cash rent several times a year. An attempt was also made to define farmers as lessees 
rather than tenants. This distinction sought to blur the difference between occupancy and simple 
tenants outlined in the Punjab Tenancy Act, making eviction easier in the case of bad harvests, as 
well as severely limiting farmers’ access to natural resources on the land such as firewood.7 Perhaps 
most importantly, the new agreement directly contradicted earlier statements by the Musharraf 
administration guaranteeing that “all state land would be allotted to the landless farmers.” 8 

Popular anger towards the stipulations of the new contracts led to the creation of one of the 
largest protest movements in Pakistani history, the Association of Punjab Tenant Farmers (Anjuman 
Mazareen Punjab, or AMP), with hundreds of thousands of farmers organizing to fight for land rights. 
The movement began with a large sit-in at the front of a government official’s office in 2000.9 When 
security officials began to harass residents of the farms in response to the protest, word of the 
movement spread quickly among villages. Farmers organized demonstrations, formed blockades 
preventing the movement of military forces, occupied their homes and fields to prevent evictions, 
and spoke about their conditions with the foreign press.10 

As the movement against military control gained momentum, violence from the state 
increased. This, in turn, helped radicalize peasant communities. As a result, since 2003, farmers have 
no longer wanted to return to the previous arrangements, and instead demanded complete 
ownership of the land they cultivated. Adopting the famous chant malki ya mawt–roughly translating 
to “ownership or death”–they mobilized for new demands that challenged state control much more 
explicitly. After a period of heightened repression ending in 2004, the Pakistani state has persecuted 
farmers more sporadically, in hopes of ending the movement. In 2016, for example, the arrest of the 
general-secretary of the AMP prompted protests by farmers, which were violently brought to an end 
by heavily militarized police.11 

There is an unfortunate dearth of literature on the issue from academics and rights groups, 
both inside and outside of Pakistan. Most literature focuses on the violence of the Pakistani state in 
isolation, neglecting the historical importance of the farmers’ movement. This paper will primarily 
analyze the movement itself and the implications of its struggle with regard to prominent human 
rights issues. Popular uprisings around the world can make important contributions to discussions 
on rights while resisting severe forms of violence from the state. The Landless Workers Movement, 

                                                      
6 Toor, "The Neoliberal Security State," Dispatches from Pakistan, 20. 
7 Toor, 20. 
8 Meera Velayudhan, “Women’s Rights and Entitlements to Land in South Asia: Changing Forms of Engagement,” in 
Women and Law: Critical Feminist Perspectives, ed. Kalpana Kannabiran (New Delhi: SAGE Publications India, 2013), 90. 
9 Murphy, "Okara Military Farms dispute," Critical Studies on Terrorism, 303. 
10 Sudhir Singh and M. H. Syed, Human Rights in Pakistan: From Zulfikar Ali Bhutto to Musharraf (New Delhi: Pentagon 
Press, 2007). 
11 "Pakistan: Crackdown on Farmers' Protest," Human Rights Watch, last modified May 4, 2016, 
https://www.hrw.org/news/2016/05/04/pakistan-crackdown-farmers-protest. 
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for example, has long been a major force for change in rural Brazil. Operating in a violent political 
climate, activists belonging to the organization have worked within the legal system to develop an 
interpretation of legal theory favoring agrarian reform.12 In Mexico, the militant Zapatista movement 
fought outside of state and legal institutions for similar rights, while making use of new technologies 
to build a global audience for their discourse on land rights.13 In doing so, they built upon the 
tradition of earlier peasant revolutionaries such as Emiliano Zapata. 

 
II. CASE STUDIES: HUMAN RIGHTS VIOLATIONS IN OKARA 

 
According to international rights groups, Pakistani security forces initiated a campaign of 

harsh repression against peasant activists in an attempt to pacify resistance, essentially instituting a 
number of abusive practices as policy. Needless to say, such a response violated important human 
rights recognized internationally in documents such the Universal Declaration of Human Rights.14 In 
order to further examine the topic in relation to human rights, this paper will outline the state’s 
response to the farmers’ movement chiefly with regard chiefly to three of the above mentioned 
rights: the right to life, freedom from arbitrary arrests, and freedom from cruel and unusual forms of 
punishment, as outlined respectively in Articles 3, 5, 9 of the Declaration.15 Instances of such 
violations will mostly reference the Human Rights Watch report Soiled Hands, an extensive text 
documenting the findings of the only independent investigation of abuses carried out in Okara. 

Extrajudicial killings formed a prominent feature of the state’s response. Immediately 
following the start of the protests, the Pakistani Army deployed the Rangers, a paramilitary law 
enforcement group with a long history of violence against civilians, in defense of state capital in 
Pakistan.16 In one case, farmers refusing who refused to sign military contracts were bound by 
Rangers and had their produce burnt. When villagers from nearby areas attempted to intervene, 
security forces opened fire and killed unarmed twenty-one year old farmer Bashir Ahmed.17 Killings 
such as these became a trend as protests escalated. For example, in August 24, 2002, farmers 
gathered at a meeting to coordinate demonstrations near the farms. Rangers and local police 
surrounded the area and began harassing participants at the meeting. As tensions escalated, security 
forces arrested a group of activists. When farmers gathered and attempted to have family members 
released, police and Rangers opened indiscriminate fire on protesters, killing one farmer and 
permanently disabling two others.18 In another case, an elderly tenant farmer, Mohammed Amir, was 
shot and killed while standing outside of his home during a dispute related to grazing grounds.19 
                                                      
12 George Meszaros, "Taking the land into their hands: The landless workers' movement and the Brazilian state," Journal 
of Law and Society 27, no. 4 (2000): 517-541, 540. 
13 Gemma Van Der Haar, "Land reform, the state, and the Zapatista uprising in Chiapas," The Journal of Peasant Studies 32, 
no. 3-4 (2005): 484-507, 503. 
14 United Nations. General Assembly, Universal declaration of human rights. United Nations Department of Public 
Information, http://www.un.org/en/udhrbook/pdf/udhr_booklet_en_web.pdf, accessed 20 Nov 2017.  
15 United Nations, Universal declaration of human rights, 3. 
16Shahrukh R. Khan and Aasim S. Akhtar, The Military and Denied Development in the Pakistani Punjab: An Eroding Social 
Consensus, (London: Anthem Press, 2014), 78. 
17 Ali Hasan, ”Soiled Hands,” Human Rights Watch 16, no. 10, (2004): 34-35. 
18 Hasan, 22. 
19 Hasan, 22-24. 
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Activists also alleged a campaign of assassination of AMP leaders carried out by Rangers and 
criminal elements working for the government. As stated, such behavior is consistent with the state’s 
historical record. Extrajudicial killings in encounters involving security forces are a fact of everyday 
life in Pakistan; from 2000 to 2003 alone, at least 730 civilians were killed in such incidents across 
the country from 2000 to 2003 alone.20 

Arbitrary arrests and detentions also formed an essential component of state policy in Okara. 
Security forces deployed to the district were able to carry out such actions under the cover of a set 
of draconian anti-terror laws. Passed by the previous administration of Nawaz Sharif, the legislation 
violated due process of law and was often used against dissidents and civil society activists, a practice 
that only intensified after the 9/11 attacks under the cover of War on Terror rhetoric.21 These 
detentions were thus often accompanied by flimsy “terror” charges that had not been reviewed in 
proper court settings. This is illustrated in the disturbing case of Okara resident Muhammad 
Rasheed, who was woken at midnight on May 27, 2003, and dragged out of his house by fifteen 
Rangers. When his wife tried to stop the soldiers, they beat her. Rasheed was taken to the Rangers’ 
headquarters and was asked to give information about relatives involved in protests. When he 
refused, he was beaten and imprisoned for ten days. When Rasheed was finally released, he was 
forced to report to anti-terrorism courts on a regular basis.22 There are other cases of such 
treatment. For example, Haji Abdul Rasheed, a villager from the same region, was detained, beaten, 
and threatened with death by the Rangers despite there being no information report being registered 
against him. When security forces found no evidence of terrorism against him, he was finally 
released, and told that he would be killed if he was apprehended again.23 Overall, hundreds of tenant 
farmers and nonviolent AMP activists were arrested in such circumstances by Rangers and local 
police forces.24 

Torture was routinely practiced as well. Widespread throughout Pakistan, it was used in 
Okara in order to humiliate and intimidate farmers in an attempt to stop the movement from 
growing. Peasant farmers were taken into custody and brought into cells where they were stripped 
before being whipped, punched, and kicked by army personnel. Prisoners also suffered sleep 
deprivation and starvation. In one case, prisoners recounted being sexually abused and threatened 
with death if they told anyone about being tortured.25 In other instances, collective punishment was 
applied, with innocent individuals paying the price for their family’s refusal to obey the military. 
Perhaps most worryingly, beatings and other methods of torture were administered against children 
as well, with the hope of forcing their parents and relatives into obedience. Dozens of children were 
detained in secret cells, where they were subjected to different forms of physical, psychological, and 
sexual abuse. As one laborer, identified only as Pervaiz, told human rights investigators, “We used to 
cry and asked the [security forces] what crime they were punishing us for… They told me that I 
                                                      
20 Asad Jamal, Extra-judicial executions in Pakistan: Killing with Impunity (Lahore: Human Rights Commission of Pakistan, 
2012), 18.  
21 Basim Usmani, “The Peasant’s Revolt,” The Guardian (London, UK), November  4,  2007. 
https://www.theguardian.com/commentisfree/2007/nov/04/thepeasantsrevolt 
22 Ali Hasan, ”Soiled Hands,” Human Rights Watch 16, no. 10, (2004): 34-35. 
23 Hasan, 33-34. 
24 Hasan, 16. 
25 Hasan, 26. 
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would be punished until my father, Tufail, deposited the required amount.”26 Similarly, Mohammad 
Saleem, age twelve, recounted: 

 
I was going towards our land on our donkey cart. I was picked up by two masked Rangers 
officials at Nine-Wala Bridge. They covered my eyes and made me sit at the bridge. There 
was also a mentally retarded boy, Mohammad Ashraf, with me. Ashraf went wild when they 
covered his eyes and bit the officers really hard. They beat him almost unconscious and left 
him moaning on the bridge. He told the villagers about my arrest. The Rangers took me to 
Rangers Headquarters, covered my eyes and locked me in a windowless room. They kept on 
threatening me that I would be killed. They continued with verbal abuse as well. They forced 
me to send a message to my parents asking them to deposit lease money. They tortured me 
for two days through beatings and standing for hours in the scorching heat. They detained 
me for twenty-two days. I saw with my eyes that the tenants and their relatives who were 
brought there were made to take their clothes off and subjected to whippings.27 

 
 Apart from the abuses detailed above, state forces engaged in a number of other human 
rights violations less frequently. Restrictions on freedom of speech were instituted with a ban on 
journalists working in the area. In some cases, journalists were arrested and tried in anti-terrorism 
courts.28 In an attempt to starve communities into capitulation, Rangers also laid siege to villages in 
Okara on two occasions, preventing people, food, and important medical supplies from entering the 
area in a virtual blockade.29 In three separate cases, security forces also forced farmers to divorce 
their wives, in an attempt to humiliate activists into signing the contracts or leaving their land. Those 
who resisted orders were beaten and tortured.30 

It is important to note that these violations were a part of much larger trends, as the 
Pakistani state and military establishment have historically crushed popular movements in order to 
maintain control over sections of the economy. Land grabs in the southeastern province of Sindh, 
for instance, resulted in a similar crackdown when villagers protested. 31 Cases like this are common 
even around urban centers: after purchasing land in the nation’s capital Islamabad, army officials 
pressured the government to forcibly relocate thousands of villagers, who had refused to give up 
their land. 32Such policies are to be expected given that the Pakistani military commands a vast 
economic empire, owning companies operating in a number of different industries, from agriculture 
and fertilizer production to manufacturing of steel and cement. This control extends to the financial 
sector, with the establishment of the Askari bank and army-run insurance companies, as well as 
investment firms that provide services to both citizens and businesses inside Pakistan. When one 
accounts for the amount of land owned by individual members of the armed forces (granted to 

                                                      
26 Hasan, 27. 
27 Hasan, 31-32. 
28 Hasan, 42. 
29 Toor, "The Neoliberal Security State," Dispatches from Pakistan, 19. 
30 Ali Hasan, “Soiled Hands,” Human Rights Watch 16, no. 10, (2004). 
31 Ayesha Siddiqa, Military Inc.: inside Pakistan’s military economy, (London: Pluto Press, 2007). 
32 Siddiqa, 208. 
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officers as a perk) along with collective land holdings, it becomes clear that the Pakistani military has 
a significant stake in land and the politics surrounding the issue.33  

Due to the military’s important position within Pakistan's political economy, control over 
arable land is crucial to maintaining authority. In feudal regions, the ownership of land acts as a 
symbol of power and prestige for influential sections of the military establishment.34 The Pakistani 
Army thus felt it had to resort to coercive tactics in order to not only preserve its ownership of large 
amounts of rich agricultural land, but also to project an image of hegemony over Pakistani society as 
well. Army officials also feared that peasant uprisings could encourage protests in urban areas, where 
the army owns real estate that sustains complex networks of patronage with both civilians and 
officers. 

 Discussions on containment of the peasants’ movement raise questions of geography and 
identity as well. With a number of minority ethnic groups inside the country, the location of the 
conflict in the majority Punjab region greatly worried army officials. As stated, plans for the partition 
of India and the ideology of Pakistani nationalism on the basis of a common Muslim identity were 
historically rejected by large numbers of Pakistan’s ethnic minorities. In the northwestern 
borderlands of Pakistan, popular political leaders such as Abdul Ghaffar Khan proposed the 
creation of a separate state for Pashtuns.35 Similarly, in southwestern regions bordering Iran, Baloch 
separatists declared independence and fought for the establishment of Balochistan, leading to four 
failed uprisings against the state throughout the past six decades.36 Both movements were met with 
harsh suppression from the state: Khan and members of his party were repeatedly arrested, whereas 
the Pakistani government has crushed several Baloch insurgencies in operations led by the armed 
forces. Despite this, a tradition of ethnic nationalism has continued to survive throughout the 
country’s history, as regions with minority communities suffer serious underdevelopment.37 

The history of violence and neglect in minority regions is largely missing from the Punjabi 
experience. In many ways, Punjab forms the traditional heartland of Pakistan. Its citizens have been 
the most receptive to Pakistani nationalism; indeed it was in the Punjab province that the Muslim 
League enjoyed some of its highest support in pre-partition India. This is due to a number of 
reasons. Eastern regions of Punjab, where Okara is located, share a border with India and was home 
to a large number of non-Muslim minorities. Populations in Punjab therefore greatly suffered 
communal violence following Indian independence, with large numbers of non-Muslims eventually 
fleeing to Hindu and Sikh-majority regions in India. This experience caused Muslim Punjabis to 
sympathize strongly with the idea of a homeland for Muslims of the subcontinent, separate from 

                                                      
33 Toor, "The Neoliberal Security State." Dispatches from Pakistan, 22. 
34 John Lancaster, "Fighting an Army's Empire," The Washington Post (Washington, D.C.), June 29, 2003. 
https://www.washingtonpost.com/archive/politics/2003/06/29/fighting-an-armys-empire/6666a2c1-3548-4d7d-9677-
cabf0ebd5d36/?utm_term=.5707e2d2d27c. 
35 Amin Tarzi, "Political Struggles Over the Afghanistan-Pakistan Borderlands," in Under the Drones: Modern Lives in the 
Afghanistan-Pakistan Borderlands, ed. Shahzad Bashir and Robert D. Crews (Cambridge: Harvard University Press, 2012), 
21. 
36  Mahvish Ahmad, "Balochistan Betrayed," in Dispatches from Pakistan, ed. Madiha Tahir, Qalandar Bux Memon, and 
Vijay Prashad. (Minneapolis, MN: University of Minnesota Press, 2014), 152-161. 
37 Majed Akhter, "Infrastructures of Colonialism and Resistance." Tanqeed, August 2015, 
http://www.tanqeed.org/2015/08/infrastructures-of-colonialism-and-resistance/ 
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Hindu-majority India. Punjabis continued to support the idea in the post-partition period, albeit for 
a number of other reasons as well. Forming the majority community in Pakistan, Punjabis 
dominated institutions such as the military and bureaucracy. The overrepresentation of Punjabis in 
Pakistani state institutions meant the region has enjoyed development of a kind that other provinces 
have simply not experienced.38 Populations in Punjab have therefore largely been supportive of the 
military's role in society and economy, widely seen as the guardian of Pakistani national interests.39  

The outbreak of protests in Okara signaled the possibility of an end to the historical 
relationship between Punjab and the Pakistani state. Events in Okara marked the first time that a 
mass popular movement against the state was created within the heartland. Moreover, it was not the 
bureaucracy or elected officials that the AMP resisted, but the Pakistani army itself. Such 
groundbreaking developments greatly worried members of the armed forces. Both the location of 
protests near the border shared with India and the threats to the Pakistani army’s authority further 
raised concerns from the military establishment. 
 

III. LAND RIGHTS 
 

 The biggest cause for the AMP’s adoption of more militant tactics and demands was the 
realization on the part of activists that the farmlands did not originally belong to the Pakistani 
military as well as the discovery colonial-era promises of peasant ownership, as per the Punjab 
Tenancy Act of 1887.40 It was this breakthrough in farmers' understanding of their legal situation 
that transformed calls for a return to the previous system into a demand for complete ownership of 
farmlands in Okara. The fact that the Pakistani military, in a context where it enjoyed no legal right 
to the land, could claim ownership and persecute farming communities to such an extent is 
extraordinary. 

The extreme conditions out of which the AMP developed are widespread. Despite living in a 
predominantly rural country, around 67% of Pakistani households lack any access to land, and only a 
little more than 1% own property that exceeds 35 acres.41 With land ownership concentrated to such 
a high degree, agricultural growth is strongly hindered. The issue becomes all the more important to 
consider when one looks at the problem of rural landlessness globally. Vast rural landlessness of the 
kind Pakistanis experience is not an aberration, but rather the norm for large numbers of the world's 
rural population. Indeed, in the late 1970s, during the height of land reform programs in a number 
of third world countries, rural landlessness still stood at 53% in India, 78% in the Philippines, and a 
staggering 85% in Indonesia and Bolivia.42 In rural contexts, ownership of land can be a major 
source of income for populations, guaranteeing stability in many cases and allowing wealth transfers 
between generations. The connection between landlessness and destitution therefore makes 
                                                      
38 Humeira Iqtidar, "Punjab in Play," in Dispatches from Pakistan, ed. Madiha Tahir, Qalandar Bux Memon, and Vijay 
Prashad (Minneapolis, MN: University of Minnesota Press, 2014), 123. 
39 Khan and Akhtar, Denied Development in the Pakistani Punjab, (London: Anthem Press, 2014), xxiv. 
40 Akhtar, "The State as Landlord," The Journal of Peasant Studies, 490. 
41 Talat Anwar et al. "Landlessness and Rural Poverty in Pakistan." The Pakistan Development Review 43, no. 4 (2004): 855-
874, 864. 
42 Coralie Bryant. "Property Rights for the Rural Poor: The Challenge of Landlessness." Journal of International Affairs 52, 
no. 1 (1998): 181-205, 186. 
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widespread poverty in landless rural societies inevitable for many; it is estimated, for example, that 
members of rural communities make up 75% of the world population living in extreme poverty.43 
Such worrying statistics raise urgent questions on the status of colonial and postcolonial laws related 
to land ownership for underdeveloped nations. Chief among them are questions of how 
international law and national constitutions define access to land and access to economic 
opportunities, and whether land ownership in any context is seen as a crucial component of such 
definitions.  It is imperative for scholars and officials in norm-setting institutions such as the United 
Nations and national legislative bodies to wrestle with these issues and arrive at a consistent 
conception of land rights in rural societies. 

Such an effort may be influenced by previous legislations that, while not formally 
establishing a set of codes on land rights, touch upon the issue in certain contexts44. More 
specifically, the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and 
the Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) 
discuss the protection of land rights with regard to their respective subjects. The legal frameworks 
established in these instances are clear in their position on the inviolability of many land rights. 
When discussing indigenous communities, UNDRIP clearly calls for the global prevention, for 
example, of "Any action which has the aim or effect of dispossessing them of their lands, territories 
or resources."45 The declaration goes on to state that governments must honor indigenous land 
rights "with respect to land tenure systems."46 Similarly, CEDAW requires party states to ensure that 
women have access to agricultural loans and receive "equal treatment in land and agrarian reform as 
well as in land resettlement schemes."47 Land restrictions are prohibited consistently in these treaties.  

Such legislation can inspire future legal frameworks that uphold land rights more generally. 
As scholars Elisabeth Wickeri and Anil Kalhan argue convincingly, one way in which progress in the 
area can develop is within a broader tradition of rights protection, based on an understanding of 
how many rights exist in a state of interdependence with each other. In order for fundamental 
human rights such as the rights to housing, employment, and food to be respected, land rights must 
be protected as well. This is because a lack of access to land can prevent certain rural populations 
from having access to stable employment, shelter, and food supplies.48 Freedom from forced 
eviction, for example, is protected by the United Nations Committee on Economic, Cultural and 
Social Rights. Protection from eviction is necessary in order for individuals to enjoy a number of 
other fundamental human rights, as the Office of the United Nations High Commissioner for 

                                                      
43 Elisabeth Wickeri and Anil Kalhan. "Land Rights Issues in International Human Rights Law." Malaysian Journal on 
Human Rights 4, no. 10 (2010): 1. 
44 Elisabeth Wickeri, and Anil Kalhan. "Land Rights Issues in International Human Rights Law." Malaysian Journal on 
Human Rights 4, no. 10 (2010): 9. 
45 United Nations. General Assembly, United Nations Declaration on the Rights of Indigenous Peoples, UN Department of 
Public Information, http://www.un.org/esa/socdev/unpfii/documents/DRIPS_en.pdf, accessed 24 Nov 2017. 
46 United Nations, United Nations Declaration on the Rights of Indigenous Peoples, 10. 
47 United Nations. General Assembly, Convention on the Elimination of All Forms of Discrimination Against Women, United 
Nations Department of Public Information, http://www.bayefsky.com/general/cedaw_c_2006_ii_4.pdf,  accessed  24 
Nov 2017  
48 Elisabeth Wickeri and Anil Kalhan. "Land Rights Issues in International Human Rights Law." Malaysian Journal on 
Human Rights 4, no. 10 (2010): 9. 
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Human Rights states: 
 
While the right to adequate housing is perhaps the most obvious human right violated by 
forced evictions, a number of other rights are also affected. The rights to freedom of 
movement and to choose one's residence, recognized in many international laws and 
national constitutions, are infringed when forced evictions occur. The right to security of the 
person, also widely established, means little in practical terms when people are forcibly 
evicted with violence, bulldozers and intimidation. Direct governmental harassment, arrests 
or even killings of community leaders opposing forced evictions are common and violate the 
rights to life, to freedom of expression and to join organizations of one's choice. In the 
majority of eviction cases, crucial rights to information and popular participation are also 
denied.49 

 
The Okara uprising forced such topics into the mainstream of intellectual and political 

discourse on rights inside Pakistan. Problems of land ownership in postcolonial contexts, class in 
agrarian societies, and the violence of the post-9/11 Pakistani national security state were no longer 
academic issues, but questions raised by large and politically mobilized rural communities in the 
country. The fact that the movement has withstood a sustained campaign of state repression serves 
to inspire similar popular movements in underdeveloped states. As long as questions of land 
ownership remain a major issue for rural populations, the ideas and revolutionary practice of 
movements such as the AMP will serve an important educating role. 
 

IV. THE AMP AND HUMAN RIGHTS ACTIVISM 
 

 While fighting for land rights against the state, the AMP reformed internal aspects of Punjabi 
society as well. In finding a common enemy in the state business establishment, farmers bridged 
broad and deep-seated divisions in Okara. Among the most entrenched and violent forms of 
oppression tackled by the farmers’ movement was gender discrimination. Punjab province suffers 
from a number of violent patriarchal traditions, such as so-called honor killings, kidnappings, and 
acid attacks50. According to data collected by the Aurat Foundation, a women’s rights non-profit 
organization, in 2014 alone, there were 1,866 cases of abduction, 362 honor killings, and 191 cases 
of domestic violence in Punjab in 2014 alone.51  

According to activists Sahera Bano and Mehek Ghaffar, “The [farmers'] movement is 
unparalleled in the history of Pakistan in terms of women’s leadership, especially as the women 
come from the lower strata of society, where women are rarely allowed outside their homes let alone 

                                                      
49 Ali Hasan, ”Soiled Hands,” Human Rights Watch 16, no. 10, (2004): 43. 
50 Rabeea Hadi. “Violence against women in Pakistan: A qualitative review of reported incidents," Aurat Foundation, 2014, 
accessed December 11, 2017, https://www.af.org.pk/PDF/VAW%20Reports%20AND%20PR/VAW%202014.pdf, 
36. 
51 Hadi, “Violence against women in Pakistan.” 
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take part in an organized movement.”52 In such a restricted context, the AMP played a historic role 
in establishing a women’s wing led by female political workers. Women in this section of the 
organization adopted more militant tactics, often surrounding vans and demanding family members 
be released, or simply de-arresting protesters themselves. When encounters with security forces 
escalated, members of the women’s wing armed themselves with thappas, wooden clubs used to wash 
laundry. Women also assumed prominent leadership positions in the organization, ultimately 
heading negotiations with government officials. Figures like Munawar Bibi rose to the position of 
president of the organization at one time, where she led thousands of men and women during 
marches. Another positive effect of the struggle was the increased attention given to women’s 
education by rural families. Farmers witnessed the importance of schooling and allowing women to 
participate in social struggles, and therefore began encouraging female family members to receive an 
education.53 
 Progress achieved by the AMP also affirms the values and beliefs promoted by international 
bodies, perhaps best expressed by the United Nations Declaration on the Rights of Persons 
Belonging to National or Ethnic, Religious and Linguistic Minorities: “Persons belonging to 
minorities have the right to participate effectively in cultural, religious, social, economic and public 
life. 54 The Punjab is a diverse province, with citizens belonging to a number of different religions 
and castes. Many farmers came from Pakistan’s historically oppressed Christian minority and were 
empowered by the struggle of the AMP.55 According to some estimates, 40% of the AMP 
membership consisted of Christian peasants.56 Christians like Akeela Naz, among the first women to 
join the movement, became effective organizers who championed minority rights alongside the 
peasants’ struggle. Political workers affiliated with the AMP also sought to connect with local 
Christian communities that had no explicit role in the movement, in an effort to build bridges and 
foster a culture of solidarity and mutual aid. These achievements are remarkable within the context 
of Pakistan, where religious extremism and militancy are serious internal issues, and Christians are 
often located at the lowest level of a complex caste hierarchy. The South Punjab region in which 
Okara is located, specifically, has been the site of intensified sectarian violence for the past several 
decades, between Muslims and Christians as well as between Muslims belonging to different 
religious traditions, making contributions made by the farmers’ movement all the more significant.57 
 The advancements made by the Okara farmers in bringing traditionally marginalized groups 
into the political mainstream are highly important. Unlike U.S.-led "nation building" of the kind seen 
in Afghanistan and Iraq or the work of foreign non-governmental organizations (NGOs), the 
activism of the Okara farmers belonged to an entirely different category of development, 

                                                      
52 Sahera Bano and Mehek Ghaffar. “The Anjuman Muzareen Punjab Movement: Women’s Role in the Struggle for 
Land and Economic Rights,” WELDD, December 7th, 2014. 
53 Bano, “Anjuman Muzareen Punjab Movement,” WELDD. 
54 United Nations. General Assembly, United Nations Declaration on the Rights of Persons Belonging to National or Ethnic, 
Religious, and Linguistic Minorities. United Nations Department of Public Information, 
http://www.ohchr.org/Documents/Issues/Minorities/Booklet_Minorities_English.pdf, accessed 20 Nov 2017, 13. 
55 Khan and Akhtar, Denied Development in the Pakistani Punjab, (London: Anthem Press, 2014), 41. 
56 Ayyaz Mallick, “Okara Military Farms: ‘Ownership or Death’,” Fair Observer, March 15, 2013, 
https://www.fairobserver.com/region/central_south_asia/okara-military-farms-ownership-or-death/ 
57 Murphy, "Okara Military Farms dispute," Critical Studies on Terrorism, 303. 

http://www.ohchr.org/Documents/Issues/Minorities/Booklet_Minorities_English.pdf


JOURNAL OF LAW AND SOCIETY VOLUME X ISSUE I 
 

 

16 

emphasizing strategies that were rooted in the community. Men belonging to the Sunni majority 
themselves began to fight for the rights of women and Christians. 58 Such progress was therefore 
organic, coming from a movement reacting spontaneously to its conditions. Farmers did not set out 
to challenge patriarchal relations or religious sectarianism, but began to oppose such institutions 
when they proved to be obstacles to effective organizing. 

Just as important to this grassroots form of political engagement was the inclusive nature of 
the movement. The AMP embraced democratic decision-making, building a participatory mode of 
politics that rural communities had never been involved in before. Crucially, social justice work in 
such contexts occurs not outside of the community, but rather as an indigenous campaign that 
empowers local populations, in sharp contrast with the work of many NGOs operating in Pakistan. 
According to political scientist Haider Nizami, private development projects that help Pakistani 
women acquire microfinance loans, for example, "further disempower and dent women’s solidarity," 
forcing women to “be docile and adopt conformity.”59 Work undertaken by the NGO sector also 
tends to prioritize band-aid solutions, replacing true systemic change at the institutional level with 
more apolitical solutions funded by foreign sources. This discourages attempts at movement 
building and popular mobilization.60 The grassroots activism of the AMP is also significant in terms 
of public opinion, when compared with the efforts of NGOs. Foreign funding has traditionally 
invited suspicion in Pakistan, both from sections of society and the state who view NGOs as 
upholding a foreign Western agenda inside the country. In 2017, the government of Pakistan 
ordered 29 foreign NGOS to leave the country, some of which were falsely accused of endangering 
national security. 61 Due to the AMP’s status as a local movement organized by Pakistanis 
themselves, progress made by the movement towards human rights causes was largely immune from 
such charges. 
 

V. CONCLUSION 
 

The cases of popular agrarian movements are vital to consider in discussions on rights, as 
they touch on many important issues: human rights abuses, class, landlessness, and the right to self-
determination. The struggle in Okara brought these issues into the social consciousness, mobilized a 
large section of a population for the first time, and reformed peasant society in a number of 
important ways.  

Through its resistance, the farmers’ movement demonstrated the fragility of the social 
consensus that has developed between much of Punjabi society and the Pakistani state, a bond that 
has traditionally empowered the military during times of war and peace. Farmers in the region have 
continued to resist the state's demands for the past eighteen years. Currently, a stalemate best 

                                                      
58 Khan and Akhtar, Denied Development in the Pakistani Punjab, (London: Anthem Press, 2014), 121. 
59 Faiza Shah, “The Rise of NGO’s and their harmful impact on Pakistan,” Herald, August 11, 2016, 
https://herald.dawn.com/news/1152863 
60 Shah, “The Rise of NGO’s and their harmful impact on Pakistan.”  
61 Kiran Stacey and Farhan Bokhari, “Pakistan orders expulsion of 29 international NGOs,” Financial Times, December 
13, 2017, https://www.ft.com/content/15d38124-de54-11e7-a8a4-0a1e63a52f9c 
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characterizes the situation, with peasants refusing to pay cash rents and the state abusing farmers 
more sporadically. Despite the absence of a clear victory, the farmers' movement is more powerful 
than ever, with hundreds of thousands of members and demonstrations and rallies being organized 
regularly. In learning from the historic movement of the Okara farmers, it is crucial to place 
developments within a larger context of battles waged by a multitude of peasant movements for land 
rights internationally, in different social terrains such as rural communities in Brazil or indigenous 
territory in southeastern Mexico. Only such an understanding allows observers to appreciate the 
need for formal comprehensive international legislation regarding land rights and recognize the 
valuable contributions of popular movements to human rights causes and democratization. 
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This paper explores the social and legal difficulties the pornographic industry faces in marketing their 
goods in the United States.  By exploring the (now overturned) Lanham Act and Harvey Molotch’s 
analysis of taboo and marketing, we will examine the struggles leading to the falling numbers of 
subscriptions to pornography sites. Furthermore, we will evince how the hyper-sexualized 
advertisements that are so commonplace to the taboo porn advertisements reveal a strange dissonance 
between sex for pleasure and sex to sell. The historical and contemporary laws as well as social 
attitudes that surround pornography and its advertising affect the attitudes and rules surrounding it 
today.  
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I. STEEPED IN SEX 
 
In today’s society, sex seems to appear everywhere, and yet nowhere. Scantily clad models 

advertise everything from clothing to veganism, TV characters make love after primetime, and the 
President of the United States normalized the usage of the word “pussy.” However, debates about 
abortion rights, access to birth control, and comprehensive sexual education suggest that many 
Americans still have difficulties discussing the role of sex in American society and view it as a taboo, 
or forbidden, topic. Pornography fits into this complicated environment as a product consumed by 
many and talked about by few. In this “infoglut” age of saturated media, every product seems to 
need advertising and the porn industry is no exception. America, steeped in Puritanical legal values 
regarding sex and the complicated social attitudes surrounding it, has created a difficult environment 
for marketers of pornography to advertise their goods. This paper seeks to look at how these 
constraints on the porn industry affected the way society views taboo and how has the porn industry 
responded to these constraints.  First, this paper will discuss the historical and current laws that 
restrict open expressions of sexuality and pornography in the United States. By analyzing taboo and 
the theories behind how it affects the advertising industry, this paper will argue that these two 
elements support one another and create a nuanced environment that is difficult for pornographic 
producers to break through. Additionally, I will examine the role hypersexualized advertisements 
play in supporting taboo and how the porn industry attempts to market their products despite the 
legal and social obstacles. Lastly, the paper concludes that the way the social and legal spheres 
intersect perpetuate taboo in an impenetrable manner, contributing greatly to the demise of 
subscription porn services. 

 
II. OBSCENELY UNLAWFUL 

 
To understand America’s complicated legal history with the advertisement and distribution 

of sexually taboo materials, one must examine the history of obscenity laws. Beginning with the 
Comstock Act of 1873, the Supreme Court upheld “anti-vice crusader” Anthony Comstock’s 
decision to ban obscene materials from being sent through the mail.1 However, in both this and 
subsequent Supreme Court decisions, the Supreme Court did not explicitly define what “obscenity” 
meant. An actual definition of obscenity wasn't provided until the 1957 Supreme Court Case Roth v. 
United States, which dealt directly with print advertising. Samuel Roth, who had used the mail to 
advertise sexually explicit books and magazines, challenged his lower-court conviction by citing the 
First Amendment's protection for freedom of speech.2 The court decided that the test to determine 
obscenity would be “whether to the average person, applying contemporary community standards, 
the dominant theme of the material taken as a whole appeals to the prurient interest” (1957).3 This 
vague definition was further narrowed in 1973 when the Miller v. California case outlined the 
following standards: 
                                                      
1 Joseph F. Kobylka, The Politics of Obscenity: Group Litigation in a Time of Legal Change (Contributions in Legal Studies) 
(Westport: Greenwood, 1991). 
2 Roth v. United States, 354 U.S. 476 (1957) 
3 Roth v United States. 
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(1) whether the average person applying contemporary community standards would find the 
work, taken as a whole, appeals to the prurient interest; (2) whether the work depicts or 
describes, in a patently offensive way, sexual conduct specifically defined by the applicable 
state law; and (3) whether the work, taken as a whole, lacks serious literary, artistic, political, 
or scientific value.4 

 
The dissenting opinions on this case served as precedent for cases in which the justices felt the 
regulation of pornographic materials was justified, listing “prevention of the distribution of 
pornographic materials to juveniles, and the prevention of the exposure of such materials to 
consenting adults”.5  

While the final update to the definition of obscenity occurred in 1983 to protect minors, the 
Miller definition of obscenity still serves today as the primary way to determine whether something is 
obscene and therefore not protected under the First Amendment. Understanding that the de facto 
final update to the definition of obscenity occurred in 1973 can make current regulations of taboo 
clearer. For example, when the Miller standard defined taboo, the dissenting justices wanted to 
prevent the exposure of pornography to consenting adults. This may relate to the absence of 
pornographic advertising. Advertising pornography launched America’s journey in defining 
obscenity, and 16 years after Roth v. United States, government officials felt exposing consenting 
adults to sexually obscene materials needed regulation. While pornography depicting consenting 
adults is legal in the United States, the fact that under this antiquated law it technically is unprotected 
under the First Amendment has encouraged related laws to follow suit. 

One example of a law that follows this standard of obscenity is the Lanham Act. The 
Lanham Act outlines what companies can and cannot register as a trademark in the United States, 
with the controversial Section 2a reflecting some of the values from obscenity laws. The first part of 
this section reads, “No trademark…shall be refused registration…unless it…consists of or 
comprises immoral, deceptive, or scandalous matter, or matter which may disparage or falsely 
suggest a connection with persons, living or dead” (1946).6 This presents the same problem of 
determining what constitutes an “immoral” or “scandalous” trademark. For some marketers, the 
Lanham Act presents an obstacle for developing or protecting a taboo brand. If a pornographic 
marketer wished to choose a sexual name to develop their brand, the United States Patent and 
Trademark Office (USPTO) could refuse them trademark registration, restricting them from 
exclusively owning the name. Being denied registration opens up the possibility of other groups 
using an identical or similar name, potentially confusing consumers and diminishing the value of the 
brand. However, what constitutes an “immoral” trademark seems to differ on a case-by-case basis. 
Pornographic magazine featuring African-American women “Black Tail” was granted a mark 
through arbitration after the court determined the name was “playful” and not degrading to Black 

                                                      
4 Miller v. California, 413 U.S. 15 (1973) 
5 A. Brown, "Obscenity Laws," in The Social History of Crime and Punishment in America: An Encyclopedia, ed. Wilbur R. Miller 
(Thousand Oaks: SAGE Publications, 2012). 
6 The Lanham Act, 15 U.S.C. §§ 1051 et seq (1946). 



JOURNAL OF LAW AND SOCIETY VOLUME X ISSUE I 
 

 

24 

women.7 “Ghetto Gaggers,” an adult website that sold videos of Black women performing fellatio 
on White men, was found not to disparage Black women or considered “immoral” and was granted 
registration as well in 2006.8 However, in 1981, a swinger’s club that tried to trademark a photograph 
of an embracing nude couple to be used in public advertisements was denied registration, drawing a 
line where public nudity is scandalous but sexually suggestive words linked to pornography are 
acceptable.9 To contradict this, in 1975, “Legend Lengthener” won registration for a cartoon logo 
featuring a man looking at his undersized genitalia.10 The court based their justification for denying 
the 1981 advertisement and approving the 1975 advertisement on the context in which they 
appeared, with the former meant to appear in public and the latter meant to appear solely in adult 
magazines.11 Interesting to note is the timing of this decision; Miller v California redefined obscenity in 
1973 and the logo depicting male genitalia was approved in 1975, suggesting differing legal opinion 
on what is "prurient."" 

While the USPTO monitors companies’ legal rights to certain brand names, two other 
agencies also restrict advertisement: the Federal Communications Commission (FCC) and the 
Federal Trade Commission (FTC). The FCC controls matters involving interstate communication 
such as the internet, telephone, and television communication, while the FTC aims to protect 
consumers from fraudulent or deceptive trade practices. The FCC restricts broadcasters from airing 
obscene material, using the Miller definition and the standard of “hard-core pornography” to 
determine what they consider obscene. However, the FCC also restricts “indecent” material, which 
“contains sexual or excretory material that does not rise to the level of obscenity,” noting that the 
First Amendment protects indecent material and is therefore not banned entirely, but is only allowed 
between the hours of 10 p.m. and 6 a.m.12 According to the FCC’s website, they employ the 
following test to determine what content is offensive or indecent:  

 
(1) whether the description or depiction is explicit or graphic; (2) whether the material dwells 
on or repeats at length descriptions or depictions of sexual or excretory organs; and (3) 
whether the material appears to pander or is used to titillate or shock.13  
 

These restrictions not only affect programming, but the advertisements featured on television as 
well. Due to these rules, ads for pornography or other sexually explicit materials are forbidden from 
appearing on television, one of the more common forms of advertising.  

However, sometimes the jurisdictions of the FTC and FCC overlap, as in the Controlling the 

                                                      
7 David I. Wasserman, "Trading sex, marking bodies: Pornographic trademarks and the Lanham act," National Black Law 
Journal 23, no. 1 (2010). 
8 Wasserman, "Trading sex, marking bodies: Pornographic trademarks and the Lanham act." 
9 M. C. Bolen, R. J. Caira, Jr., and J. S. Wood, "When Scandal Becomes Vogue: The Registrability of Sexual References in 
Trademarks and Protection of Trademarks from Tarnishment in Sexual Contexts," Idea 39, no. 435 (1998). 
10 Bolen, Caira, Jr., Wood, "When Scandal Becomes Vogue: The Registrability of Sexual References in Trademarks and 
Protection of Trademarks from Tarnishment in Sexual Contexts," 435. 
11 Bolen, Caira, Jr., Wood, 435. 
12 “Obscenity, Indecency & Profanity – FAQ,” Federal Communications Commission, https://www.fcc.gov. 
13 “Obscenity, Indecency & Profanity – FAQ.” 
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Assault of Non-Solicited Pornography and Marketing Act of 2003.14 This act allowed the FTC to determine 
what email messages are considered advertisements. The law then clarifies that any email meant to 
advertise must do so with the consent of the receiver and must be clear that it is an advertisement. 
Pornography plays an interesting role in this law, with Congress claiming that “Spam has become 
the method of choice for those who distribute pornography, perpetuate fraudulent schemes, and 
introduce viruses…into personal and business computer systems.”15 Listing the distribution of 
pornography with criminal offenses reflects how Congress viewed pornography as morally obscene 
in 2003. Furthermore, the law states that no later than two years after its enactment, the FTC would 
release an analysis recommending how to protect adult and child consumers from “the receipt and 
viewing of commercial electronic mail that is obscene or pornographic.”16 The requirement of the 
FTC to analyze how to protect adult consumers from receiving pornography is reminiscent of the 
dissenting opinions in Miller v. California. Thirty years later, the same blending of moral and legal 
standards led the FTC to attempt to regulate when advertisements can expose adults to elements of 
pornography. 

 
III. CASUAL SEX-TALK 

 
 The idea of sex and taboo may be hard to swallow in an age where primetime television 
seems to be half sex and half plot, but the issue of taboo and sexual expression is far more nuanced 
than that. Michel Foucault argues that the taboo surrounding sex is not black and white. While 
historically sex has been prohibited, held to an extremely high standard of taboo and sin, and many 
are no longer silent on the topic, talking about sex now carries an “agenda” and a knowledge that 
the speaker is acting counter-hegemonic, therefore reaffirming the taboo.17 Committing the 
“deliberate transgression” of discussing sex has become more mainstream, but still carries a hint of 
subversion with each conversation.18 This theory then puts sex in a complicated position in terms of 
taboo, where sex is simultaneously commonplace on the surface but reminiscent of the Victorian era 
underneath. 

Theorist Harvey Molotch talks of “taboo” in his book Where Stuff Comes From (2003), citing it 
as a challenge that some marketers will face. He uses the idea of “talkability,” or the idea that people 
will discuss products and spread their name via word of mouth, to show that certain products may 
lack this important aspect, such as toilets or sex products.19 One may eagerly show their new 
smartphone to a friend and tout its features, but fewer would be willing to brag about how their new 
toilet flushes so much better than their previous one. Pornography and sex products fall into this 
“untalkable” category due to the social stigma surrounding sex. While it may not be unheard of for 
two men to swap condom recommendations in a locker room or two women to whisper the 
                                                      
14 CAN-SPAM Act of 2003, Public Law 108-187, 117 Statutes at Large 2699 (2003). 
15 CAN-SPAM Act of 2003, 117 Statutes at Large 2699. 
16 CAN-SPAM Act of 2003, 117 Statutes at Large 2699. 
17 Michel Foucault, The History of Sexuality, Volume I: An Introduction, trans. Robert Hurley (New York: Vintage Books, 
1980), 6. 
18 Foucault, The History of Sexuality, Volume I: An Introduction, 6. 
19 Harvey Molotch, Where stuff comes from: How toasters, toilets, cars, computers, and many others things come to be as they are (New 
York: Routledge, 2003). 
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features of their new vibrators behind closed doors, there is still a sense of privacy when it comes to 
discussing sex, especially in public. Pornography has the same struggles as it deals with the taboo of 
sex, but also has its own unique stigma. Pornography in the modern age is seen as something to be 
consumed privately and independently, with the days of public X-rated theatres dying away. Since 
the VHS player, pornography has been rented and purchased in VHS and DVD form, purchased 
from hotel pay-per-view or viewed online. On April 1, 2017, the free pornographic website Pornhub 
played a prank on users, making a dialog box appear, that claimed every video watched would now 
be immediately posted to social media for friends and family to see. When users clicked the box, it 
would then explain that it was a joke and touted the security measures on the site to keep everyone’s 
porn private. The idea of sharing such a privately consumed thing is horrifying to many, 
demonstrating that word of mouth promotion is almost impossible for pornographic companies. 
 Molotch also writes that in certain environments, the “unspeakable becomes speakable,” 
describing that specialty stores can offer consumers expertise about niche products and “provide 
cultural reassurances on the appropriateness of the merchandise—something especially important 
when dealing with a type of product that has disapproving adversaries”.20 Sure enough, specialty sex 
stores can offer recommendations for lube or new videos, providing a safe space of sorts for 
weighing the pros and cons of certain taboo products. While the individual products may become 
“speakable,” the stores still face the challenges of advertising and getting their names out. They are 
limited to their storefronts, an odd print ad in a magazine, some online advertising, and perhaps the 
occasional highway billboard—but getting people in the stores to openly discuss these products 
remains a challenge due to the taboo of sex and masturbation. Which then, of course, makes online 
shopping an oasis for the embarrassed consumer. With many stores and products to choose from, 
anonymous reviews from real users on which products they’ve enjoyed, and no risk of running into 
a nosy coworker when in an adult store, online sales provide a private way to shop for sex products 
and pornography. With the ease of privately searching for and purchasing these products, it 
reaffirms the previous taboos by not encouraging people to discuss sexual expression face-to-face, 
only through anonymous review sections. The products may be more accessible, but the taboo 
surrounding them has only been reaffirmed.  
 

IV. HOW THE SOCIAL AND LEGAL INTERTWINE 
 
 As previously explained, the pornography industry must navigate the legal and social aspects 
of taboo in order to make its products known. However, the ways that social ideas of morality and 
the law intersect have heavily influenced the porn industry. The philosophy of “legal moralism” 
focuses on the relationship between law and what is considered morally wrong. However, this raises 
two issues: who determines what is morally right and wrong, and when is it appropriate to 
criminalize morally wrong behavior? Many socially accepted morals are not law in western society, 
such as not committing adultery, but are based on the “harm principle,” some legal moralists argue 
that only actions that harm others can be considered morally wrong and therefore grounds for legal 

                                                      
20Molotch, Where stuff comes from: How toasters, toilets, cars, computers, and many others things come to be as they are. 
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punishment.21 The harm principle explains how morality and legality overlap in matters such as 
killing or stealing which cause direct harm to someone, but in reality, social attitudes about morality 
and taboo have shaped many laws without anyone necessarily being harmed. For example, interracial 
relationships were not legalized until 1967 in Loving v. Virginia; unmarried couples could not legally 
obtain birth control until 1972 after Eisenstadt v. Baird; “Homosexual Conduct” laws were not 
overturned until 2003 after Lawrence v. Texas; and it is still illegal in 54 counties in the state of 
Georgia to purchase alcohol on a Sunday. Those in interracial relationships and Georgia residents 
who want a mimosa on a Sunday do not harm anyone with their actions, but the social taboo 
surrounding these subjects prompted laws to ban them. As time moves on and social attitudes 
change, as do laws. Interracial couples are no longer particularly controversial, minors have access to 
birth control, same-sex marriage was recently legalized, and one can still get a mimosa after 12:30 
PM on Sundays in 105 counties of Georgia.  
 Obscenity laws are an example of legal restrictions based on social taboo. It could be argued 
that pornography, especially extreme pornography that relies on sexist or racist imagery, is harmful 
based on its “serious violations of the respect that we owe each other, and thus denials (at least 
implicitly) of the moral status of those who are their objects.”22 Distributing pornography arguably 
hurts nobody, but based on the moral standards of the time, it was immoral and therefore illegal. 
Even the Miller definition of obscenity acknowledges changing attitudes by citing “contemporary 
community standards” as a method of testing if something is obscene.23 In regard to pornography, 
which is unprotected under the First Amendment and not considered free expression, the 
contemporary standard no longer argues pornography hurts adults, but that children should not 
have exposure to it. The FCC’s restriction on “indecent” material only allows this material to be 
broadcast between 10 p.m. and 6 a.m., when children are thought to be asleep. “Legend 
Lengthener” was granted a trademark on its raunchy ad because it was intended to be printed only in 
adult magazines, while the swinger’s club’s mark was denied because it was meant to be featured in 
public where children could see.24 The contemporary laws that govern when pornography cannot be 
featured follow the “harm principle,” seeking to protect children from sexually explicit material. 
Whether it is harmful to expose children to pornography is another debate made more complicated 
by internet access, but the support for abstinence-only sexual education programs demonstrates a 
nationwide preference for separating children from sex.25 The question “is it okay to expose children 
to pornography?” is more culturally taboo than sex itself. With that question practically un-askable, 
the porn industry gets boxed in by the social and legal influence of taboo and struggles to break free 
and advertise. 
 While it is undeniable that social constructs of morality define law, law, in turn, likely 
influences morality. Something that laws and advertising have in common is how they reinforce 
                                                      
21 Jens Damgaard Thaysen, “Defining legal moralism,” Sats 16, no. 2 (2014): 179-201. 
22 R. A. Duff, "Towards a Modest Legal Moralism," Criminal Law and Philosophy 8, no. 1 (2012): 217.  
23 A. Brown, "Obscenity Laws," in The Social History of Crime and Punishment in America: An Encyclopedia, ed. Wilbur R. 
Miller (Thousand Oaks: SAGE Publications, 2012). 
24 Bolen, Caira, and Wood, "When Scandal Becomes Vogue: The Registrability of Sexual References in Trademarks and 
Protection of Trademarks from Tarnishment in Sexual Contexts," Idea 39, no. 435 (1998). 
25 Hayes & Carpenter, “Out of time: The moral temporality of sex, crime and taboo,” Critical criminology 20, no. 2 (2012): 
141. 
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cultural norms. Just as an advertisement may reinforce that a product should exist and is an 
“expression” of a culture, a law may reinforce the idea that certain concepts are immoral and in need 
of restriction.26 Then, breaking the law carries a taboo of its own—just like Foucault argues that 
discussing sex is subversive and reinforces taboo, and publicly consuming alcohol on a Sunday 
morning in Georgia would also be seen as subversive due to its history of legal prohibition. 
 The legal and social taboos also influence pornography in the content it creates. 
Pornography itself is subversive, not only discussing sex but showing it without censorship. 
However, many popular searches on Pornhub.com are related to taboo and illegal subjects. For 
example, “teen” is the third most searched category on Pornhub, which relates to the “barely legal” 
industry and often acts as a legal way to watch girls who appear underage have sex. Child 
pornography is both illegal and taboo in the United States, but the legal alternative’s popularity 
suggests that far more people wish to fantasize about the subject behind closed doors.  Similarly, 
incest is illegal and extremely taboo in western civilizations, but “mom” is number ten most 
searched term on Pornhub in the United States, “step sister” is the third, and “step mom” is in first 
place.27 This suggests that despite the social stigmas surrounding incest and legal restrictions, many 
individuals enjoy consuming incest-related pornography. The popularity of this subject matter also 
restricts pornographic advertising, as some of their most popular topics are both illegal to act upon 
and are incredibly socially taboo. Incest itself, being historically taboo and a topic that brings 
repulsion and disgust to many, is not necessarily harmful when all parties consent.28 However, its 
social taboo and history of being illegal feed into one another, making support of incest dually taboo 
due to social and legal factors. The talkability of incest porn and other popular porn searches is thus 
further decreased, adding layers of taboo to the already controversial subject of sex. Thus, the porn 
industry has an even more complicated issue trying to sell their products because the social and legal 
taboos support each other, building up a bigger wall to climb. 
 

V. WHEN SEX SELLS 
 
 Of course, one obvious flaw in this argument is the abundance of highly sexualized 
advertisements on television and in print for non-sexual products. How can one say sex is taboo 
when Hardee’s advertises burgers with nearly naked models? Here it will be argued that the 
sexualized world of advertising further supports the taboo surrounding sex based on common 
attitudes surrounding these ads. 
 Advertisers commonly operate on the assumption that “sex sells.” Far from a new concept, 
sexual imagery was found in ancient Pompeii ruins to advertise everything from food to 
prostitution.29 As attitudes surrounding sex change, the appearance of sex in advertising waxes and 
wanes, and in contemporary times, it seems to be everywhere. Abercrombie & Fitch features naked 

                                                      
26 Jean Baudrillard, The Systems of Objects, trans. James Benedict, London: Verso, 1996. 
27 “Pornhub’s 2016 Year in Review” Pornhub Insights, Pornhub, last modified January 4, 2017, 
https://www.pornhub.com/insights/2016-year-in-review. 
28 V. Bergelson, “Vice is nice but incest is best: The problem of a moral taboo,” Criminal Law and Philosophy 7, no. 1 
(2013): 43. 
29 Pinto and Crane, “Sex and advertising,” 43. 
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models in their clothing advertisements, and Axe cologne depicts everyday males attracting 
supermodels after applying certain scents. One reason this type of advertising may work is the 
theory that advertising serves as a source of envy for the consumer. The advertisement might depict 
what the consumer could be if they use the product in question, make the buyer jealous of their 
hypothetical self and therefore driven to buy the product to become what the advertisement 
promises.30 There is a lot of pressure on men to have sex with many partners, setting up a 
heteronormative definition of masculinity as someone who has sex with many women. To achieve 
this social standard, men who feel inadequate may connect with such ads and hope to become the 
guy featured as being surrounded by multiple women.  

However, studies seem to indicate that this kind of advertising may not work as well as the 
phrase “sex sells” may indicate. Advertisements featuring sexual material attract attention but do not 
seem to increase sales.31 This reflects back on Baudrillard’s argument that consumers easily resist 
explicit messaging and do not necessarily buy the products featured, but that advertising instills 
certain messages about culture. Featuring sex may not drive consumers to buy, but reinforces 
societal norms surrounding objectification and relationships, often featuring women as the rewards 
men can get by using certain products. 
 It may seem that such an argument conflicts with the idea of sex as taboo." The issue is 
more complicated than that, as evident in the portrayal of sexual products in advertising. Ads for 
pornography are banned from public spaces, forced to advertise only in adult spaces. Acceptable ads 
for sexual products often related to health, such as erectile dysfunction medication, birth control, 
and condoms, use none of the sexual imagery associated with other products. Take, for example, an 
ad for Cialis that features a long-term relationship between an older couple. No sexual imagery or 
tension is shown between them, focusing mainly on a sense of love and intimacy as the ad inquires, 
“When the moment is right, will you be ready?”32 An ad dealing with the direct issue of sex tiptoes 
around it, trying to sell intimacy and long-term relationships instead of steamy one-night stands. 
This narrative sets up dichotomy where consuming sexual imagery is the norm, but actually having 
sex or masturbating to pornographic materials need to be cast into the shadows.  

Another example is an ad for Skyla, an Intra-Uterine device form of birth control. In a print 
advertisement for Skyla, it shows a young woman on a playground, her arms outstretched to a cello 
coming down a colorful slide before her. The copy reads, “This is my baby right now.” By depicting 
a young woman not ready for motherhood but trying to pursue her passion for music, Skyla frames 
birth control as a feminist way to follow career goals instead of being bogged down in motherhood. 
Of course, the part it leaves out is that in order to become pregnant, one must have sex. By 
depicting the presumably sexually active woman as a mother, the ad desexualizes her by depicting 
the social gap placed between sex and children. Premarital sex may be more common and less taboo 
in modern society than it has been historically, but unwanted pregnancy is still an extremely taboo 
topic. Debates continue about abortion and birth control, such as Burwell v. Hobby Lobby Stores, Inc. 

                                                      
30 John Berger, Ways of Seeing, (London: Penguin Books for Art, 1972). 
31 Pinto and Crane, “Sex and advertising,” 284. 
32 W.M. O’Barr, “Sex and Advertising,” Advertising & Society Review 12, no. 2 (2011). 
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which ruled religiously-owned corporations did not need to grant female employees birth control 
coverage. Skyla suggests this taboo by framing its use as focusing on career goals instead of dealing 
with an unwanted pregnancy but supports the taboo of abortion by hinting that women with 
unwanted pregnancies must compromise their passions to take care of a baby instead of having an 
abortion or putting the child up for adoption. Its lack of direct reference to sex or other 
controversial topics surrounding unwanted pregnancy gives it a similar effect to the Cialis ad, 
framing sex in a non-sexual manner. This once again suggests that actually having sex is a taboo 
topic that needs to be veiled by references to intimacy, independence, and maternity, and such veiled 
images of sex meant purely for public consumption  

 
VI. SPANKING THE TABOO 

 
 Despite the systems of taboos that hold pornographic companies back, the industry has 
discovered ways to advertise nonetheless. Although, some of these attempts have backfired, such as 
“pop-up ads”. Pop-up ads, or advertisements that appear in a new browser window when someone 
is online, are often considered a common way to market pornography via the internet, though they 
have proven to be fairly ineffective. People tend to be irritated and annoyed by these advertisements, 
though less so when related to whatever task they are trying to accomplish online.33 For someone 
using the internet for non-pornographic reasons, advertisements of this nature would be more of a 
nuisance and turn-off than stimulant. This creates a barrier from advertising to non-users in this 
manner. Furthermore, with the ideas of sex and consent so closely related, unprompted sexually 
explicit pornographic advertisements may be seen as unwanted or even traumatic for some. Between 
2000 and 2005, 53% of 16-17 year olds studied reported exposure to distressing or generally 
unwanted pornographic material.34 The study specifically cited “aggressive marketing of online 
pornography sites” as a potential factor for a thirteen percent increase in exposure from 2000. The 
techniques listed included pop-up ads, adware, and spyware that could forcibly redirect users to 
pornography sites. The criminal undertones of this kind of marketing, whether perpetuated by the 
sites themselves or third-parties, harm the sites and make them seem riskier to use than others.  
 Most advertising companies have strayed from the pop-up ads for the aforementioned 
reasons: they do not work. Targeted marketing has become the new trend for online marketing, 
using surveillance techniques to see who individuals interact with, what they purchase, and what 
products may be of interest to them in the future.35 The porn industry seems to be following suit. It 
is common knowledge to anyone who has accessed a pornographic website that many of them 
(especially free sites) feature advertisements for other videos, “secret” ways to increase penis size, 
and websites to find “hot singles in your area.” Offending the consumer is difficult in these 
circumstances as they willingly went to a pornographic site to begin with, and likely would not be 

                                                      
33 Steven M. Edwards, Hairong Li and Joo-Hyun Lee, “Forced exposure and psychological reactance: Antecedents and 
consequences of the perceived intrusiveness of pop-up ads,” Journal of Advertising 3, no. 3 (2002): 83-95. 
34 K.J. Mitchell, J. Wolak and D. Finkelhor, “Trends in youth reports of sexual solicitations, harassment and unwanted 
exposure to pornography on the internet,” Journal of Adolescent Health 40, no. 2, (2007): 116-126. 
35 Kougan, F. (Producer), and Rushkoff, D. (Producer). Generation Like [Television broadcast]. In Frontline. Boston, 
Massachussetts (2014): PBS. 
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offended by sexually explicit material. Of course, this raises a question of who exactly these sites are 
marketing to. Do they really need to try to sell porn to someone who is already consuming porn? 
Especially with the abundance of free pornographic websites and pirated material, selling paid 
pornography subscriptions has become increasingly difficult.36  
 Another way the porn industry tries to target potential consumers is through email 
advertising. Previously mentioned as “spam” and forbidden by the FTC, pornographic 
advertisements still find their way into individuals’ inboxes. Much of pornographic spam is from a 
“female” sender, with a porn-star-esque name such as “Meg Luvvacock” or “Nancy Nutsucker”.37 
The ads tend to be heteronormative, as these names reflect women’s interest in male genitalia and 
79% of ads depicting oral sex show a woman performing it upon a man.38 Furthermore, several of 
the ads attempt to address the receiver personally, with 31% containing statements such as “you 
should participate” and 14% being more direct with offers such as “lusty women are waiting for 
you”.39 While these heteronormative ads may not all be personally directed to individuals by 
surveillance-based marketing, that may be the direction the porn industry is heading. Sexual 
performance problems such as erectile dysfunction may be a key to better-targeted advertisement. A 
study found that while college students who suffered from sexual performance problems were 
roughly equally as likely to receive pornographic spam emails as non-afflicted students, only 14.1% 
of those without sexual performance problems opened the email as compared to 66.7% who had 
these issues. Furthermore, 4.9% of those without these problems purchased pornography through 
these ads while 46.7% of those who had them purchased the material.40 While the sample size was 
small in this study, it could reflect that those struggling with sexual performance are more likely to 
pursue and purchase pornography, meaning targeted advertisements to such individuals could 
increase sales for porn companies. 
 

VII. THE OUT-OF-MONEY SHOT 
 
 Advertising for the pornographic industry is a complicated subject. Does it even need to be 
advertised, or will people seek it out independently? How is the climate changing based on piracy 
and the availability of free pornography? Regardless, pornography’s role as a taboo market 
consumed by many gives it a long list of benefits and consequences. A benefit is that sex is a primal 
need and the desire for pornography will likely never die, meaning that the industry will always have 
consumers. Negatives include the inability to advertise in public spaces, the struggle to trademark a 
“scandalous” name, the harmful effects of piracy, and the distrust surrounding porn companies. 
Individual studios may have trouble attracting customers and standing out from one another when 
their videos are pirated and shown alongside similar videos from other companies, discouraging 
                                                      
36 David Moye, "Porn Industry In Decline: Insiders Adapt To Piracy, Waning DVD Sales (NSFW)," The Huffington Post. 
January 19, 2013. 
37 Susanna Paasonen, “Email from Nancy Nutsucker: Representation and gendered address in online pornography,” 
European Journal of Cultural Studies 9, no. 4 (2006): 403-420. 
38 Paasonen, “Email,” 403-420. 
39 Paasonen, “Email,” 403-420. 
40 Joshua Fogel, “Consumers with sexual performance problems and spam E-mail for pornography,” Journal of Internet 
Banking and Commerce 15, no. 1 (2010): 1. 
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individuals from purchasing a subscription to the site.  Furthermore, when one of the few options 
afforded to pornographic marketers is on porn websites themselves, the ad almost seems pointless. 
The restrictions of social and legal taboos box in the industry to where only certain channels are 
available to them for advertisements, but at the end of the day, the industry is struggling to stay 
profitable. As low-budget alternatives such as amateur pornography and “camgirl” sites (where a sex 
worker interacts one-on-one via video chat with the consumer) continue to gain traction, higher-
budget producers could eventually be entirely replaced if they cannot find a way to fight the legal 
stigmas attached to pornography. 
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This paper outlines Ayatollah Ruhollah Khomeini’s theory of Islamic Government, primarily as it 
appears in the eponymously named work, Islamic Government, and evaluates its application in the 
modern state of Iran. I provide an overview on the structure of the Iranian government, in the terms of 
Khomeini’s system, before evaluating paradigm cases. In evaluating the application law surrounding 
hijab usage and extramarital sex, this paper demonstrates that political theory does not easily graft 
onto society. Finally, it underscores that society often operates on norms and customs opposed to the 
laws of the state.  
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I. INTRODUCTION 
 

Clerical leaders of the 1979 Iranian Revolution promised the Iranian people not only escape 
from the corruption of the Pahlavi dynasty and the West, but also deliverance to a more resplendent 
Islamic society. Arising from the various ideas posited by revolutionaries, Ayatollah Ruhollah 
Khomeini's vision of a new Iran, most notably outlined in his book Islamic Government, became the 
most prominent. This vision would serve as the framework for the modern Islamic Republic of Iran. 
 Khomeini’s utopic Islamic government turns religious law into state law, allowing for the 
true practice of his personal Shia faith—a new interpretation of Islam that now guides the Iranian 
government. In theory, law then serves a transformational role: a state with Islamic law fosters 
citizens that more closely model ideal Muslims. In practice, however, this codification of religious 
rules only gave legal force to existing norms that had either (1) already been followed for generations 
due to religious commitments or (2) had a long and established history of subversion. Thus, in 
contemporary Iran, people often act more in accordance with societal norms than with state-
sanctioned laws. The Islamic precepts that structure the Iranian government are difficult-to-enforce 
and ambiguous ideals that are easily superseded by clearer-cut cultural customs. As a result, today in 
Iran, there is significant deference to societal norms over state-sanctioned laws. 
 In this paper, I will illustrate how ideology does not neatly graft onto society and that, as a 
result, cultural customs often serve as local law; the Islamic Republic of Iran runs contrary to 
Khomeini’s vision as outlined in Islamic Government. First, I will outline the theory of Islamic 
government created by Khomeini and its real-life manifestation in the government of Iran. Then, I 
will present several case studies of Islamic law in practice, centering around women, marriage, and 
sex, in order to demonstrate that citizens regularly observe cultural norms in place of institutional 
laws. 
 

II. THEORY OF ISLAMIC GOVERNMENT 
 

Ayatollah Khomeini’s political ideology for an Islamic Theocracy encompasses almost all 
aspects of life.1 In his depiction of an Islamic government, Khomeini does not shy away from topics 
that Western liberals would label as secular. Verses in the Quran with a secular focus, he claims, 
outnumber ritualistic, spiritual verses by a ratio "greater than a hundred to one."2 Yet, Khomeini 
pushes this topical diversity, with teachings spanning from defecation and taxation to marriage and 
prayer, as the source of Shia theocracy’s validity. In Khomeini’s view, God gifted the Prophet 
Muhammad with more than the religion; He provided the Prophet with a “complete social system”—
a government.3 With Khomeini's legal theory as their foundation, Iranian laws meld a wide set of 
religious and secular rules into one set of holy, state-sanctioned laws. 

Holding Shia Islam to be the true faith—gifted to man by God, the Prophet, and the twelve 
Imams—Khomeini claims that the scope of rules, regarding all aspects of life, presented by Islamic 
                                                      
1 Ruhollah Khomeini, Sayings of the Ayatollah Khomeini, Translated by Harold Salemson (New York: Bantam Books, 1980), 
7, 39, 56. 
2 Ruhollah Khomeini, Islam and Revolution, Translated by Hamid Algar (Berkeley: Mizan, 1981), 29. 
3 Khomeini, Islam and Revolution, 43.  
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scripture, the Prophet, and the Imams demonstrates a clear need for a theocratic government.4 With 
so many divine laws pertaining to everyday life, in Khomeini’s eyes, God must have intended for 
some governing body to implement them. Because Islamic practices move far beyond matters of 
faith and into everyday life, “God and His divine will,” as understood in Islamic Government, are not 
realized through the practice of the Islamic faith, but through the creation of an “Islamic 
government.”5 He asserts that there is a clear divine mandate to continue the government of the 
Prophet because (1) “religion and politics were not separate at the time of the Prophet” and because 
(2) the Prophet accordingly appointed a successor… with the divine will.”6 In Khomeini’s view, the 
Prophet’s life was the perfect Muslim life and ought to be followed. But, more importantly, the 
Prophet appointed a successor to his religious-political role, clearly laying out a mandate to continue 
his project of Islamic government. 

Khomeini’s ideology prescribes a merging of politics and religion, a re-sanctifying and 
resurrecting of the Islamic laws passed down by the Prophet and the twelve Shia Imams. The model 
of law for the Iranian state dissolves the “separation of church and state” ideal entrenched in liberal 
Western thought; Ayatollah Khomeini’s system makes no distinctions between politics and religion. 
By arriving at this conclusion, Khomeini mandates the necessity of an Islamic theocracy, through Shia-
specific doctrine. Sanctifying the Shia set of ahadith (practices and norms established by the Prophet 
and the Twelve Imams) establishes the need for outline of Islamic government. The Shia set of 
ahadith covers functions synonymous to government action. Thus, mandating followers to obey all 
of the ahadith requires them to establish and live in an Islamic government. This ahadith-driven 
government is Shia-specific, as Khomeini utilizes those established by the Twelve Imams and not 
only the Prophet to argue for his theocracy; those of the Sunni faith only hold the Prophet and his 
daughter Fatimah to be infallible and consequently believe in a different set of ahadith.7  

Despite having a purported set of divine laws that covers all government needs, Khomeini 
claims that an Islamic government still needs policymakers; In Khomeini's ideal Islamic government, 
“the constitution, the civil code, and the criminal code [are] inspired only by Islamic laws contained 
in the Koran and transcribed by the Prophet [and Imams].”8, 9 However, religious scripture is often 
ambiguous and frequently comes into conflict with religious practice. Islamic scripture, for example, 
holds that “capital punishment applies in murder cases, regardless of the religion of the criminal and 
the victim,” but some local hadith traditions make distinctions if the victim is Christian and the killer 
Muslim.10 Iranian law, codified as both Islamic scripture and Shia hadith, contains many 

                                                      
4 This paper will distinguish between Sunni and Shia Muslims on the different beliefs held about the Twelve Imams; 
simplistically, Shia Muslims believe in the Twelve Imams as infallible, divinely selected successors to the Prophet; Sunni 
Muslims do not share this conviction. The ahadith for the Shia sect established by the Twelve Imams make Khomeini’s 
ideology possible. Moreover, after the Twelve Imams’ rule, the Prophet reassured the Ayatollah that God intended for 
Islamic government to continue beyond the Prophet.  
5 Ruhollah Khomeini, Governance of the Jurist, Translated by Hamid Algar (Tehran: Institute for Compilation and 
Publication of Imam Khomeini’s Works), 16. 
6 Khomeini, Islam and Revolution, 37. 
7 Ahmad Ahmad, Islamic Law: Cases, Authorities and Worldview (London: Bloomsbury, 2017), 28. 
8 Khomeini, Sayings of the Ayatollah Khomeini, 15. 
9 Khomeini is referring to the Shia set of hadith here. The word “Imams” has been added for clarity because the Imams 
complete the set of the ahadith. 
10 Ahmad, Islamic Law, 35. 
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contradictions and ambiguities. 
Jurors solve this dilemma. The function, structure, and heart of Khomeini's Islamic 

government all flow from them. A juror, or faqih, is a person who is known for knowledge and 
wisdom; Khomeini describes jurors as clerically educated and just individuals.11 In order to navigate 
the ambiguities of Islamic scripture and best guide society, jurors are placed in charge of Islamic 
government. Well-known jurors become mujtahid, or ayatollahs, and the best-known among this elite 
clerical group is granted the title of marja-e-taqlid (grand ayatollah).12 This hierarchical structure of 
government, composed by a clerical ruling class, has precedent in the Islamic tradition; the Prophet 
himself was clearly a leader. He preserved this hierarchy in the Shia tradition by passing down his 
position to Ali and the subsequent Imams.13 Jurors are extensions of this hierarchy, interpreting 
Quranic law and Shia hadith in the modern era and, by extension, providing the laws for a Shia 
Islamic government. 

Jurors serve a policymaking role in the government, but more visibly to the general 
population, they also work as judges in the legal system. Local jurors are granted a large degree of 
autonomy. They determine on a case-by-case basis if plaintiffs are in violation of the Islamic law 
code. Enactment of punishment is swift; lashings or beheadings, for example, normally occur within 
minutes of a sentencing. This autonomy lowers reliability between national policy and local 
enforcement. 

Beyond conflicting ahadith, the Islamic government’s structure is contradictory. It has 
competing populist and meritocratic goals. Khomeini has a teleological view of history; Khomeini’s 
vision culminates in an Islamic state of perfect believers. Under the guidance of jurors, Muslims 
would be perfectly represented, free, and no longer feel the pangs of hunger (physical).14 In 
Khomeini’s estimation, true believers would want the meritocratic juror system, rendering it 
populist. Popular support for an elitist system renders it populist, despite its non-populist structure. 
This utopian populism, however, which claims that all citizens ought to have government 
representation, is at odds with the inherently hierarchical and elitist role of the juror. Khomeini 
claims that the Islamic republic “cannot be totalitarian or despotic, but is constitutional and 
democratic.”15 Jurors interpret and enforce Shia hadith, which Khomeini interprets as 
“constitutional and democratic” because this act is an expression of the people’s will—if the people 
share in his faith. In Khomeini’s perfect Islamic society, citizens would all willingly enact God’s 
orders and follow His laws. But in practice, the equality and democracy between fellow religious 
brothers and followers disappears in pragmatic terms under a removed clerical meritocracy.  

                                                      
11 Khomeini, Islam and Revolution, 149. 
12 Mahmood Monshipouri, Inside the Islamic Republic: Social Change in Post-Khomeini Iran (London: Hurst & Company), 2016. 
13 “The Origins of the Shiite-Sunni Split,” National Public Radio, accessed March 1, 2018, 
https://www.npr.org/sections/parallels/2007/02/12/7332087/the-origins-of-the-shiite-sunni-split. 
14 Khomeini, Sayings of the Ayatollah Khomeini, 22 
15 Khomeini, Sayings of the Ayatollah Khomeini, 15. 
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16 
Although ultimately run by an elite clerical group of jurists, the Iranian government attempts 

to bridge the goals of both democratic populism and religious meritocracy discussed in Khomeini’s 
theory of government. The elected and unelected sections of government each have their own 
domains of rule, but it is misguided to consider the democratic section of the Iranian government as 
separate from the theocracy; all candidates that may enter the democratic process are selected and 
vetted by the religious guardian council.17 This council, despite having some democratic features, is 
ultimately controlled by the clergy. Briefly summarized, the Iranian government is a hyper-
augmented democratic government, with elected officials tied to a religious meritocracy. The Iranian 
government works like Khomeini’s government of the juror, aspiring to turn Islamic law into state 
law and, in so doing, to create the ideal Islamic society. 

 
III. WOMEN AND THE HIJAB 

 
 As the traditional nurturers of family and family morality, women play an important part in 
the Iranian government’s scheme to create an ideal Islamic society. If family, as stated in the Iranian 
Constitution, is “the fundamental unit of society” and women are at the helm of shaping this family 
unit and its morality, then women sit in the primary role for guiding Iran to its utopian dream.18 As 
such, the character and honor of women are of the utmost importance to society and potentially 
subject to surveillance and discipline.19 Women need to be protected and developed into good 
caregivers. The ideal of Fatimah, the Prophet’s daughter, is invoked by religious and government 
authorities as a model for women to follow.20 Per Osanloo, “with Fatimah’s image, state leaders 
attempt to move from a discussion of equality before the law to the promotion of the exemplary 
figure of Shi’i female devotion—to family, nation, and ultimately, to God.”21 Because the Iranian 
government views women as developing Fatimahs rather than as a diverse set of individuals, the 
                                                      
16 BBC, “Iran, Who Holds the Power?”, 
http://news.bbc.co.uk/2/shared/spl/hi/middle_east/03/iran_power/html/default.stm, last accessed 12 December 
2017. 
17 Monshipouri, Inside the Islamic Republic, 51. 
18 Monshipouri, Inside the Islamic Republic, 95. 
19 Monshipouri, Inside the Islamic Republic, 96. 
20 Monshipouri, 96. 
21 Monshipouri, 96. 

http://news.bbc.co.uk/2/shared/spl/hi/middle_east/03/iran_power/html/default.stm
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laws concerning women in Iran are often ambiguous, difficult to enforce, and beg to be ignored. 
 The legally mandated wearing of the hijab is the most visually apparent sign of female-
specific legislation that works toward cloistering women and growing them into the Fatimah ideal. It 
is also a clear sign of legal ambiguity in Iran. The jurists of Iran have ratified the Qur’anic call to 
cover a woman’s hair, neck, and body.22 This is intended to preserve a women’s modesty, 
desexualize her appearance, and protect her from men (and vice versa). The official law regarding 
veiling and mal-veiling reads as follows: 
 

Article 1: Categorization and definition of types of mal-veiling that would engender 
arrest and arraignment before judiciary authorities: A. Unveiling related to hair, 1-
showing part of the hair in a theatrical and vulgar manner; 2-facial make up with 
lipstick, eye shadow in a vulgar fashion. B. Unveiling related to trunk and legs: 1-
Wearing dresses that would not cover parts of the body; 2-Wearing net-like and 
transparent dresses; 3- showing the curvatures of the body; 4- Wearing tight pants 
without a tunic; 5-wearing leg transparent knot stockings without pants or tunic; 6- 
Wearing dresses that carry signs, pictures and vulgar writings contravening Islamic 
Morals.23 
 

Many of the specifications laid out in the legislation are ambiguous. Vulgar lipstick, for example, is 
loosely defined. Are coral pink lips immoral, whereas salmon pink ones are not? This set of laws is 
left open to interpretation by the authorities that encounter cases of female dress.24 

Adding to the ambiguity, the Iranian government has been unable to select which 
governmental body has jurisdiction over this topic. The President, the parliament, the Office of the 
Jurist Council, the Guardian Council, and multiple revolutionary committees have each attempted to 
define proper attire.25 Yet none of these prescriptions have assumed precedential status as the 
official dress code. Each new description only adds to the confusion. Given the autonomy assigned 
to judges, cases of female dress seem to be determined on a case-by-case basis by individual jurors.  

Women evaluate their dressing habits based on the requirements of their day-to-day 
enforcement agents: their communities. Informal gossip serves as a form of reprimand to keep 
women in line with local customs. Women cite worries that, if they dress inadequately, they will face 
ostracization from their community.26 Gossip between women, declaring others with poor hijab 
usage to be whores, prostitutes, or husband-stealers, corrects most dressing behavior that deviates 
from the group norm. School girls even exhibit this gossip-enforcement habit. For example, in 
Navai’s reporting in City of Lies, a Tehrani woman, Somayeh, recalls shunning a classmate for 

                                                      
22 Hamid Kusha, The Sacred Law of Islam: A Case Study of Women’s Treatment in the Islamic Republic of Iran’s Criminal Justice 
System (Burlington, VT: Ashgate, 2002), 250. 
23 Kusha, The Sacred Law of Islam, 250.  
24 Ambiguity can be viewed as both a strength and a weakness of the law; this provides flexibility in a changing world, 
but also adds difficulty to the process of enforcement. 
25 Kusha, The Sacred Law of Islam, 248. 
26 Ramita Navai, City of Lies (London: Weidenfeld & Nicolson, 2014), 29-83. 
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dressing more like the women of northern Tehran.27 The local girls bullied their peer to the extent 
that her family moved—the parents feared that a girl labeled as a northern-dressing whore would be 
unable to find a husband in the community when the time came. Most striking about this example 
are the regional differences revealed within a single city. The dressing customs that women adhere to 
are extremely localized and variable. Just within Tehran, women in the north wear brightly colored 
head scarfs and reveal some hair, whereas fewer than ten miles to the south, women are expected to 
wear bulky black chadors to hide not only their hair, but also the shapes of their bodies.28  

In addition, public shaming works as a more powerful enforcement agent of hijab culture 
than government regulations. Navai captures this citizen enforcement in her reporting on a member 
of the citizen’s boy army, the basiji. Although not an official extension of the government, the basiji 
program trains boys to be patriotic and to act as community policemen. These boys are not taught 
any official code of conduct or dress for women; however, this does not prevent them from 
frequently stopping women on the street and chastising them for their dress and actions. Morteza, 
the boy Navai follows, recalls his troop of boys frequently harassing women for their dress and 
conduct. The boys often threaten the women with physical harm, but it is important to note that 
their harassment is outside the scope of law. After bringing women to the police, for example, the 
basiji boys are often laughed at—the police find them a nuisance parading as law enforcement.29 The 
code of dress that women are subjugated to by public pressure is not that which is prescribed by the 
government. In some regions, it is stricter than government regulations, but in others it is much 
more relaxed.30 
 The government-specified law code clearly does not endorse makeup and western-style 
fashion. It is an attempt to reject vanity and turn women into the humble ideal of Fatimah. But, even 
if Iranian law does not endorse the Western fashion and beauty industry, Iranian women do. Behind 
their veils and under their hijabs, women engage in their own personal fashion shows and the men 
of Iran turn a blind eye.31 Iran is the world’s seventh largest market for cosmetics. Per capita women 
in the Islamic Republic, for example, out-purchase mascara relative to their French counterparts by a 
ratio of 4 to 1.32 Makeup use is so common that it goes unpunished, aside from occasional 
chastisement. Cultural norms declare makeup to be acceptable and even fashionable.33 Without 
government agents or members of society enforcing a no- or low-makeup policy, women are largely 
free to wear makeup as they desire. In her book Persian Mirrors, New York Times reporter Elaine 
Sciolino poignantly describes such a situation; former President Mohammad Khatami’s mother was 
chastised by her son after Sciolino published an article discussing her makeup and hair. A man 
scorned his mother (in private) for discussing her appearance. She was irate. According to Sciolino, 
Khatami apologized to his mother within days. Islamic law could have allowed President Khatami to 

                                                      
27 Navai, City of Lies, 34. 
28 Navai, 34. 
29 Navai, City of Lies, 189-230. 
30 Navai, City of Lies, 33. 
31 My personal theory is that the men or Iran enjoy the beauty culture of the women and are not turning a blind eye, but 
instead staring intently with glee.  
32 “Makeup Speaks volumes for Iran’s 38 Million Women,” NY Daily News, June 24, 2014, accessed December 12, 2017, 
http://www.nydailynews.com/life-style/makeup-speaks-volumes-iran-38-million-women-article-1.1841672. 
33 Navai, City of Lies, 29-83. 
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prosecute his mother for vulgar makeup (one may consider wearing any amount of makeup vulgar), 
but instead he deferred to societal norms. Ms. Khatami followed the norms established by her 
society and stuck by them; she did not listen to her son’s criticism.34  
 Sciolino’s own relationship with proper Iranian attire is a fascinating case study. As a non-
Muslim, American woman, Sciolino was not required by Quranic or Iranian law to wear a hijab. But, 
as succinctly phrased in one of Sciolino’s conversations with the former President Rafsanjani’s wife, 
foreign women “may” go into public without a hijab, but they “wouldn’t.”35 And Sciolino did not—
the most daring public attire the reporter donned was a hat in lieu of a head scarf or chador. This is 
a clear rejection of the law of the land for the customs of the land; Sciolino did not exert her right as 
a foreigner to not wear headwear, instead she conforms to local cultural expiations that she covers 
her hair as a woman. However, as shown, hijab use in Iran is not meaningfully enforced by the 
government, so official government policy allowing foreign women to not wear hijabs is 
meaningless. Foreigners that do not properly wear a hijab face the same persecution as Iranian 
women: public harassment, threats of violence from civilian men, and general shame.36 

Finally, I would like to posit that enforcement problems stem from more than just 
ambiguity. Modern technology brings forward a new host of enforcement problems. With the 
advent of photography and video, a new way to surveil people has been born.37 Testimonial 
accounts all seem to attest that it is still improper for women to be seen in vulgar attire via 
photographs or videos; however, these mediums are more difficult to control—even with society as 
the enforcement mechanism. To illustrate, if a basiji boy were to see a woman improperly wearing 
her hijab in public or not wearing one at all, he could simply walk over and take action. However, on 
the Internet, women are at least one, if not many, steps removed from authority figures. Even more 
importantly, the Internet allows for rapid mobilization of many people. Within the first two days of 
being created, the Facebook account My Stealthy Freedom, which depicts Iranian women in public 
without hijabs, received more than 30,000 uploads.38 Iranians and the Iranian government could use 
the information from these online posts to track down these women, but with such a high number 
of cases it would be impractical and extremely difficult.  

 
IV. EXTRAMARITAL SEX 

 
 The failure of national policy to be placed into practice is also evident in cases pertaining to 
marriage and sex. Unlike regulations regarding hijab usage, laws touching marriage and fidelity are 
much more defined. Take, for example, the crime of zina, or sex outside of a marriage. Iran 
reintroduced death by stoning in 1982 as the punishment for this crime. Although stoning was again 
outlawed in 2002, there are still recorded cases of stoning sentences more than a decade later.39 This 

                                                      
34 Elaine Sciolino, Persian Mirrors (New York: Simon & Schuster, Inc., 2002), “The Mullah Wore Beautiful Shoes”, 68-93. 
35 Sciolino, Persian Mirrors, 143. 
36 Sciolino, 143. 
37 Paintings were a method of viewing others without their presence, but because of the time-consuming nature of 
painting it is not being considered here as a comprehensive or common way to viewing others. 
38 My Stealthy Freedom, accessed March 21, 2018, https://www.facebook.com/StealthyFreedom/. 
39 Monshipouri, Inside the Islamic Republic, 100. 
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is possible because of the large amounts of autonomy offered to local judges. Other articles of 
Islamic law offer broader powers to jurors for cases involving zina, providing jurors with legal work-
arounds that still allow room for stonings. 
 However, stoning or lashings, the most common sentences for adultery, are not the 
punishments normally faced by guilty parties. In her portrait of Tehrani lives, Ramita Navai displays 
the extreme societal pressure couples face to remain in their marriages and to put on brave faces to 
the world. Proud Iranians do not like their dirty laundry brought out into the public eye. In one of 
her vignettes, Navai follows a mother-daughter duo, Fatemeh and Somayeh, in their struggle against 
their promiscuous husbands. Both women fear the public shame that would follow them as the 
result of a failed marriage, even if it came as the consequence of their husbands’ (and not their own) 
adulterous activities.40 Additionally, fear that either woman would go to the police with their 
grievances—their husbands’ use of porn and prostitutes—led both of their partners to bend to their 
wishes; Fatemeh’s husband became her “manservant” and Somayeh’s husband agreed to a speedy 
divorce—a rare thing in Iran.41 Fear of social shame led to a private rather than public discussion 
and fear of the state led to fully citizen-run arbitration.  
 In Iran, all sex outside of marriage is considered illegal. The legal system, however, has made 
concessions; a complex system of temporary marriages has been developed to allow for quick and 
easy sex. Both Persian Mirrors and City of Lies discuss sigheh contracts at length: a sigheh is a temporary 
marriage contract, allowing for acceptable sex in the eyes of God and the state. The Iranian 
government offers a clear work-around to allow for extramarital sex. Prostitutes, for example, take 
advantage of this policy. Sigheh are their sexual tabula rasas.42  
 Most Iranians do not use this legal loophole. Sigheh are rarely used outside of prostitution 
because they are so strongly associated with it. Women fear being labeled as prostitutes, rendering 
them (if young) unmarriageable.43 Disrespect of this legal code runs so deep that Navai reports a 
judge himself laughing at a woman’s use of a sigheh. The same judge is also depicted punishing 
women for extramarital sex, despite them having sigheh.44, 45 Societal norms clearly overtake written 
state law in this instance. Despite a desire for sex outside of marriage, people in Iran do not use the 
legal pathways provided for them due to social pressure. Moreover, even the judiciary enforces the 
culturally created laws surrounding sex instead of those created by the Iranian legislature and 
Khomeini’s theory of Islamic government. Reversion to cultural customs in lieu of written law is not 
inherently at odds with Khomeini’s theory of Islamic government. The aim of his government is to 
create an ideal Islamic society. To illustrate, Khomeini would see no real difference between all 
Iranian women wearing hijabs because of a state mandated law and all Iranian women wearing hijabs 
because of societal pressure. Khomeini would only protest when social customs, which conflict with 
his Islamic vision, are selected over his ideology and legislation.  
                                                      
40 Navai, City of Lies, 80. 
41 The story would have been extremely different if the unfaithful partner had been the female partner. The likelihood of 
police involvement would have been much greater.  
42 Navai, City of Lies, 165. 
43 Sciolino, Persian Mirrors, 127. 
44 The woman he punishes has a sigheh of dubious legitimacy, yet she still has one which he cannot irrefutably prove to 
be a forgery.  
45 Navai, City of Lies, 171 
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 Law and theory do not always neatly contort themselves to fit into the crevices of society. 
Law often parodies social desire rather than ideological consistency: rather than follow ambiguous 
state hijab law, women refer to the dress code established by their neighbors and wear makeup 
despite laws to the contrary; instead of turning to the law in order to deal with disputes over 
extramarital sex, couples arbitrate for themselves. Even jurors do not follow the laws established for 
the legality of sex, choosing instead to implement social norms.  In practice, law does not always 
work the way it was intended. Life in Iran is contextualized and regionally specific. Local customs, 
not political theory or government policy, exert the greatest influence over Iranian citizens’ day to 
day lives.  
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I. INTRODUCTION 
 

On July 29, 1994, seven-year-old Megan Kanka was raped and murdered by her neighbor, 
Jesse Timmendequas, in New Jersey. Community members were outraged to discover that 
Timmendequas had been convicted of two prior sex offenses against children. Over 1,500 petitions 
were signed insisting on new legislation to ensure that such a tragedy would never reoccur.1 In 
response, three months later, New Jersey hastily passed a package of nine sex offenders statutes 
which created the toughest sex offender registration act in the country.2 This prepared package of 
legislation, known as Megan’s Law, “requires sex offenders who are convicted, adjudicated 
delinquent, or found not guilty by reason of insanity to register with local law enforcement agencies 
for the remainder of their lives.”3 Megan’s Law was enacted on a federal level in 1996, and by 1997 
every state had enacted similar registration and community notification laws (RCNLs).4 Guidelines 
on RCNLs vary from state to state, but they all share the same stated purpose of community 
protection through the publication of information about sex offenders. Residency laws, which often 
occur in conjunction with registries, “dictate where sex offenders can live upon release from prison 
or while on parole.”5   

Sex offender laws are not a new phenomenon in the United States. California began 
registering sex offenders as early as 1947.6 However, since the 1990s there has been a “proliferation 
of policies that increase sanctions of sex offenders” as a result of highly publicized cases and 
changes in laws governing criminal behavior.7 Sex offenders are among the most feared, stigmatized, 
and hated members of society, often as a result of gruesome and highly publicized acts against 
children. A Gallup poll found that 66% of people surveyed were “very concerned” about sex 
offenders, compared to only 52% who were concerned about violent crime.8 Indeed, according to 
Sarah Agudo, author of “Irregular Passions,” “public fear and outrage often dominate the politics of 
legal decision making,9 and the impetus for these laws is nearly always a highly publicized 
kidnapping, rape, and/or murder of a child by a stranger.”10 Many of the laws are “memorial laws,” 
named after the victims who were kidnapped, sexually assaulted, and/or killed by strangers.11  

These emotionally charged crimes have led to a body of legislation which leaves “sex 
offenders with few rights, little access to services, and limited options of where to live and work,” as 
Karen Terry, author of “Sex Offender Laws in the US,” comments.12 In this paper, I will examine 

                                                      
1 Alexander D. Brooks, “Megan’s Law: Constitutionality and Policy,” Institute for Criminal Justice Ethics 15, no. 1 (1996): 56. 
2 Lisa C. Trivits and N. D. Reppucci, "Application of Megan's Law to Juveniles," American Psychologist 57, no. 9 (2002): 1.  
3 Trivits and Reppucci, “Application of Megan’s Law to Juveniles,” 1.   
4 Karen J. Terry, “Sex Offender Laws in the US: Smart Policy or Disproportionate Sanctions?” International Journal of 
Comparative and Applied Criminal Justice 39, no. 2 (2015): 115. 
5 Sarah E. Agudo, “Irregular Passion: The Unconstitutionality and Inefficacy of Sex Offender Residency Laws,” 
Northwestern University Law Review 102, no. 1 (2008): 308. 
6 Terry, “Sex Offender Laws in the US,” 113. 
7 Terry, 113-4. 
8 Agudo, “Irregular Passion,” 331. 
9 Agudo, 331. 
10 Terry, “Sex Offender Laws in the US,” 113. 
11 Terry, 114. 
12 Terry, 114. 
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the constitutionality of sex offender registries and residency laws in the U.S., analyze the 
effectiveness of the laws, evaluate alternative solutions, and make a comparison of the U.S.’s 
approach with those of other nations. As a result of heightened public concern, laws concerning sex 
offenders have escaped the bounds of constitutionality, and often lead to the sacrifice of civil rights 
for symbolism and illusions of security.  

 
II. THE CONSTITUTIONALITY OF SEX OFFENDER REGISTRY AND RESIDENCY LAWS 

 
 With the passage of the Jacob Wetterling Act of 1994, state registries became federal law. 
These registries were originally intended for police use only; however, community notification 
became part of the national legislation with the federal passage of Megan’s Law in 1996.13 The 
publicly available information on the registries is extensive: offender’s name, address, physical 
characteristics, sex crime committed, photograph, fingerprints, place of employment or school, and 
a DNA sample.14 The advent of the Internet allowed for a greater dissipation of this information and 
by the mid-2000s every state had some portion of their registry online.  
 In 2017, twenty-two states had some form of residency law that restricts where sex offenders 
can live.15 For example, many states prohibit sex offenders from living within 1,000 to 2,500 feet of 
places where children congregate, such as schools, bus stops, or daycare centers. The strictness of 
residency laws in different states pivots on two factors: the number of people to whom they apply 
and the relative restrictiveness of their requirements.16 A broad law may put mobility restrictions on 
every person ever convicted of a sex-related crime, such as underage sex, soliciting or engaging in 
sex work, or consensual sodomy. In contrast, a narrow law may be restricted to only violent sex 
offenders who have been released from prison within the last ten years and only prohibits them 
from living one hundred feet from a school.  
 
The Due Process Clause 

The first issue of the constitutionality of RCNLs regards the Due Process Clause of the 
Constitution. The Fifth Amendment states that no person shall “be deprived of life, liberty, or 
property without due process of law” by the federal government, while the Fourteenth Amendment 
places an identical limitation on the laws of the states.17 Procedural due process protects individuals 
by ensuring rights are only infringed upon consistently with the standards set forth by law, and 
substantive due process protects individuals from government encroachment on certain 
fundamental liberties. RCNLs violate both the procedural and substantive due process provisions of 
the Constitution.  

I will begin by examining RNCLs in regards to procedural due process, which holds that 
before depriving individuals of life, liberty, and property, government officials must follow fair 

                                                      
13 Amanda Y. Agan, “Sex Offender Registries: Fear without Function?” The University of Chicago Law School Journal of Law 
& Economics 54, no. 1 (2011): 210. 
14  Terry, “Sex Offender Laws in the US,” 115; Agan, “Fear without Function,” 210. 
15 Agudo, “Irregular Passion,” 308. 
16 Agudo, 311. 
17 Fourteenth and Fifth Amendments, U.S. Constitution. 
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procedures and consistent practices. Mathews v. Eldridge (1976) established three essential factors that 
must be balanced in order to determine whether an individual has received procedural due process 
under the Constitution: 1) the importance of the interest at stake, 2) the risk of an erroneous 
deprivation of that interest and the probable value of additional safeguards, and 3) the state’s interest 
in maintaining its procedure.18 It is noteworthy that due process is lacking from this list, as it varies 
with the severity of the restriction imposed.19  

In regards to the first factor, residency restrictions on convicted sex offenders impose on a 
number of private interests. The first is the “right to establish a home,” held in Meyer v. Nebraska 
(1923) as one of the liberties guaranteed by the Due Process Clause of the Fourteenth 
Amendment.20 Many residency laws so severely restrict the housing rights of convicted sex offenders 
that many become homeless or are forced to live in extremely remote areas. In 2010, the California 
Department of Corrections and Rehabilitation reported that after a 2,000 foot barrier from schools 
and parks where children gather was enacted statewide, homelessness among paroled sex offenders 
“increased by approximately 24 times” in four years and at the time of the report “more than one-
third of all sex offenders on parole [had] become transient.”21 Another private interest infringed 
upon is the right to travel, as established in Attorney General v. Soto-Lopez (1986), in which the 
Supreme Court held that “the right to travel includes the freedom to enter and reside in any State.”22 
Residency laws can prevent travel and residency in regions of states, or the entire state. A further 
private interest is the right to “follow a chosen profession free from unreasonable government 
interference” which comes from the “‘liberty’ and ‘property’ concepts of the Fifth Amendment,” as 
established in Greene v. McElroy (1959).23 By forcing individuals to move, often to rural areas, 
residency laws prevent individuals from working in their chosen profession within reason. Finally, 
residency restrictions infringe on the right to privacy, which I will detail in further depth later in the 
paper.  

Using the second factor of the Mathews v. Eldridge test, a law that infringes upon rights must 
have safeguards to ensure an individual has received due process, including the right to appeal or 
risk-assessment. Generally, residency laws have “no procedural component that governs their 
application.”24 As a result, these safeguards are highly valuable to protect against violations of due 
process.25 Residency laws themselves have no process that provides sex offenders with information 
about the “[restrictions] or an opportunity to challenge the restrictions’ applicability.”26 As a result, 
residency laws must piggyback off the procedural components of the registration laws with which 
they simultaneously occur. However, this is an issue because registration laws impose fewer liberty 
restrictions on sex offenders, thus requiring far less rigorous procedures than residency laws, which 

                                                      
18 Mathews v. Eldridge, 424 U.S. 319, 335 (1976). 
19 Id. at 341; Agudo, “Irregular Passion,” 312.  
20 Meyer v. Nebraska, 262 U.S. 399-400 (1923). 
21 California Department of Corrections and Rehabilitation, “Sex Offender Supervision and Monitoring Task Force,” 
(2010): 1-26. 
22 Attorney General v. Soto-Lopez, 476 U.S. 898, 901-2 (1986). 
23 Greene v. McElroy, 360 U.S. 474, 492 (1959). 
24 Agudo, “Irregular Passion,” 313. 
25 Agudo, 313. 
26 Agudo, 313. 
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limit civil liberties significantly more.27 The process “afforded to individuals before subjecting them 
to residency laws is negligible and disproportionate relative to the severe liberty restraints that the 
laws impose.”28 While the state certainly has a high interest in preserving public safety, per the third 
factor of Mathews v. Eldridge, the fact that broad residency laws have proven “ineffective in 
preventing sex crimes renders the state’s interest negligible.”29 Therefore, unless additional processes 
are put in place to reduce the risk of erroneous deprivation of liberties, residency laws violate the 
procedural due process guarantees of the Fifth and Fourteenth Amendments.  

Next, I will address the constitutionality of RCNLs in light of substantive due process. In 
order to determine whether substantive due process is being violated, it must first be determined 
whether a right is fundamental, or one which is “deeply rooted in the Nation’s history,” and in the 
“traditions and conscience of our people.”30 If a fundamental right is being violated, strict scrutiny 
must be applied. A fundamental right can only be infringed upon with compelling state interest and 
a narrowly tailored method, employing the least restrictive means possible. If the right is not found 
to be fundamental, the rational basis test may be employed. To pass this test, the laws must have a 
legitimate government interest and there must be a rational connection between the law’s means and 
goals.31 

As mentioned, broad residency laws implicate fundamental rights such as the right to 
establish a home, the right to travel, and the right to privacy. Broad residency laws may cause 
individuals to travel hundreds of miles to the nearest legal residence, or choose between uprooting 
their families and completely separating them. As these rights are fundamental and deeply rooted in 
U.S. history, RCNLs must have the more rigorous strict scrutiny test applied to them. This is 
because RCNLs do not serve a compelling state interest due to their ineffectiveness, nor are they the 
least restrictive means of achieving that state interest, as discussed below in Section II. Overly 
inclusive or severe residency laws are not narrowly tailored to achieve the state interest.32 
Furthermore, as Section III of this paper describes, there are many more narrow and effective 
means of preventing sex crimes and maintaining public safety.  

Even if we argue that the rights implicated by residency laws are not fundamental and thus 
require the rational basis test, some would still be found unconstitutional. In order for the rational 
basis test to be met, the law must serve a legitimate government interest, where the law is rationally 
related to its goal.  

With a cost-benefit analysis, we can determine whether certain broad residency laws pass the 
rational basis test. The benefits of broad residency laws include community knowledge about the 
locations of sex offenders living in protected areas, providing a sense of security and agency, as well 
as the benefit of theoretically preventing sex crimes from occurring. However, empirical evidence is 
beginning to demonstrate that the “laws do not prevent sex crimes.”33 Therefore, if one of the 

                                                      
27 Agudo, 314.  
28 Agudo, 314. 
29 Agudo, 314. 
30 Washington v. Glucksberg, 521 U.S. 702, 720-21 (1997). 
31 US v. Carolene Products Co., 304 U.S. 144, 152-55 (1938). 
32 Agudo, “Irregular Passion,” 315. 
33 Agudo, 317. 
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primary benefits of the broad registries is not met, a significant dent is put in the arguments in favor 
of the registries, namely protecting public safety. These laws have significant financial, psychological, 
and ethical costs. The costs on sex offenders and their families are significant, and in fact 
undermines the purported intentions of the law.  

One landmark case demonstrating the high cost of residency laws outweighing their benefits 
is Mann v. Georgia Department of Corrections (2007), heard by the Georgia Supreme Court. The law in 
question was very broad and prohibited any sex offender from living within one thousand feet of 
any area where children might congregate.34 Twelve sheriffs from various counties testified that 
“nearly every single sex offender in their county would be evicted under the new law.”35 In fact, a 
mapmaker even testified that the same would hold true in all counties in the state, suggesting that 
sex offenders could not legally live anywhere in Georgia. This is an example of “NIMBY,” or “not 
in my backyard,” which is when individuals want something to be done about an issue as long as it is 
not close enough to affect them, thus impeding progress. The court found the law to be an 
“unconstitutional regulatory taking” of property.36 Similarly, overinclusive laws which target all sex 
offenders rather than only violent offenders, who are more likely to recidivate, unnecessarily expend 
police resources and dilute monitoring efforts. Living near a bus stop, a place where children 
congregate, will not make a woman convicted for indecent exposure while sunbathing any more 
likely to recidivate. Expanding sex offender laws makes it more difficult to effectively manage and 
monitor individuals who do pose a threat to the community.37 Therefore, in certain cases with overly 
broad laws, particularly overly broad residency laws, a rational basis test would also fail because the 
costs outweigh the benefits and undermine the goal of public safety. 
 
The Ex Post Facto Clause  

A second issue against the constitutionality of RCNLs is the retroactive nature of some state 
registries which opponents argue violate the Ex Post Facto Clause, located in Article 1, §9, Clause 3 
and Article 1, §10, Clause 1 of the U.S. Constitution. The Ex Post Facto Clause prohibits retroactive 
application of criminal laws, including an increase in punishment beyond what was prescribed when 
the law was committed. In Connecticut, for example, the registration and public notification law 
applies to “anyone released from state custody on or after October 1, 1998,” the date the registry 
became effective.38 As of 2011, nine state registries were retroactive, and all nine registries applied to 
all sex crimes.39 The purpose of the clause is “to prevent the legislature from abusing its authority by 
enacting arbitrary or vindictive legislation retroactively applicable to disfavored groups.”40 With this 
purpose in mind, the protection becomes increasingly salient with regards to convicted sex 
offenders. Laws which are not criminal or penal in character generally fall outside the scope of Ex 
Post Facto protection; however, even when a law is not punitive on its face, it may be punitive in 

                                                      
34 Georgia Code Ann. § 42-1-15 (2006). 
35 Agudo, “Irregular Passion,” 319. 
36 Mann v. Georgia Department of Corrections, 653 SE 2d 740, (Georgia Supreme Court, 2007). 
37 Agudo, “Irregular Passion,” 321. 
38 Agan, “Fear without Function,” 211. 
39 Agan, 216. 
40 Agudo, “Irregular Passion,” 322; State v. Cook, 700 N.E.2d 570, 580 (1998). 
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effect, thus violating the clause.41  
This was the issue in Smith v. Doe (2003), which questioned the constitutionality of Alaska’s 

Sex Offender Registration Act’s retroactive requirements. While the Supreme Court ruled against 
Doe and found that the act was nonpunitive, Justice Kennedy referred to prior cases such as Kennedy 
v. Mendoza-Martinez (1963) and U.S. v. Ward (1980), in selecting these four factors as those most 
relevant to this particular case regarding sex offender registration. These factors are: 1) whether the 
sanctions imposed by the law have been traditionally regarded as punishment, 2) whether the statute 
promotes the traditional aims of punishment, 3) whether it imposes an affirmative disability or 
restraint; and 4), whether it is excessive in relation to that purpose.42  

As applied to registration and community notification laws, including residency laws, this 
framework demonstrates that many registries violate the Ex Post Facto Clause. A strong argument 
can be made that registries and residency laws promote banishment, aligning with the first factor as a 
traditional form of punishment. This punishment is particularly clear in Georgia where the law 
forbade individuals from essentially living anywhere in the state. The state may argue that this is not 
banishment because the individual can access areas as long as he does not reside there. However, if 
an individual must move to another state, they have little reason to return to their old grocery store 
or park during any time of the day. Regarding the second factor, traditional aims of punishment 
include retribution, incarceration, deterrence, rehabilitation, and restoration. Banishing sex offenders 
to other regions can be seen as a modified form of incarceration, as they are forced to leave all their 
networks behind. It can also be seen as a deterrent to prevent others from offending and being faced 
with a similar fate. Another strong argument can be made for the fourth criteria of excessiveness. 
Once sex offenders have served time, they are faced with innumerable challenges in finding work 
and residence, and avoiding assault. The branding of sex offenders is both a tangible and intangible 
form of punishment in addition to time served, and is often done after the fact. Thus, broad 
registries and residency laws are unconstitutional.  

 
The Right to Privacy 

Finally, the right to privacy is violated in relation to sex offender laws. While there is no 
explicit constitutional reference to privacy, many justices and legal commentators have interpreted 
amendments to implicitly provide the right. The Supreme Court has also ruled in favor of the right 
to privacy in numerous cases. Boyd v. United States (1886) established that the Fourth and Fifth 
Amendments protect against all government invasions “of the sanctity of a man’s home and the 
privacies of life.”43 In Katz v. United States (1967), Justice Harlan’s concurring opinion determined a 
twofold requirement for privacy: “1) that a person exhibit an actual (subjective) expectation of 
privacy and 2) that the expectation be one that society is prepared to recognize as reasonable.”44 This 
represents a balancing test between individual interests and the public’s objectives with regard to 
what can reasonably be kept private. However, the Supreme Court has not extended an overarching 

                                                      
41 Agudo, 322; Smith v. Doe, 538 U.S. 84, 92 (2003). 
42 Smith, 538 U.S. 84. 
43 Boyd v. United States, 116 U.S. 616, 630 (1886). 
44 Katz v. United States, 389 U.S. 347 (1967). 
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right to privacy to criminals, as determined in Paul v. Davis (1976) and Whalen v. Roe (1977).45  
While sex offender statutes guarantee no explicit right to privacy, certain limits must exist on 

the public scope, duration, and depth of information available in registries. Sex offenders should 
remain anonymous to their neighbors, not law enforcement. If one returns to the balancing test, the 
individual privacy rights of sex offenders are clearly violated, as information including their name, 
address, physical characteristics, sex crime committed, photograph, fingerprints, and place of 
employment or school are available to anyone with Internet connection. The benefits to the public 
in terms of what can reasonably be kept private are minimal. It is beneficial to law enforcement 
agencies to have this information; however, allowing the public to have access only encourages 
vigilante justice, isolation, and other consequences which may have the adverse effect of causing 
offenders to reoffend. The privacy rights of offenders are violated without affording many benefits 
to the public, and therefore must be modified.  

 
III. EFFECTIVENESS OF RCNLS AND OTHER CONCERNS 

 
Protecting the public from sex offenders is without a doubt an important and worthwhile 

task. However, states should not favor ineffective or unproven methods over civil liberties. Due to 
the recent nature of most laws, long-term research on the effectiveness of RCNLs is scarce. Several 
studies have suggested that both registries and residency laws have no impact on sex offender 
recidivism rates. One study surveyed 135 sex offenders in Florida. Most of the sex offenders who 
responded “indicated that housing restrictions increased isolation, created financial and emotional 
stress, and led to decreased stability.”46 Respondents also indicated that they did not perceive 
residence restrictions as helpful in risk management and, in fact, reported that such restrictions may 
inadvertently increase triggers for reoffense.47 Indeed, “research regarding dynamic risk has indicated 
that a lack of positive social support and depressed mood, anger, and hostility are all associated with 
recidivism,” according to Levenson and Cotter.48 A further study was conducted by the Virginia 
Criminal Sentencing Commission and found that parolee employment was correlated with lower 
recidivism rates, suggesting that residency laws which indirectly diminish employment opportunities 
will increase offense rates among paroled sex offenders.49 Further, registries and residency laws 
create false perceptions about sex offender recidivism rates, which can lead to increased vigilante 
justice if individuals perceive that a community member will “strike again.” Most studies that have 
evaluated sex offender legislation have defined efficacy as the reduction in recidivism. The 
approximately one dozen studies that have evaluated the efficacy of RCNLs have found that few 
showed any significant decrease in sexual offending as a result of the policies.50 Further, according to 
a study by the Department of Justice, an estimated 86% of child victimizers reported that a prior 
                                                      
45 Alan R. Kabat, “Scarlet Letter Sex Offender Databases and Community Notification Laws: Sacrificing Personal 
Privacy for a Symbol’s Sake,” American Criminal Law Review 35, no. 2 (1998): 338. 
46 Jill S. Levenson and Leo P. Cotter, "The Impact of Sex Offender Residence Restrictions: 1,000 Feet From Danger or 
One Step From Absurd?" International Journal of Offender Therapy and Comparative Criminology 49, no. 2 (2005): 168-78. 
47 Levenson and Cotter, “The Impact of Sex Offender Residence Restrictions,” 168-78. 
48 Levenson and Cotter., 175. 
49 Virginia Criminal Sentencing Commission, “Assessing Risk Among Sex Offenders in Virginia,” (January 2001): 54. 
50 Terry, “Sex Offender Laws in the US,” 120. 
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relationship existed with the victim51 and less than 10% of inmates serving time for the rape or 
sexual assault of a child reported that the victim had been a stranger to them.52 Registries can create 
a false narrative that a community predator is lurking behind the bushes and will snatch a child at 
any given opportunity, sometimes leading to vigilantism.  

Vigilantism is a real cause for concern with RCNLs. Examples of vigilantism abound. One 
such example occurred in New Jersey when a father and son broke into a house and beat an 
innocent man whom they erroneously believed to be a recently released sex offender.53 However, in 
Doe v. Poritz (1995), the New Jersey Supreme Court rejected the argument that vigilantism would add 
excessively to the punitiveness of the notification statute, despite many other instances of 
harassment.54 This ruling is problematic because despite the court’s decision, vigilantism is very 
difficult to control and it leads to excessive punishment, violence against innocent individuals, and 
further alienation of sex offenders. In another incident, an adult male offender was sexually attacked 
and kidnapped by his ex-wife, her sister, and her mother. The women ironically ended up on the 
same sex offender registry as their victim.55 However, these cases, and others, demonstrate the 
manner in which individuals can feed off one another, egging each other on to attack sex offenders 
because “they deserved it.” This same level of violence and hatred is not manifested towards other 
formerly incarcerated individuals, likely due to both the nature of the crimes sex offenders commit 
and the publicly available details of their crimes. 

Furthermore, there is a significant impact of registration on the offenders themselves, as well 
as their families. A “substantial proportion of sex offenders in most studies” report a number of 
negative consequences as a result of being placed on a registry; among these consequences include 
job loss, denial of promotions, loss of residence or denial of a place to live, being treated rudely in 
public, being harassed, threatened, or stigmatized, and in some cases being physically assaulted.56 
Indeed, sex offenders themselves could recognize the value of registries and their potential 
contribution to public safety, but they expressed widespread dissatisfaction with being listed on a 
registry completely available to all members of the public.57 Once registered, offenders face large-
scale rejection and are often forced to live on the fringes of society where they are continually 
punished and shamed for their misdeeds.58 As a result, offenders may “harbor reciprocal feelings 
towards society,” causing “the offender’s feelings of civic responsibility—including the duty to 
follow laws—to dissipate.”59 Additionally, moving offenders to remote locations increases social 
costs by decreasing their access to mental health care, behavioral treatment, educational 
opportunities, a sense of community, and more. These societal costs contradict the purpose of 

                                                      
51 US Department of Justice, “Child Victimizers: Violent Offenders and Their Victims,” US Department of Justice, Bureau of 
Justice Statistics, (1996): 10.  
52 US Department of Justice, “Child Victimizers: Violent Offenders and Their Victims,” 11. 
53 Brooks, “Megan’s Law: Constitutionality and Policy,” 60. 
54 Doe v. Poritz, 662 A. 2d 367, 142 N.J. 1 (1995). 
55 Kabat, “Scarlet Letter Sex Offender Databases and Community Notification Laws,” 340. 
56 James Vess, Andrew Day, Martine Powell and Joe Graffam, “International sex offender registration laws: research and 
evaluation issues based on a review of current scientific literature,” Police Practice and Research 15, no. 14 (2014): 326.  
57 Vess, Day, Powell, and Graffam, “International sex offender registration laws,” 326. 
58 Agudo, “Irregular Passion,” 317. 
59 Agudo, 318. 
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moving individuals in the first place. Without support systems such as treatment—which research 
suggests improves the conditions of offenders significantly60—these individuals become more likely 
to recidivate or become homeless. Aside from the moral issues of abandoning and shaming 
individuals after they have done time, these retributive measures create a greater social cost and 
make it more difficult for law enforcement to track and monitor offenders.  

Significant effects are felt by the families of the offenders. 82% of 584 family members 
surveyed cited challenges in regards to employment issues and subsequent financial hardship.61 
Residency laws also created difficulties for up to 41% of this sample, as family members who were 
parents or caretakers of children indicated that registration of the offender had negative impacts on 
the way in which their children were treated by others.62 The researchers affirmed the unintended 
consequences of the laws, which ultimately “impact communities in ways that can undermine their 
intended goals.”63 This underscores the notion that sex offender registration and community 
notification laws are counterproductive to public safety as they currently stand.  
 

IV. ALTERNATIVE SOLUTIONS 
 
 Many laws, such as Georgia’s extreme residency law, exemplify “NIMBY.” Simply moving 
individuals around shifts the problem, but does not solve it. Better, more narrowly tailored 
alternatives exist to sex offender laws. One solution is to eradicate community notification laws 
altogether, and only provide access to government and law enforcement officials. The U.S. is one of 
only two countries in the world which provides public access to this information, alongside South 
Korea. However, there will be a significant backlash to removing public access, particularly as it has 
become entrenched in the U.S. An alternative would be to limit the broad scope of many of the 
community notification laws, and only provide information on violent offenders who have higher 
rates of recidivism, such as those who commit sexual acts. Further, this information should not 
remain public indefinitely, and after either five, ten, or fifteen years it must be removed on a case-by-
case basis.  
 Society favors harsh punishments for sex offenders, despite empirical evidence of their low 
recidivism rates. One alternative is to increase criminal punishments for the worst sex offenders and 
thereby require longer prison sentences.64 Sex offenders must receive treatment when they are 
incarcerated, in order to promote rehabilitation rather than retribution. However, the best solution 
would be to create specialized treatment courts for sex offenders, similar to drug courts. These 
courts would restructure the punishments for sex offenders, and not limit the choices of punishment 
to prison or community release. They would take a “collaborative, interdisciplinary approach to 
rehabilitation and problem solving in which the judge plays a leading role” by creating treatment 

                                                      
60 W.L. Marshall and W.D. Pithers, “A Reconsideration of Treatment Outcomes with Sex Offenders,” Criminal Justice & 
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61 Marshall and Pithers, “A Reconsideration of Treatment,” 10-27. 
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plans and monitoring compliance.65 This, in conjunction with narrowly tailored community 
notification laws, would serve as the best solution to curtailing sex offenders. Only offenders at a 
higher risk of reoffending would have their information publicly available, and specialized treatment 
courts would quell the fears of community members by ensuring rehabilitation. These solutions 
would not create such fear and public branding of sex offenders that leads them to feel isolated from 
their communities.  
 

V. AN INTERNATIONAL COMPARATIVE ANALYSIS OF SEX OFFENDER POLICIES 
 

While many nations have legal mechanisms for the prevention of sex crimes, the U.S. differs 
in “the nature and scope of sex offender sanctions in regard to the restrictions on their liberties and 
the access given to the public about them.”66 Seventeen nations other than the U.S. have laws 
governing sex offender registration and notification at the provincial and/or national level.67 These 
countries only began enacting such laws in the mid-1990s after the majority of the U.S.’s registries 
had been established. In English-speaking countries, sex offender registration is the most common 
type of legislation being implemented.68 Other than U.S., the only other nation which allows the 
public to access its sex offender registry is South Korea, however, there is a stark lack of research on 
South Korea’s registries. Nations which have registries but keep them closed off to the public 
include France, Australia, Canada, Ireland, the United Kingdom, and Japan.69 The remainder of the 
world largely does not have policies which name, register, or individually investigate sex offenders. 
With the exception of Kenya, South Africa, and Argentina, countries in the Middle East, Africa, 
Latin America, and Eastern Europe have no such laws. A 2014 Department of Justice Report on 
global sex offender registries noted eleven additional nations who are considering or have 
considered sex offender registration and notification laws, demonstrating the continued growth 
these laws are experiencing on a global scale.70 Among these nations are Israel, United Arab 
Emirates, Zimbabwe, Malaysia, and Hong Kong.71 Worldwide, registries are quite rare, and public 
registries are even more rare. 

Three nations—Canada, Australia, and the United Kingdom—provide a helpful comparison 
with the United States. Canada implemented its sex offender registration law in 2004. While Canada 
does have a national sex offender registry, this information is not available to the public, despite 
public outcry for access to this list. Canada does not require international travel notice for registered 
sex offenders, and it prohibits U.S. sex offenders from entering the nation as part of its Immigration 
and Refugee Protection Act. Prior to its establishment of the registration law, Canada had a system 
of designating high-risk offenders as Long-Term Offenders since 1997.72 The purpose of this 

                                                      
65 John Q. La Fond and Bruce J. Winick, “Sex Offender Reentry Courts: A Proposal for Managing the Risk of Returning 
Sex Offenders to the Community,” Seton Hall Review 34, no. 1173 (2004): 1193; Agudo, “Irregular Passion,” 335. 
66 Terry, “Sex Offender Laws in the US,” 116. 
67 US Department of Justice, “Global Overview of Sex Offender Registration and Notification Systems,” (2014), 3. 
68 Terry, “Sex Offender Laws in the US,” 117. 
69 Terry, 117. 
70 US Department of Justice, “Global Overview of Sex Offender Registration and Notification Systems,” (2014), 3. 
71 DOJ, “Global Overview of Sex Offender Registration and Notification Systems,” 3. 
72 Terry, “Sex Offender Laws in the US,” 118. 
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designation is to allow for federal supervision of individuals who have been convicted of a “serious 
personal injury offense and are likely to reoffend.”73 With this designation, offenders can be 
supervised by the Correctional Service of Canada for ten years after prison.  

Australia has an Internet-based registry, the Australian National Child Offender Register. 
This system allows police to monitor convicted child sexual abusers. Despite similar public outcry 
for public access, the Minister for Justice & Customs in Australia has stated, “such information 
should not be released to the public because in other countries public disclosure has led to vigilante 
attacks against offenders.”74 Unlike the U.S., Australia does allow for sex offenders to be detained 
indefinitely if they are assessed as having a high risk of recidivism. This seemingly excessive and 
cruel and unusual punishment was upheld by the Australian High Court in Attorney-General (Qld) v. 
Fardon (2003).75 Further, unlike laws in the U.S., Australia’s Dangerous Prisoners Act is a criminal, 
not civil, law.  

In the United Kingdom, sex offender registries were implemented in 1997. The U.K. system 
is very similar to that of the U.S., with the exception of community notification, which the U.K. 
does not allow despite public desire for one. In 2000, the public sought for the implementation of 
“Sarah’s Law,” a “memorial law” named after a young girl who was sexually abused and murdered 
by a recidivist offender.76 After the young girl’s disappearance, the tabloid newspaper News of the 
World called upon readers to “name and shame” all known pedophiles.77 This media 
sensationalization led to vigilante justice, as photos of known offenders and those who looked like 
them were plastered in the newspaper and subsequently assaulted. This attests to the many pitfalls of 
sex offender registries and community notification laws.  

 
VI. CONCLUSION 

 
Sex offender registration, residency, and community notification laws do not meet their 

intended goals while simultaneously infringing on the civil rights of sex offenders. The rights to due 
process, privacy, and protection against Ex Post Facto punishment, among others, are all violated in 
the name of public safety motivated by fear and hatred, with little evidence of success. Protection 
against irrational passions is at the core of the U.S. Constitution. In Federalist Paper 10, James 
Madison famously warned of “factions,” which he defined as “a number of citizens...united and 
actuated by some common impulse of passion...adverse to the rights of other citizens, or to the 
permanent and aggregate interests of the community.”78 Following a brief analysis of the policies and 
laws of other jurisdictions, one realizes that the notion of public knowledge and transparency about 
sex offenders is almost purely a U.S. phenomenon, with the exception of South Korea. Alternative 
solutions do exist, and with specialized treatment courts, interdisciplinary and rehabilitative 

                                                      
73 Terry, 118. 
74 Terry, 118. 
75 Terry, 118. 
76 Terry, 118. 
77 Terry, 118. 
78 James Madison, “Federalist No. 10: The Same Subject Continued: The Union as a Safeguard Against Domestic 
Faction and Insurrection,” New York Packet, November 23, 1787, Congress.gov 
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approaches, and narrowly tailored community notification laws we can best promote public safety 
while preserving the civil rights of offenders. Indeed, the branding, shaming, and infringement on 
the rights of sex offenders for minimal benefits is a flagrant violation of the U.S. Constitution. We 
must implement new measures to best keep our communities safe while maintaining the civil rights 
of our citizenry.  
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Governments and companies are filtering the internet to impede the spread of objectionable material 
including extremist content and fake news. These attempts, whether through governmental legislation 
or company suppression necessarily have a broad impact on free expression. Government-enacted 
legislation, mainly in Europe, requires filtering of online content which affects not only the countries in 
which such legislation has been adopted, but the internet worldwide. In response, or on their own 
initiative, companies have assembled large moderating teams to seek out, flag and remove posts, sites 
and videos that do not adhere to their own terms of service. This essay identifies efforts to impede 
publication of two distinct categories seen by companies as violating law or otherwise as an 
objectionable use of the internet: “fake news” and extremist content. It then assesses the potential 
threat of those efforts to freedom of speech and expression. 
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I. INTRODUCTION 
 

The focus of the essay will be to explore attempts by governments and companies to halt the 
spread of objectionable content1, including extremist content and “fake news.” Many governments, 
especially those in Europe, have enacted legislation requiring the filtering of online content. Some 
European governments have adopted legislation that allows them to block websites they label as 
“extreme.” Other governments have mandated that internet companies must deal with extremist 
content or be penalized with massive fines. The paper will focus on government legislation in three 
countries –The United Kingdom, France and Germany– to outline their content blocking legislation 
in order to show their increasing movement towards curtailment of freedom of speech.   

These content laws have serious implications for the freedom of expression of those within 
a nation’s boundaries and abroad. The paper will explore the various issues and threats to freedom 
of expression that arise when humans and Artificial Intelligence (AI) filter online content. In 
particular, it will examine the effects content filtering mechanisms have on journalists, who are 
regular victims of filtering errors.  If content filtering were to move from Europe to the United 
States, First Amendment issues would arise if the government attempted to mandate content 
filtering.  

The essay will conclude by providing policy recommendations for successfully mandating 
the filtering of objectionable content, or filtering without taking down legal content, if countries do 
choose to enact legislation.   
 

II. OVERVIEW OF CONTENT FILTERING 
 

Content filtering is the act of screening and sometimes removing content from the web, 
carried out by both software and human moderators. It can be used on a small scale, such as in 
schools to block access to certain websites by students, or on a large scale, such as governments 
censoring broader content topics or themes from their citizens. There are multiple ways 
governments and companies filter content. Often times, companies have large moderating teams 
that manually work to filter content. Twitter, Facebook, Google, and YouTube all employ large 
content moderating teams to halt the spread of content that violate or disrupt the community 
guidelines laid out in their terms of service.   

Many companies have also designed computer algorithms and created bots to filter content. 
For example, Microsoft’s PhotoDNA tool was created and distributed to weed out online child 
pornography. PhotoDNA compiles a digital signature of each image that can be matched against a 
database of known images of sexual abuse.2 According to Microsoft, “PhotoDNA has already helped 
detect millions of illegal photos on the Internet. It’s been a breakthrough for more than 70 

                                                      
1 Objectionable content can be classified as many things. For the purposes of this article, I will focus on terrorist content 
and fake news, while noting there are many other types of objectionable content that could be referenced. Additional 
work should focus on these other types of objectionable content that governments want to filter, including but not 
limited to online harassment.  
2 Berkeley Technology Law Journal, "Using Technology to Prevent the Distribution of Child Pornography" [BTJL], 
accessed August 9, 2017, http://btlj.org/2015/11/using-technology-to-prevent-the-distribution-of-child-pornography/. 
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companies and organizations already using it, such as Facebook and Twitter.”3  
YouTube, Facebook and other platforms have created ContentID software to detect videos 

that infringe copyright laws. Videos on Youtube, for example, are “scanned against a database of 
files that have been submitted to us by content owners. Copyright owners get to decide what 
happens when content in a video on YouTube matches a work they own.”4 As a result, Youtube can 
ensure that the power rests in the hands of copyright owners.   

Companies have recently developed AI machine learning bots to automatically filter, flag, 
and sometimes remove content, and learn to spot more cases of copyright material from data 
collected over time. AI has proven to be beneficial for many companies: Jigsaw, a subset of 
Alphabet has launched many useful AI initiatives. For example, Alphabet created Conversation AI, a 
program that “understand[s] the nuances and context of abusive language at scale,” in an attempt to 
“improve comments on platforms and enhance the exchange of ideas on the internet.”5 In a 
partnership with Jigsaw, the New York Times studied the evolution of the comments section through 
machine learning. Originally, only 10% of articles were open for when human moderators had to 
read around 12,000 comments a day. Once the Times created Moderator, their own machine learning 
algorithm, they vastly expanded the comments section, allowing users to comment for 8 hours a day 
and keeping them open for 24 hours. Through these AI content filtering programs, companies have 
greatly improved their filtering functions. 

Companies create community posting guidelines for many reasons –reasons that also 
warrant governments to enact legislation to filter content on the internet as a whole. This essay 
discusses two distinct categories of posts that are seen as an objectionable use of the internet:  “fake 
news” and extremist content. To expand on modern day filtering debates, copyright and child 
pornography will also be briefly discussed. Although their reasons differ, each individual type of 
filtering engenders calls for oversight or outright prohibition to protect users from illegal, 
reprehensible or irresponsible uses of the internet. Though this type of online content clearly 
deviates from societal norms –from being seen as universally reprehensible, to commercially 
disadvantageous, to merely controversial–  imposing these limitations raises issues surrounding the 
people's right to freedom of expression. The calls for these three types of content will be asserted in 
the following section. 
 

III. TYPES OF CONTENT TARGETED BY FILTERING 
 
Extremist Content and “Fake News”  

Violent extremist groups, such as the Islamic State in Iraq and Syria (ISIS), often spread 
propaganda and recruit new members through the Internet.6 In response, many world leaders have 
called for the filtering of extremist content on the internet to prevent further dissemination and to 

                                                      
3 Tracy Ith, "Microsoft’s PhotoDNA: Protecting children and businesses in the cloud," last modified July 2015, accessed 
August 9, 2017, https://news.microsoft.com/features/microsofts-photodna-protecting-children-and-businesses-in-the-
cloud/#IjHosc0hPcDWfZbX.99.  
4 "How Content ID works," https://support.google.com/youtube/answer/2797370?hl=en. 
5 "Conversation AI," https://jigsaw.google.com/projects/#conversation-ai. 
6 "Disrupt online radicalization and propaganda." https://jigsaw.google.com/challenges/.  
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end the online recruitment of terrorist cells. Theresa May, the British Prime Minister, has called for a 
democratic coalition to stop the spread of terrorist content:  

 
We cannot allow this ideology the safe space it needs to breed. Yet that is precisely what the 
internet – and the big companies that provide internet-based services – provide. We need to 
work with allied, democratic governments to reach international agreements that regulate 
cyberspace to prevent the spread of extremism and terrorist planning. And we need to do 
everything we can at home to reduce the risks of extremism online.7  
 

As these leaders see the battleground is shifting from on-land to behind computers, they look to 
filtering tools to halt the spread of online extremism. 

Similarly, “fake news” –deliberately false assertions, in the form of hoaxes, propaganda or 
disinformation, purporting to be real news– has proliferated the internet. U.S. Intelligence Agencies 
believe that a fake news campaign was spread in order to influence the 2016 United States’ election.8 
There have been similar, yet less overt and widely discussed, disseminations of fake news in 
European countries. For example, the Russian News Organization, Sputnik, spread false news 
stories ahead of the 2017 French elections most likely to influence the outcome.9 In an effort to halt 
the spread of fake news before the upcoming German elections, Angela Merkel, the German 
Chancellor, pointed to the importance of addressing this problem: “Today, we have fake sites, bots, 
trolls—things that regenerate themselves, reinforcing opinions with certain algorithms, and we have 
to learn to deal with them.”10 World leaders want to curb fake news and extremist content in order 
to maintain stability, secure their autonomy, and protect their country from terrorist threats.  
 
Child Pornography 

One of the most prevalent reasons filtering occurs is to halt the spread of child 
pornography.11 Elimination of child pornography, including dissemination, search, sale or 
possession, has a strong normative basis on a global scale, as well as long standing legal support to 
back it up. Few would object to its filtering and takedown– and those are seen as a dangerous fringe. 
Thus, child pornography is considered to be unlawful content in nearly all contexts. The law clearly 
codifies this position, establishing systems to filter child pornography. In the 1998 United States 
Supreme Court case Reno v. ACLU, the Court ruled in a 9-0 decision that “transmitting obscenity 

                                                      
7 Theresa May, “Statement following London attack” (speech, London, June 4, 2017), Reuters, 
https://www.reuters.com/article/britain-security-may-statement/text-uk-prime-minister-mays-statement-following-
london-attack-idUSL8N1J10GH. 
8 Ali Watkins, "Intel Officials Believe Russia Spreads Fake News," last modified November 30, 2016, 
https://www.buzzfeed.com/alimwatkins/intel-officials-believe-russia-spreads-fake-
news?utm_term=.wkN68p8lv#.ofwgAwA2V. 
9 Andrew Higgins, "It’s France’s Turn to Worry About Election Meddling by Russia," New York Times, last modified 
April 17, 2017, https://www.nytimes.com/2017/04/17/world/europe/french-election-russia.html. 
10 Rossalyn Warren, "Fake News, The Frankfurt 'Sex Mob' and Why Germany Has Taken an Aggressive Stance Against 
False News Stories," Newsweek, last modified May 30, 2017, http://www.newsweek.com/2017/06/09/germany-
cracking-fake-news-frankfurt-sex-mob-617536.html. 
11 W.Ph. Stol, “Filtering Child Pornography on the Internet” https://www.wodc.nl/binaries/1616-summary_tcm28-
69958.pdf  

https://www.wodc.nl/binaries/1616-summary_tcm28-69958.pdf
https://www.wodc.nl/binaries/1616-summary_tcm28-69958.pdf
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and child pornography, whether via the Internet or other means, is … illegal under federal law for 
both adults and juveniles.” Furthermore, according to the United States Department of Justice, 

 
Federal law prohibits the production, distribution, reception, and possession of an image of 
child pornography using or affecting any means or facility of interstate or foreign commerce 
(See 18 U.S.C. § 2251; 18 U.S.C § 2252; 18 U.S.C. § 2252A. Specifically, Section 2251 makes 
it illegal to persuade, induce, entice or coerce a minor to engage in sexually explicit conduct 
for purposes of producing visual depictions of that conduct. Any individual who attempts or 
conspires to commit a child pornography offense is also subject to prosecution under federal 
law.12  
 

The strict legal code surrounding child pornography a notable example of content filtering 
improving society: since child pornography is illegal in all situations, all traces of child pornography 
on the internet can be legally “filtered out.” Though law does not always guarantee corporate action, 
there are few sites that do not actively carry out this legislation due to the nature of the crime.  
 
Copyright Infringement 

A similar, yet more opaque example of content filtering is the deterrence of copyright 
infringement. Copyright laws in the United States are intended to offer protection against 
unauthorized reproduction of works to protect its originality and creator(s), and encourage others to 
create. However, in order to promote new art and culture, there is a Fair Use doctrine in U.S. law 
that allows users to parody, report, or criticize pre-existing material. Many argue Fair Use allows for 
continued freedom of expression in art and culture without fear of copyright liability.  

In addition, Section 230 of the Communications Decency Act provides internet service 
providers (ISPs) with immunity from legal liability. Communications Decency Act states that “No 
provider or user of an interactive computer service shall be treated as the publisher or speaker of any 
information provided by another information content provider.” The original Communications 
Decency Act, created to regulate pornography, was eventually struck down by the Supreme Court. 
However, the Court upheld the Section 230 clause, ensuring ISPs would not be responsible for 
illegal material on their site. In other words, it allows YouTube and other user-generated content 
platforms to continue without fear of liability. It also helps ISPs monitor, but not be held 
responsible for, copyrighted material, child pornography and other objectionable content.  

Some cases are easier to judge than others. There is legal consensus that taking an entire 
copy of a song or work of art by another author and claiming it as your own is illegal and clearly 
outside Fair Use. To help ensure this right is protected, companies’ ContentID filters put the final 
filtering decision in the hands of copyright owners and not internet employees or bots, by flagging 
the copyrighted material and sending it to the copyright owner.  If it has violated the legal standards 
for Fair Use, copyright owners can decide to have any work taken down. Companies have 
sidestepped the Fair Use question and monetized the violation by placing advertisements on the site 

                                                      
12 "Citizen's Guide to U.S. Federal Law on Child Pornography," The United States Department of Justice, 
https://www.justice.gov/criminal-ceos/citizens-guide-us-federal-law-child-pornography. 
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that contains the copyrighted material, whether a Youtube video or song-downloading website. 
These advertisements on copyrighted material raise revenue for the copyright owner. While there are 
still ongoing global debates on copyright law and fears of its implications infringing on Fair Use, in 
some cases, copyright filtering can be beneficial to both parties.  

 
IV. LEGISLATIVE ATTEMPTS BY EUROPEAN GOVERNMENTS TO REQUIRE CONTENT FILTERING 

 
Every minute, 400 hours of video are uploaded to YouTube ,350,000 tweets are sent, and 

510,000 comments, 239,000 statuses and 136,000 photos are uploaded to Facebook.13 No 
government would be able to sift through the massive amounts of content each day to locate 
objectionable content, whether it is terrorist content, direct online threats or fake news. No 
government has a court system so robust that it could try every person who posts objectionable 
content. Governments have regulated content in different ways, while almost all acknowledge that it 
would be impossible to monitor or adjudicate the scale of posts.  

In Europe, some countries, including the United Kingdom and France, have created units to 
remove objectionable content from the web. Other countries, like Germany, have decided to hold 
internet companies liable for hosting objectionable content on their platforms. The following 
sections offer three case studies that showcase how the United Kingdom, France and Germany each 
handle content filtering.  
 
United Kingdom 

In the UK, the Terrorism Act of 2006 stipulates that the incitement of terrorism, including 
the encouragement, dissemination, and glorification of terrorism and terrorist publications 
is not protected under freedom of speech. Theresa May sees the internet as a fertile breeding ground 
for terrorist content and is leveraging filtering legislation in response. 

The UK’s Counter Terrorism Internet Referral Unit (CTIRU) is a subset of the Metropolitan 
Police Service and the only CTIR Unit in the world. It has a list of websites they believe violate the 
2006 Act. The UK’s major ISPs –BT, Sky, Virgin, and Talk Talk–incorporated CTIRU’s list into 
their filters in order to block the sites.14 And CTIRU has increased its removal of extremist content 
in recent years. In 2015, CTIRU aided in the removal of 55,556 items from the web. In 2016, 
officers removed terrorist content at twice the rate of the 2015 year.15  

The British government has tried to go further in content filtering and blocking. In 2014, 
Theresa May, Home Secretary at the time, advocated for Extreme Disruption Orders that would 
restrict the activities of individuals the Government believes are engaged in “extreme activities” —
even if they are lawful. The government previously defined “extremism” broadly as the “vocal or 

                                                      
13 Madhumita Murgia and Helen Warrell, "Why tech companies struggle with hate speech," last modified April 7, 2017, 
https://www.ft.com/content/2aaa13b2-1ba2-11e7-bcac-6d03d067f81f. 
14 Patrick Wintour, "UK ISPs to introduce jihadi and terror content reporting button," The Guardian, last modified 
November 13, 2014, https://www.theguardian.com/technology/2014/nov/14/uk-isps-to-introduce-jihadi-and-terror-
content-reporting-button. 
15 Tom Whitehead, "Removal of extremist postings online doubles," The Telegraph, last modified April 15, 2016, 
http://www.telegraph.co.uk/news/2016/04/14/removal-of-extremist-postings-online-doubles/. 
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active opposition to fundamental British values, including democracy, the rule of law, individual 
liberty and the mutual respect and tolerance of different faiths and beliefs.”16 Under this law, the 
consequences for offenders includes bans from speaking in public, including on social media 
platforms, positions of authority, and potentially restricting who they associate with.17 Even further, 
the plan requires television programs to be vetted for extremist content before they are broadcasted 
and restricting universities to not allow extremist speakers.18 OfCom, UK’s government-approved 
communications regulator, would extend its authority to vet any broadcast material before it goes on 
the air. Anyone seeking to challenge an Extreme Disruption Order would have to appeal to the High 
Court based on a question of law rather than a question of fact.19 Plans for the Extreme Disruption 
Orders are still being discussed and May plans to enact them with the aid of OfCom in the coming 
years. 

In addition, in 2017, May announced a joint-campaign with French president Emmanuel 
Macron to explore the possibility of creating a legal liability for internet platforms that fail to remove 
terrorist content.20 Plans for how the countries will hold companies liable have not been made 
public. Overall, The United Kingdom has worked and is exploring new ways to curb radicalism 
within its borders through legislation and telecommunications companies.    
 
France 

In 2011, France implemented a controversial article of the 2004 Loi pour la Confiance dans 
l’Économie Numérique, translated as the “Law for Trust in the Digital Economy,” which provides 
“restrictions…in case of violation, or where there is a serious risk of violation, of the maintenance of 
public order, the protection of minors, the protection of public health, the preservation of interests 
of the national defense, or the protection of physical persons.”21 Sites violating these restrictions 
would be dealt with in a three-step process:  

 
First, the operator of the website will be requested to cease publication of the content in 
concern or block access to it, or to remove it from the net entirely. If there is no reaction 
within 72 hours, the hosting provider will be notified to delete the content or block its 
publication. If there were no reaction from the hosting provider, ISPs would be prompted to 
block the website. In case of an emergency, this three-step routine could even be bypassed 
so as to directly order ISPs to block the respective content.22  

                                                      
16 Alan Travis, "Cameron backing counter-extremism strategy marks a fundamental shift," The Guardian, last modified 
June 29, 2015, https://www.theguardian.com/politics/2015/jun/29/cameron-backing-theresa-may-counter-extremism-
strategy-fundamental-shift. 
17 "Plans to introduce Extremism Disruption Orders (EDOs) were confirmed by the Prime Minister shortly after the 
General Election." Defend Free Speech. http://defendfreespeech.org.uk/edos-more-information/.  
18 Travis, "Cameron backing," The Guardian. 
19 Soeren Kern, "Promoting 'British Values' by Curbing Free Speech," Gatestone Institute, last modified November 6, 
2014, https://www.gatestoneinstitute.org/4852/britain-curbing-free-speech. 
20 "UK and France announce joint campaign to tackle online radicalisation," Gov.UK, last modified June 13, 2017, 
https://www.gov.uk/government/news/uk-and-france-announce-joint-campaign-to-tackle-online-radicalisation. 
21 Simon Columbus, "French Government Plans to Extend Internet Censorship," OpenNet Initiative, last modified June 
21, 2011, https://opennet.net/blog/2011/06/french-government-plans-extend-internet-censorship. 
22 Columbus, "French Government," OpenNet Initiative. 
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The law was abolished in 2013, as the French government preferred filtering by judges 

instead.23  However, following the Charlie Hebdo attacks in 2015, France bolstered their fight against 
online extremist content with new vigor. Then French president Francoise Hollande vowed to hold 
Google and Facebook accountable for any extremist content on their platforms declaring that 
“[France] must act at the European and international level to define a legal framework so that 
internet platforms which manage social media be considered responsible, and that sanctions can be 
taken."24   

Instead of acting in line with Hollande’s speech, the French government reinstated the 2011 
Law that allows the French government to block websites accused of promoting terrorism or 
publishing child pornography without seeking a court order.25 With the aid of the Anti-Terrorist 
Coordination Unit, the Sub-Directorate for the Fight against Cybercrime, a department of the 
French national police, is responsible for identifying any online content that should be blocked. If 
the Sub-Directorate determines a site should be blocked, it will be replaced with a page of 
explanation for why the government decided to block it. 

In 2016, France vastly increased its online censorship and blocked 2,700 websites.26 French 
Interior Minister, Bruno Le Roux, justified the blockage by stating that “[in the face of] an extremely 
serious terror threat, we've given ourselves unprecedented means to reinforce the efficacy of our 
actions.”27 These controversial policies continue today.  
 
Germany 

Germany has stringent anti-hate speech laws, including prison sentences for Holocaust 
denial, defamation of the President, the state, or any religion, and pro-Nazi, Neo-Nazi and Red 
Army Faction affiliations. Germany has many stringent anti-hate speech laws, such as prison 
sentences for Holocaust denial, defamation of the President, the state, or any religion, and pro-Nazi, 
Neo-Nazi and Red Army Faction affiliations.  

In June 2017, Germany passed Netzwerkdurchsetzungsgesetz, or “ the Network Enforcement 
Act,” a controversial law under which Facebook, Google and all other internet and social media 
platforms with above two million users could face fines up to 50 million Euros for failing to take 
down fake news, terrorist content and other “obviously illegal” content within 24 hours and less 
“clear cut” cases in one week.28 In defense of the law, Justice Minister Heiko Maas claimed that “the 

                                                      
23 Guillaume Champeau, “Le filtrage administratif du web supprimé par l’Assemblée” Numerama, last modified June 28, 
2013, https://www.numerama.com/magazine/26391-le-filtrage-administratif-du-web-supprime-par-l-assemblee.html.  
24 Lizzie Plaugic, "France wants to make Google and Facebook accountable for hate speech," The Verge, last modified 
January 27, 2015, https://www.theverge.com/2015/1/27/7921463/google-facebook-accountable-for-hate-speech-
france. 
25 Amar Toor, "France can now block suspected terrorism websites without a court order," The Verge, last modified 
February 9, 2015, https://www.theverge.com/2015/2/9/8003907/france-terrorist-child-pornography-website-law-
censorship. 
26 Raphael Satter, "French internet censorship rose sharply in 2016," Phys.Org, last modified January 24, 2017, 
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27 Satter, "French internet," Phys.Org. 
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point of the proposed legislation is that statements that violate the law must be deleted…These are 
not examples of freedom of speech. They're attacks on freedom of speech. The worst danger to 
freedom of speech is a situation where threats go unpunished.”29 Many German officials agreed with 
Heiko, and on January 1st, 2018, Netzwerkdurchsetzungsgesetz went into effect.  
 

V. IMPACT OF LEGISLATION REQUIRING CONTENT FILTERING 
 

Internet platforms have worked with moderators and Artificial Intelligence bots to bolster 
their filtering programs; however, the process has its limits. Facebook, a U.S.-based company with 
over a billion worldwide users, has hired 7,500 content moderators, over 3,000 of which were hired 
in 2017 alone. Despite this increased attention towards content filtering, oversight is still subject to 
error. Following a two-week training session explaining the intricacies of Facebook’s takedown 
policies, moderators are expected to make judgment calls for hours on end. They monitor over 100 
million pieces of content each month, meaning each post only gets 15 seconds of review before a 
judgement call is made.30 Looking at hateful imagery and objectionable content each day is a draining 
task, and no moderator can be expected to make a reliable and accurate call on each post. The 
tremendous fines looming over a moderator’s head only increase the pressure and, by extension, 
likelihood for error. 

To remedy human error, countries and platforms have developed Artificial Intelligence 
content filtering bots, machine learning algorithms developed to automatically restrict or control 
online content. Machine learning is much faster than human filtering in finding and removing 
“objectionable” content from the Internet. This does not come without downfalls, as machine 
filtering is not yet capable of identifying notable exceptions, which are discussed in the following 
sections. These limitations will only be exacerbated when companies who do not thoroughly sweep 
their sites for objectionable content are met with the threat of fines.  

Even with a two-tiered system of both human and automated moderators, there have been 
several times where appropriate content has been erroneously assessed to be “objectionable 
content” and filtered out. In 2016, Facebook censored a historic Vietnam-war era image of a naked 
nine-year old girl, Kim Phùc running away from a napalm attack. This photo, taken by an AP 
photographer, had won the 1973 Pulitzer Prize for Spot News Photography and the 1973 World 
Press Photo of the Year, and was a leading factor in harsh anti-Vietnam criticism. Facebook initially 
defended its decision to remove the image, stating: “While we recognize that this photo is iconic, it’s 
difficult to create a distinction between allowing a photograph of a nude child in one instance and 
not others.” However, following widespread criticism, Facebook later reversed its decision and 
reinstated the content. In a post on Facebook’s wall, Vice President Justin Osofsky justified their 
decision by claiming:  

 

                                                      
29 Jefferson Chase, "German justice minister defends controversial anti-hate speech legislation," last modified May 19, 
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These decisions aren't easy. In many cases, there's no clear line between an image of nudity 
or violence that carries global and historic significance and one that doesn't. Some images 
may be offensive in one part of the world and acceptable in another, and even with a clear 
standard, it's hard to screen millions of posts on a case-by-case basis every week. Still, we can 
do better. In this case, we tried to strike a difficult balance between enabling expression and 
protecting our community and ended up making a mistake…31 

 
While Facebook’s acknowledgment of fault in this instance is correct, any acknowledgement of the 
faults of filtering has grave implications that reach beyond their particular case. With different 
cultural norms across countries that have established democratic norms and recognize the need 
protect civil liberties, there is no one correct way to filter content. This is a prevailing issue for 
companies trying to appease or avoid fines from all countries with filtering laws. In this case, this 
“difficult balance” led to the censorship of a historic image.   

Similarly, in 2017, Facebook deleted a live stream video of the police shooting of Philando 
Castile. They attributed this to a “technical glitch,” with Facebook VP Adam Mosseri claiming, “we 
have a lot of systems in place that try and automatically detect content that violates our standards. 
And we actually had a, sort of a miscategorization, essentially, which is really a bug. And it [is] really, 
really unfortunate… about such an important story at such an important moment. I’m sure whatever 
the system was in place didn’t perform as we intended, and we shouldn’t have taken it down, we 
didn’t mean to.”32 In this case, Facebook effectively took a stance on a highly politically charged 
topic by accidentally filtering legal content. They are not alone in these errors either: in the process 
of filtering illegal content, companies often make mistakes and filter legal content that often needs to 
be seen and recognized by the public. To add fuel to fire, harsh fines often causes a company to err 
on the side of over-filtering. 

Despite their strengths, machines can rarely judge context. As Daphne Keller, Director of 
Intermediary Liability at Stanford Center for Internet and Society, explains, “filters can’t tell the 
difference between footage used for terrorist recruitment and the same footage used for journalism, 
political advocacy or human rights efforts. When filters fail to make those distinctions, they will take 
down information and discussion on topics of vital public importance.”33 Since filters cannot make 
this distinction, allowing a machine free rein to decide what can be taken down is dangerous for 
freedom of speech, because it places decision making in the hands of a bot that does not understand 
the boundary between legal and illegal content.  
 Content filtering often affects journalists who often research, post, and report on sensitive 
topics to broadcast the information to a wider audience. Journalist Sandra Nyaira, previously with 
the Zimbabwe’s branch of the Daily News and recipient of the 2002 Courage in Journalism Award, 

                                                      
31 Justin Osofsky, Facebook Post, Last modified September 9, 2016, 
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was barred from Facebook for eight months. Nyaira’s case depicts how machines often cannot judge 
context. Nyaira was investigating a child abuser and tried to use Facebook Messenger to share a 
photo of two girls being abused with a fellow journalist. Facebook almost immediately suspended 
her account without providing an explanation or a process for recourse. Nyaira filled out a form to 
explain what happened and attached a copy of her passport. She was still barred from the site. Eight 
months later, Nyaira received a phone call from Facebook simply informing her that her account 
would be reinstated.34 The core issue is not the removal of a user who shared child pornographic 
images, but the blocking of her account without a second look for months. Machines can hardly 
judge context, and when there is a lack of a robust, efficient and thorough appeals process, 
journalists and others can remain barred from the website.  

Not all companies have the financial and human resources to build and maintain effective 
filters. Google says it has spent $60 million on building its ContentID filters.35 Even Facebook, with 
seemingly endless staff and resources, has been unable to create a perfect filtering system, as 
observed through their abundant filtering errors. 

Smaller companies that lack the resources of large, established companies may be unable to 
build effective filters or pay fines imposed by content filtering laws.  With few loopholes or ways to 
get sidestep the laws, these companies may forego creating a website altogether. Entrepreneurs, 
especially those creating projects in the ever-growing realm of social media, might look outside of 
countries with filtering laws to avoid fines, leading to an economic imbalance in technology. 
Companies that do try to build filters with a limited budget and engineering support might make 
error-prone filters or over cautiously block sites.  

This leaves the power of filtering in the hands of large platforms able to pay, thereby 
impacting the free and open internet and its competitive markets. All the while, the large platforms 
only become more powerful. With mandated content filtering, we could see the rise of online 
monopolies, similar to the U.S. railroad monopolies of the 1850’s. Any interference with use or 
message may have adverse economic impact on the poster and others seeking to post similar 
content, potentially impacting the greater economy.  

With limited time to complete government-mandated content filtration, companies turn to 
AI filters to view massive amounts of information. It will also hurt the free internet and competitive 
online markets, and curtail freedom of online expression, as people will not be able to post as much 
as within their constitutional rights.  
 

VI. THREATS TO FREEDOM OF SPEECH AND EXPRESSION 

There are tangible consequences to allowing governments free rein in filtering content 
especially where such filtering is delegated to law enforcement, government-approved private 
communications regulators, or private companies. Many in Europe have already voiced their 
concerns for the UK and France’s policies. Former culture secretary, Sajid Javid, warned prime 
                                                      
34 Aarti Shahani, "Update On The Journalist Kicked Off Facebook," NPR, last modified February 8, 2017, 
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minister David Cameron of this overreach of the UK’s Extreme Disruption Orders: “Extending 
Ofcom’s powers to enable it to take pre-emptive action would move it from its current position as a 
post-transmission regulator into the role of censor.”36  

Felix Tréguer, founding member of the French online rights group, La Quadrature du Net, 
strongly criticized France’s LCEN Law: 

 
With this decree establishing the administrative censorship for Internet content, France once 
again circumvents the judicial power, betraying the separation of powers in limiting what is 
the first freedom of all in a democracy –freedom of speech. Website blocking is ineffective 
since it is easily circumvented. It is also disproportionate because of the risk of over-blocking 
perfectly lawful content, especially with the blocking technique retained by the Government. 
The measure only gives the illusion that the State is acting for our safety, while going one 
step further in undermining fundamental rights online.37 
 

Allowing the UK and France to block websites through their police departments directly interferes 
with freedom of expression. Not only does it lead to over-blocking, it also allows the police (such as 
the UK’s CITRU and France’s Sub-Directorate for the Fight against Cybercrime) to be both the 
arbiters of freedom of expression and the enforcers of self-determined violations– which is a clear 
violation of Democratic norms.  

The German Law leads companies to err on the side of caution, sweeping up legal speech to 
avoid liability in the process, and placing important free speech decisions in the hands of private 
companies. Google VP Vint Cerf expressed these concerns, stating that “when you begin asking for 
mechanisms to automate [filtering], you start down a path which is pretty scary. It's the same path 
that the Chinese have already gone down. Is that really where you want this country to go? That's 
not where I want this country to go. It's not where I want America to go either.”38 Cerf sees content 
filtering laws as the beginning of a slippery slope to the curtailment of democratic norms.  

The United Nations Human Rights Council succinctly expressed many of the freedom of 
expression concerns that accompany government-mandated content filtering, stating that “holding 
intermediaries liable for the content disseminated or created by their users severely undermines the 
enjoyment of the right to freedom of opinion and expression, because it leads to self-protective and 
over-broad private censorship, often without transparency and the due process of the law”39. Each 
of these concerns will be explored in the section below to discuss the freedom and expression fears 
that accompany government mandated content filtering.  
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With strict enforcement of removal of inappropriate content, Agencies often over-delete 
and, in the process, curtail free expression. In response to Germany’s law, Facebook released a 
statement criticizing the law and discussing the freedom of speech implications: “The draft law 
provides an incentive to delete content that is not clearly illegal when social networks face such a 
disproportionate threat of fines.”40 In the face of huge fines and little time to ensure each post is 
within the permissible ambit of the law, Facebook and other companies will choose to save 
themselves at the expense of deleting legal content.   

When governments require internet platforms to filter content, many companies set the 
filters based on their terms of service rather than government laws.41 However, companies often 
have harsher restrictions in their terms of service than governments themselves. For example, you 
cannot have nudity, especially in the case of pornography, on Facebook or Instagram, while most 
nudity and most forms of pornography are, subject to some limitations, constitutionally protected 
speech in the United States. This leaves internet companies to be the arbiters of freedom of 
expression, sanctified by government law. And these companies are permitted to impose greater 
limitations than those protected by, for example, the U.S. Constitution. Joe McNamee, executive 
director of the digital rights group EDRi says the European trend would move Europe to “a 
wholesale privatization of freedom of expression” with “large internet companies deciding what they 
want the public discourse to be, and how much restriction… to impose to have legal certainty”42.  

Even more troubling, governments have approached companies and coaxed them to delete 
content, arguing it violates the user terms of service. In these instances, a government is de facto 
censoring information without recourse. For example, from January to June 2016, the French 
government reported 758 accounts they believed should be removed. Twitter removed some 
content from 381 of these accounts for violating Twitter’s Terms of Service. The United States 
government reported 150 accounts, and, Twitter removed content from 82.43 While Twitter does not 
always heed the advice of the government, the implications of government’s bypassing due process 
through terms of service reports are concerning. When they do heed the advice of governments, 
around half of the time, the public is unable to see the grounds for which this was done, or the 
justifications for these takedowns.  

Allowing countries with different laws and cultural norms, to create a single set of regulatory 
rules will have a clear and profound impact on freedom of expression. For example, the United 
States has broader free speech protections than its European counterparts with hate speech laws. 
There is no single definition for “objectionable” content. Some countries classify extremist content 
as any anti-government speech in an effort to quiet dissenters.44 Anti-terrorism laws differ vastly 
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between countries as well, where some countries have much more stringent laws on anti-terrorism 
laws than others. This potential patchwork of legislation in multiple jurisdictions endangers 
democratic values of freedom of expression. Each country has its own historic background which 
colors current needs; and each has its own stylistic and nuanced methods of legislating. Inconsistent 
treatment is virtually assured, leaving questions of with which laws ISPs will comply with, those 
which reflect a majority view, the most or least stringent.  

For example, if Germany fines Facebook for what it considers to be an extremist post, 
Facebook could take the post down on its worldwide platform if Facebook believes it violates 
community guidelines in more than one country. France, too, has expressed extraterritorial blocking 
ambitions in the “right to be forgotten” debate, which concerns delisting content that was once 
legally posted. The extremist content debate could head in a similar direction. This means, if the ball 
continues to roll, sites will only be as free as the least free country with content filtering laws against 
online platforms. These extraterritorial concerns have not yet come to the fore in this specific 
filtering debate, but could easily occur and leave haunting policy implications.    

Furthermore, requiring companies to be the arbiter removes content filtering from the 
democratic process and shrouds it in secrecy and perhaps even subjects it to market forces. If the 
terms of service do not state what will directly be filtered, or use broad sweeping terms such as 
“extremist content,” there is little transparency or objectivity of why a post is removed Democratic 
countries have a fundamental norm that requires notice and an opportunity to challenge adverse 
government action. Taking this process away, by placing the filtering in the hands of commercial 
companies whose primary motives include profit, curtails freedom of expression and right to due 
process. Even with a robust appeals system, there are still questions regarding freedom of 
expression. Few users have actually submitted counter-notices –i.e. claims from users to have 
content reinstated on the site— and even fewer have successfully gone through and restored the 
data. “Based on our own experience and discussion with other practitioners, we believe that it is rare 
for users to file counter-notices,” Daphne Keller explains in her article for Stanford Law School’s 
Center for Internet and Society, “counter-notices certainly appear to be far less common than the 
improper removals that they are intended to counteract.”45 For example, on Twitter only .11% of 
removed content was appealed, all of which were restored. When material is taken down, regardless 
of legality, many do not question the process or try to appeal.46 

From the other end of the monitor, in 2016, Berkeley Technology Law Journal published a study 
finding that people self-censor both their expression and the content they seek when they believe 
their communications are being monitored. The study states: 

 
The study explores how traffic to Wikipedia articles on topics that raise privacy concerns for 
Wikipedia users decreased after the widespread publicity about NSA/PRISM surveillance 
revelations in June 2013…The Article finds not only a statistically significant immediate 
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decline in traffic for these Wikipedia articles after June 2013, but also a change in the overall 
secular trend in the view count traffic, suggesting not only immediate but also long-term 
chilling effects resulting from the NSA/PRISM online surveillance revelations.47 
 

When the fear of government surveillance rises, people are more hesitant to search sensitive topics. 
If a government announces a filtering project, requiring the monitoring of all websites and those 
who post what the government considers to be objectionable, a similar effect could occur.  

Journalists often write about controversial and detestable topics in order to disseminate 
important information to the population. If a person or a machine cannot decipher legitimate and 
lawful news from illegal terrorist content, a journalist’s material may be banned. The time in which 
an appeals process might take place could also render an article moot.  

Mark Zuckerberg, the founder of Facebook, has vowed to try to teach bots to understand 
the difference between news stories about terrorism and actual terrorist propaganda. However, he 
expresses skepticism in the process, stating it was “technically difficult as it requires building AI that 
can read and understand news.”48 Until bots that can perfectly decipher between news and 
objectionable content, filtering will result in a curtailment of freedom of expression for journalists. 
In the meantime, as I have shown earlier, journalists have had and will continue to have their work 
mistaken for objectionable content and banned. This directly violates freedom of speech and of the 
press.  
 Until a “perfect” system comes along, deciding what news should be filtered and blocked 
will fall in the hands of internet platforms. Mandating companies to quickly delete content, and 
allowing them the discretion to do so, has grave implications for freedom of the press. Furthermore, 
companies become morally responsible to decide what should be allowed on the internet. This gives 
a handful of internet giants an immense amount of power as the arbiter of freedom of speech, 
expression, and the press.    

The Berkeley Technology study shows that people self-censor when they believe they are being 
surveilled: writers, including journalists, are no exception. PEN America conducted a study called 
“Chilling Effects: NSA Surveillance Drives U.S. Writers to Self-Censor”. When writers believe they 
are being monitored, they self-censor and try to search for and publish less controversial material. If 
a government institutes filters, forcing companies to block controversial material, responsible 
journalists will also be affected. This harms the public who loses access to important information 
journalists are too afraid to seek.   
 

VII. IF THE UNITED STATES WERE TO MANDATE FILTERING  
 

Laws enforcing content filtering in the U.S. have been and will continue to be struck down. 
In the 1998 court case Mainstream Loudon v. Board of Trustees of the Loudon County Library, a Virginia 
federal district court ruled against a library that imposed mandatory filtering on its public access 
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computers, stating it “offends the guarantee of free speech in the First Amendment and is, 
therefore, unconstitutional.”49  

Similarly, in 2005, a federal court ruled against a Pennsylvania filtering law in CDT v. Pappert. 
In 2002, Pennsylvania sanctioned the Internet Child Pornography Act that required an ISP “to 
remove or disable access to child pornography items ‘residing on or accessible through its service’ 
after notification by the Pennsylvania Attorney General.”50 Very few argued against the law’s 
intentions or reasoning. Though child pornography is widely considered a detestable offense, 
however, the main battle consisted in the wording and effects of the law. Holding ISP’s liable for 
their user’s material, the law’s extraterritorial reach, and how many innocent sites were “swept up” in 
the process of removing the offending sites were the main areas of concern. The judge ruled that 
“the Act cannot be implemented without excessive blocking of innocent speech in violation of the 
First Amendment.”51 It has been established in the United States that if illegal material is blocked at 
the expense of any legal content, it is unconstitutional.  

Therefore, any law mandating filtering, through companies or otherwise, of objectionable 
content would almost certainly be subject to scrutiny under the Constitution. However, the United 
States has been taking steps to curb radicalization, through companies which almost certainly utilize 
filtering tools. In 2016, top White House officials met with executives from Facebook, Twitter, 
Apple, Microsoft, YouTube and other tech companies in an effort to combat terrorism. The agenda, 
obtained by the Guardian, state “How can we make it harder for terrorists to leverage the internet to 
recruit, radicalize, and mobilize followers to violence… How can we make it harder for terrorists to 
use the internet to mobilize, facilitate, and operationalize attacks, and make it easier for law 
enforcement and the intelligence community to identify terrorist operatives and prevent attacks?”52 
Even without set laws in place, the United States government is looking for ways to combat 
terrorism off the books via a cooperative effort with technology companies. However well-
intentioned, this slippery slope could curtail citizens’ First Amendment rights.  
 

VIII. CONCLUSION 
 

Companies and governments should be attentive and promote free speech when filtering. 
Prioritizing taking hate speech down fast, even if it means “sweeping some of the good stuff up,” is 
harmful and illegal in democratic governments with freedom of speech protections. In the United 
States, such policies would be a violation of the First Amendment. Furthermore, governments 
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should not hold companies liable for content posted on their site. This forces companies to make 
mistakes and over-block content in order to avoid liability or exorbitant fines. It also forces 
companies to rely on AI content filtering which is a flawed system.    

However, since these laws have already been and will probably continue to be proposed, 
substantial protections need to be in place. There needs to be a clear policy defining what content is 
to be filtered and transparency throughout the process. Twitter’s bi-annual Transparency Report 
provides a working model for other companies to follow.53 They have a thorough report of all 
information and removal requests, trademark and copyright notices, a section on government 
requests to remove content in violation of Twitter’s terms of service, quantity of posts taken down 
and data on how much content was reinstated. Having a robust appeals process is also necessary to 
ensure users can appeal for their content to be reinstated. Rather than requiring companies to filter 
content, governments should work on efforts to redirect those posting or seeking out troubling 
online content. Not only has there been little to no research showing that filtering objectionable 
content online reduces extremism, simply removing this content does nothing to address the root 
problems. In other words, content filtering functions more as a temporary band-aid than a treatment 
of the social ills that create the issue.  

Instead of blocking extremism, Jigsaw has promoted research into companies that focus on 
redirecting extremist content away from users. Redirect is a project that aims to dwindle supporters 
seeking ISIS videos by discrediting ISIS’ claims: “It focuses on the slice of ISIS’ audience that is 
most susceptible to its messaging, and redirects them towards curated YouTube videos debunking 
ISIS recruiting themes.”54 Focusing on the deradicalization of individuals rather than removing 
content without recourse allows for more content to stay on the web and become mute on its own. 

While objectionable content, including fake news and extremist content, should be 
of profound concern to governments seeking stability and safety, government mandated content 
filtering is neither the correct nor the most efficacious way to deal with the dangers engendered. 
Content filtering has deep and clear implications on every democratic society and their protection 
of fundamental rights to freedom of expression and due process. Allowing internet platforms or 
government agencies to censor content leads to a process often shrouded in secrecy, and more 
serious concerns of over-blocking, self-censoring, economic disadvantage, as well as overall 
infringement on freedom of expression with little room for recourse. All individuals, though 
particularly journalists who face greater vulnerability to issues of content filtering, should be wary of 
incursions by new filtering laws. Transparency must be demanded, lest governments intentionally, or 
through imprecision, limit their citizens’ fundamental freedoms.  
  

                                                      
53 "Twitter Transparency Report." Twitter. Accessed August 9, 2017, https://transparency.twitter.com/. 
54 "The Redirect Method." The Redirect Method. Accessed August 9, 2017, https://redirectmethod.org/. 
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