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MESSAGE FROM THE EDITOR-IN-CHIEF 
 
 

Dear Readers, 
 
 In the following pages, you will discover the brilliant minds that attend the 

University of Southern California. Their efforts are applauded by the editors and staff of 

this publication, for we believe their work best represents the integrity and the mission of 

this journal. But before you discover for yourself why they have survived our selective 

process, I would like to take this time to formally present to you the USC Journal of Law 

and Society.  

 Officially founded in the Spring semester of 2004 by Derek Hoffman and myself, 

we were supported greatly by our faculty advisor, Dr. Alison Renteln, and our initial 

editorial board. Soon thereafter, the journal expanded to a full size staff and has been 

incorporated to USC’s academic community. Since our induction, the USC JLS has 

continuously been accepting submissions from the undergraduate community. 

 The publication is an all undergraduate-run operation and the editors and staff 

hold a high standard and commitment to the journal’s founding mission. We wish to 

provide a forum that will only encourage deeper discussions of the issues in the world 

today. As the following generations take the journal to new heights, I salute the 2004 

editors and staff for all their countless hours of work. Their dedication, through thick and 

thin, has provided for this forum and I can only say so much in appreciation. To the 

readers, I hope the following articles will inspire you to generate debates, engage new 

issues and open your mind to new perspectives. 

 
Sincerely, 
 
 
Steve K. Choi, 
Editor-in-Chief 2004 
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Mission Statement    
 
 
Volume I January 2005 Number 1 
 
 
 
 

MISSION STATEMENT 
 
We, the editors and staff at the University of Southern California Journal of Law and 

Society, are committed to providing a forum for undergraduates to engage their peers and 

the academic community. By providing this forum, the publication will promote 

interdisciplinary research, provoke critical thought and exhibit new perspectives on legal 

issues surrounding the world today. We are an independent journal and every process is 

created, edited and proofed by the undergraduates who run the publication. Though we 

may at times run articles on controversial issues, this journal remains nonpartisan and 

unbiased, and the articles express only the sole intentions of that author. 
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Abstract 

This paper provides a double case-study of the suicides of two incarcerated adolescents at 

the California Youth Authority (CYA) in Ione, California. Drawing from information published 

in six privately-funded evaluative reports on the Preston Youth Correctional CYA facility 

commissioned in response to ward suicides, as well as legal documents pertaining to lawsuits 

against the CYA on behalf of the families of the deceased, I outline and discuss the implications 

of two particular suicide cases to encourage future research dealing with the safety and 

rehabilitation of juvenile detainees. This study examines the design and use of current behavior 

modification treatment therapies given to incarcerated adolescents, and reviews media coverage 

surrounding the deaths of two youth offenders receiving these treatments. I provide definitions 

and explanations of psychological theories as applied to juvenile recidivism and rehabilitation to 

illustrate the need for improved treatment programs in juvenile correctional and detention 

facilities.
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 I. INTRODUCTION: OVERVIEW 

Juvenile crime is a frustrating and often depressing topic in the academic and 

professional fields. As populations grow, so increases crime rates, incidents of violence, drug use 

and delinquency. The most recent published statistics from the U.S. Department of Justice 

showed that nearly 2 million children and adolescents in the United States were involved in the 

juvenile court system in 1996 (Calhoun, 2001). Minors within the system are often times housed 

in detention facilities over capacity. In 1995, just over 56 percent of youth admitted to detention 

centers for holding and treatment procedures, entered overcrowded and understaffed facilities 

(Wordes, 1998). 

Overcapacity inhibits education services for inmates, more or less negating the prime 

mission of “correction” through “correctional facilities” as offered by the Department of Justice 

and the Federal Bureau of Prisons. Overcrowding depletes budgets, forcing institutions to 

discontinue treatment programs and specialized therapies for inmates. Removal of funding from 

departments in charge of delinquency prevention initiatives and behavior therapy treatment 

programs in youth facilities inevitably diminishes the undeniable human rights of incarcerated 

adolescents by reducing their opportunities for rehabilitation. While incarcerated, low budgets 

and past-capacity facilities deny juvenile detainees access to even the most basic human liberties. 

Youth in one jurisdiction audited by the U.S. Department of Justice (Office of Justice Programs) 

in 1997 discovered that youth were forced to sleep on mattresses pulled out on the floor in 

dayrooms. Further investigation linked crowding of centers to increases in staff/youth 

altercations and increased rates of injuries to the youth (Wordes, 1998). More recently, officials 

of the California Youth Authority (CYA), an institution overseeing ten juvenile prisons, four 

youth camps and sixteen parole offices across the state of California admitted to feeding minors 

in solitary confinement what are known as “blender meals” (Broder, 2004). A bologna sandwich, 

an apple, and a carton of milk are pulverized and fed to the inmates by straw through a slit in the 

cell door. 

Actions such as this mentally and emotionally degrade the children who witness and 

receive such punishments. Psychologists use the theory of “learned helplessness” to account for 

the psychological and emotional damage an individual develops after a repeated failure to have 

any control in absolving the emotional distress of an unfavorable situation (Davison, 2004). This 
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effect leaves adolescents housed in inadequate facilities at an extreme risk for the onset of 

psychological mental disorders.  The concept of attribution, the process by which a person 

evaluates his or her own behavior and thus produces an explanation for that behavior plays a 

large role in accepting responsibility for one’s actions. Rehabilitation from a psychological 

standpoint serves to manipulate and redefine a person’s perceived self-efficacy, their 

understanding and belief that they can achieve desired goals (Davison, 2004). It is this 

willingness and desire of the adolescent to abide by stated rules in the future that is the goal of 

psychological behavior modification. Treatment programs for youth offenders must take into 

account the psychological effects of incarceration when determining which programs work best. 

Typically, evaluative reports on such programs and services provided by institutions such 

as the California Youth Authority are authored by internal researchers, staff and administration. 

One federally funded evaluative report on the Preston Youth Correctional Facility confirmed that 

“procedures for peer review, quality assurance, quality audits, and quality management had not 

been developed to adequately assess the competence, practice, or quality of services provided” 

(Trupin, 2003). Investigations by expert psychologists, government officials outside the realm of 

juvenile jurisdiction, medical practitioners and public advocacy groups are conducted as a form 

of peer review and to supplement audits from an unbiased perspective, however, they seem to 

garner media attention only under severe circumstances of violations to the juvenile detainees. 

Under such severe circumstances, the failure of the treatment programs may be fatally obvious. 

The National Juvenile Detention Association, in an attempt to rectify the reputation of 

juvenile incarceration, released a revised definition of the term “juvenile detention” by declaring,  

 
“Juvenile detention is the temporary and safe custody of  
juveniles who are accused of conduct subject to the 
jurisdiction of the court who require a restricted 
environment for their own or the community’s protection 
while pending legal action” (Wordes, 1998). 

 
Numerous legal, social, psychological and practical variables add to the already complex 

and entangled process of providing juvenile offenders with a safe yet restricted environment, 

such as that offered by the National Juvenile Detention Association. The research and discussion 

presented in this paper attempts to further dismantle the complexity of the issue by focusing on 
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one facility, the Ione, California CYA center and the suicide deaths of two adolescents in 

custody.  

This paper questions the effectiveness of large-scale treatment programs in high-

population institutions in their attempt to rehabilitate youth offenders. By isolating this paper’s 

focus to the factors involved exclusively in the suicide deaths of Deon Whitfield and Durell 

Feaster, I examine the treatment programs mandated through juvenile detention centers, 

particularly the Preston Youth Correctional Facility as a compound of the California Youth 

Authority. I investigate how youth recidivism might be reduced through effective behavior 

modification therapy. What personality factors differ or remain constant throughout diverse 

samples of juvenile offenders, and how do these factors facilitate or negate the effectiveness of 

behavior modification therapies? By discussing the environmental variables surrounding Deon 

Whitfield and Durell Feaster at the Preston Youth Correctional Facility, as well as the personal 

factors each teen faced before and during his incarceration, I emphasize the need for program 

directors and facility therapists to better serve the youth within their centers. 

 

II. METHODOLOGY 

 An overview case study is presented in this paper of the suicide deaths of 18 year old 

Durell Tadon Feaster and his 17 year old cellmate, Deon Whitfield. The case study is qualitative 

in nature and draws from a collaboration of information regarding the dual case as well as 

information from past suicide cases. News media and press releases published immediately 

following the suicides provide environmental clues regarding the Preston Youth Correctional 

Facility in which the boys were housed and treated.  

A more general overview of the state of the Youth Authority juvenile corrections system 

is provided through state-funded reports by medical, psychological, and arbitrary legal experts. 

Previous psychological research on juvenile behavior, criminal recidivism and Cognitive 

Behavior Therapy (CBT) is included in this research as a comparative platform from which 

treatment therapies implemented at the California Youth Authority have been measured against 

standards available from the United Nations, the Welfare and Institutions Code, the American 

Correctional Association, the Council of Juvenile Correctional Administrators, and the National 

Institute of Corrections (Krisberg, 2003). 
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 Finally, a brief analysis of litigation documents filed on behalf of families of suicide 

victims at the California Youth Authority will be used to highlight various treatment and 

supervision deficiencies found in Youth Authority centers across the state.  

 

III. THEORETICAL BACKGROUND: TREATMENTS FOR JUVENILES 

Psychological evaluations and individual screening tests on each detainee upon their 

entrance to a facility is extremely important in the classification and assignment of the adolescent 

to the correct department and treatment programs within the correctional facility. Extensive 

research has been done on such screening instruments and risk-assessment models to ensure the 

accuracy of their results. Misdiagnosis could potentially deny a child the treatment they need to 

rehabilitate, and the assignment of a detainee to the wrong department of a detention facility 

could put the safety of other detainees in jeopardy.  

Ashford and LeCroy (1990) compared three such risk-assessment models which were 

routinely used by corrections departments to predict recidivism in incarcerated juveniles within 

the Juvenile Justice system. By looking at later reports of the individuals’ re-incarceration rates 

following release, Ashford and LeCroy were able to measure the prediction accuracy of the three 

risk-assessment scales. Recidivism, or criminal re-offense, is closely related to rehabilitation 

through treatment programs in that if a treatment program is successful the offender will be less 

likely to re-offend. The accuracy of a risk-assessment model which measures recidivism then, is 

equally important in assessing the success of treatment programs. Ashford and LeCroy’s study 

examined one-hundred and seven records for juveniles from the Arizona Department of 

Corrections. The risk-assessment models used to score the individuals upon incarceration 

between 1963 and 1967 were then analyzed against statistical recidivism 20 years following their 

release, to determine which model had most accurately predicted criminal re-offense of each of 

the participants. Variables measured by each of the three models included demographic 

information, school performance as measured by grade point average (GPA), and self-reported 

criminal activity prior to incarceration. While two models were successful in predicting 

recidivism, the success of both models failed to be statistically significant (1990).  

More recent research by Katsiyannis, Zhang, Barrett and Flaska (2004) extended the 

scope of variables included in such risk-assessment scales by identifying psychosocial traits 
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found in 299 incarcerated male adolescents which contributed significantly to the prediction of 

recidivism in youth crime. Psychosocial personality traits isolated in the research by Katsiyannis 

et al. included person-variables such as cognitive structuring among the adolescents and the 

concept of succorance, or the act of alleviating distress through consolation and reassurance. By 

taking into consideration a diverse range of individual personality traits, rather than focusing 

solely on more demographic-type variables, and adding these measurements to the models 

already being used to predict recidivism, corrections departments became more able to identify 

and target youth who were at the highest risk for recidivism. Research along these lines has 

added tremendous exploration and literature to the topic of preventing juvenile re-offense. The 

increased knowledge has also provided guidance for improving treatment programming within 

juvenile detention centers and rehabilitation facilities. 

 A meta-analysis of numerous recidivism predictors was conducted by Kingree, Phan and 

Thompson (2003) among 272 adolescent detainees in Georgia. The researchers attempted to 

narrow the growing list of predictors used to anticipate recidivism to a more concise and efficient 

list of successful predictors. Participants completed multiple personality and experience tests to 

measure risk factors of recidivism. Tests included the Problem Oriented Screening Instrument 

for Teenagers (POSIT) and a condensed version of the Weinberger Adjustment Inventory. 

Results revealed that emotional neglect of the adolescent, broadly including child maltreatment 

prior to and throughout their incarceration, was the greatest predictor of juvenile recidivism. 

These findings advance a complex, yet logical description of the failure of juvenile treatment 

programs currently in use. Kingree et al. offer, 

 
 If negative associations between physical neglect and recidivism 

continue to emerge in future studies, then attention can be given to 
the possibility that the adolescents with physical neglect [might] 
have lower rates of recidivism because they [would] receive 
relatively high levels of therapeutic attention in the juvenile justice 
system. In contrast, it seems the needs of emotionally neglected 
adolescents are not being fully recognized and addressed in this 
system (2003, emphasis added). 

 
It is my hope that this paper offers a vivid representation, through the suicides of Deon Whitfield 

and Durell Feaster, of the effect each factor of juvenile incarceration has on adolescent 

rehabilitation. Therapeutic attention must not be neglected to children detainees. Diagnostic 
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screenings upon incarceration and consistent re-evaluation of treatment effectiveness and 

psychological needs throughout the youth’s sentence will ensure successful rehabilitation. 

Federally hired evaluators reported in 2003 that a focus on rehabilitation as a means to reducing 

recidivism was duly needed yet severely lacking. Trupin and colleagues reported: 

 
 “We observed youths that were in clear distress and, in a 

few cases, mental health staff who recognized this distress 
attempting to address the youth’s issues, only to have the 
custody response be based on ineffective punitive 
approaches which only altered the youth’s non-compliant 
behavior temporarily and did not reduce the likelihood of a 
re-occurrence” (Trupin, 2003).  

 
While most research to date attempts to measure levels of recidivism directly, it is important to 

note that lower recidivism comes only with better treatment programs. 

 

IV. CASE STUDY: A PARENT’S WORST NIGHTMARE 

On the afternoon of January 19, 2004, a prison guard at the California Youth Authority’s 

Preston Youth Correctional Facility in Ione, California, east of Sacramento, found two wards 

hanged together in their cell by their bed sheets (Chong, 2004; Mercado & Paz, 2004). The 

deaths of seventeen year old Deon Whitfield, committed to the CYA facility in August 2003 for 

possession of hard narcotics and attempted burglary, and his cellmate Durell Tadon Feaster, 18, 

committed in October 2001 for grand theft, fraud, auto theft and receiving stolen property, 

highlight the importance of providing adequate treatment and counseling to vulnerable juveniles 

while incarcerated.  

An emphasis on the legal action behind suicide cases such as those of Deon Whitfield 

and Durell Feaster advance an increased timeliness in policy change and facility reform as more 

and more government pressure is placed on juvenile correctional facilities to meet and surpass 

their missions of safely and effectively supervising and rehabilitating youth offenders. Legal 

action for injunctive and declaratory relief filed in 2003 against Jerry Harper, then Director of the 

California Youth Authority, filed by Margaret Farrell, a relative of CYA ward Edward Jermaine 

Brown, compelled defendant Harper to “remedy the illegal, inhumane, discriminatory and 

punitive conditions that exist throughout the CYA [through] wasting of taxpayer funds on illegal 
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policies, practices, and procedures” (Specter, 2003). Ms. Farrell further sought an injunction 

requiring defendant Harper to meet his constitutional and statutory obligations in providing 

resources, staff and management controls to maintain appropriate assistance, services and 

treatment programs for the state wards (Specter, 2003). 

The failures of rehabilitative treatment programs within the juvenile justice system are 

more strikingly illustrated, and are conveyed to the mass public more often than civil lawsuits 

might be, when graphic media coverage of incidents such as the suicides of Deon Whitfield and 

Durell Feaster are published. The Fresno Bee, The Los Angeles Times, The Fremont Argus, The 

Daily News of Los Angeles, The Marin Independent Journal, The New York Times, and 

Associate Press releases flooded the local media with information regarding the double-suicide, 

quickly raising public awareness regarding the shortcomings of adolescent incarceration (Bell, 

2004; Berge, 2004; Broder, 2004; Chong, 2004; Grudin, 2004; Hoffman & Morin, 2004; Maitre, 

2004; Mercado & Paz, 2004; Warren, 2004). 

Eric Trupin and colleagues documented in 2003, long before the suicides of Deon and 

Durell, the specific shortcomings of the Preston Youth Correctional Facility’s Suicide Prevention 

Program. The release stated: 

 
 “The suicide prevention program, although improved, 

continues to need system-wide implementation. There have 
been efforts by the CYA to develop standards for suicide 
assessment, suicide watch, and post-suicide management. 
The post-suicide management process has not yet been 
effectively instituted but is in the process of 
implementation across institutions” (Trupin, 2003). 

 

Reviews of CYA suicide-watch policies regularly deemed the procedures inadequate and 

improperly implemented (Krisberg, 2003; Trupin, 2003; Specter et al., 2003; LAO, 2004). One 

report advanced that the development, implementation and consistent monitoring, supervision 

and quality assurance needed to sustain [a post-release follow-up] policy in practice at a high 

level of performance compliance was vital to the CYA’s plan for an aftercare (after suicide 

watch) component (Trupin, 2003). The component was never successfully implemented, thus 

denying those youth whose scores on psychological evaluations designated them “high-risk for 
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suicide” as well as youth who had actually attempted suicide while incarcerated, from receiving 

important mental health screening and treatment attention. 

Unfortunately, the currency of Deon and Durell’s case, and legalities protecting the 

confidentiality of the records of the deceased, prohibit access by the media and the general public 

to most of the information particular to their case. Investigative reports and research in this paper 

in particular, employ litigation and expert testimony from previous suicide cases as a generalized 

backdrop for the particular case studies of Deon and Durell. 

 

V. COMPOUND EVALUATION AND DISCUSSION 

Six federally and privately funded reports by numerous experts in a variety of fields were 

commissioned from 2001 to 2003 to investigate the suicide deaths of wards housed throughout 

the California Youth Authority institution, preceding the deaths of Deon and Durell. These 

reports investigated each of the adolescent suicide deaths, and subsequently criticized the 

Authority for “falling short of meeting many recognized standards of care for youth with mental 

health … disorders” (Trupin, 2003). Criticism in one report on mental health treatment services 

to youth in CYA facilities traced the institution’s failures to the initial screening and entrance 

procedures where psychological testing is executed on each adolescent to identify emergent 

suicide risk, psychiatric, medical, substance use, or developmental and learning disorders 

(Trupin, 2003). When a child is rated a “high-risk candidate” in any one of the above categories, 

a fully competent facility will design and implement a proactive treatment regime for the 

adolescent’s health and protection.  

Ninety-seven percent of the wards housed within the CYA have one or more mental 

health problems, according to the Legislative Analyst’s Office, a nonpartisan fiscal and policy 

advisor to the state of California, making the need for proactive treatments and adequate therapy 

essential (LAO, 2004). Expert evaluations prior to the deaths of Deon and Durell found the CYA 

only partially meeting this standard:  

“Information [collected through psychological testing of the 
entering adolescents] was often not communicated to the youth’s 
case manager in a way that would allow the development of a 
practical intervention plan” (Trupin, 2003). 
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While the files of each detainee labeled a “high-risk” for suicide may in fact spell out the 

necessity of 24 hour surveillance and consistent therapy, important information useful to youth 

correctional counselors (YCCs) and case workers is often not shared due to perceived 

confidentiality issues (Trupin, 2003).  

Case management involving such conflicts prevent the security officers and day guards 

who in reality have the most day-to-day contact with the wards from ever knowing which youth 

are at high-risk for various psychological conditions, including suicide. A review completed at 

the request of the California Attorney General to examine issues cited in federal and state court 

lawsuits found that the initial screening reports completed by Reception Center staff “were very 

comprehensive, and potentially of great value in determining institutional placements and 

treatment planning” but perceived as unclear whether or not the “excellent diagnostic and 

assessment effort was readily and routinely utilized by those YA staff who supervise the wards 

on a daily basis” (Krisberg, 2003).  

Trupin’s 2003 report criticizing mental health care also denounced the actual physical 

supervision of youth considered high-risk for suicide by making apparent questionable safety 

issues concerning detainee surveillance. Areas of concern included the poor utility of video 

observation systems in cells with video monitoring, undersized observation panels in cells, and 

inadequate lighting. Installing surveillance cameras in areas with less than effective fields of 

view, or simply not using video surveillance cameras at all, which is the case for the majority of 

cells assigned to youth who are not considered high-risk for suicide, places vulnerable youth at 

risk for self harm. Such was the case for Deon and Durell who were not evaluated as high-risk 

suicide cases upon initial screening at the time of their entrance to the Preston Youth Center. 

Basic video surveillance providing constant observation of their cell would have alerted staff 

immediately and thus prevented their successful suicides.  

According to a state-sponsored report on the Youth Authority’s infrastructure, which was 

commissioned immediately following their deaths, the department issued a plan to construct 

and/or modify hundreds of new cells in order to prevent ward suicide attempts (LAO, 2004). 

Interestingly, the department had already developed an implementation plan titled Strategic Plan 

2001-2004 Mental Health Services for Wards and Parolees: Creating a True Continuum of Care 

System three years prior to the suicides in January 2004 (LAO, 2004). The plan was authored to 
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guide the department’s expansion of mental health services which would have renovated existing 

space for 400 beds in which to house wards in need of special mental health treatment and 

suicide-risk supervision (LAO, 2004). The department’s organization at the time of the deaths of 

Deon and Durell required staff and administration in charge of making decisions and requests to 

transfer youths to more restrictive settings (in certain cases where youth were overtly displaying 

warning signs of suicide) to probe large and cumbersome files for each ward. The disarray of 

information pertaining to a single case required institution committees to puzzle over when and 

where certain events, such as attempted suicides, took place (Krisberg, 2003). 

In addition to heightened cell surveillance and detainee supervision, consistent and 

systematic check-ups on the adolescents throughout their entire incarceration sentence would 

enable a more fluid and successful case management structure. At the time of Eric Trupin’s 

report, the CYA’s case management infrastructure entailed “the coordination and monitoring of 

all rehabilitative needs [of the adolescent] identified in the findings of the court, as well as the 

treatment and educational needs accessed through screenings and assessments” (2003). These 

standards were found to be inconsistently applied across facilities, questioning the accuracy of 

the management of ward cases such as that of Durell Feaster. Initial screening tests upon his 

entrance to the system in 2001 may have identified educational needs, as well as psychological 

needs, specific to that time of his life, but with inconsistent management of his care and no re-

evaluation of his psychological needs, there would be no way of knowing if the treatments 

mandated upon his arrival were still having a positive effect on him three years later.  

 

VI. CONCLUSION: MODEL FOR IMPROVEMENT 

My research petitions scholars and professionals in the future to explore delinquency 

prevention and youth treatment programs in more depth as a means to an end. Juvenile 

recidivism will decrease only when youth offenders achieve complete rehabilitation. Complete 

rehabilitation depends on a complex system of cooperative and interdependent strategies. 

Families, schools and communities represent the first step in promoting positive youth 

development and perpetually thirst for ways to combat juvenile delinquency. Detention and 

correctional facilities, who are next in line to receive troubled youth, incessantly seek effective 

behavior modification techniques, successful therapeutic treatment programs, and dependable 
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methods of detainee supervision to ensure ward safety. It is not enough to statistically analyze 

the criminal records of individuals from youth through adulthood and tally up the number of 

reoffenses. It is much more important to develop and utilize intervention plans immediately 

following the first offense.  

The literature referenced throughout this paper reveals a trend in most academic and 

professional work dealing with juvenile detention and corrections methods. To date, such 

research focuses almost exclusively on reducing offender recidivism upon release. Fluctuations 

in the rates of recidivism are widely used as measurements of the success or failure of treatment 

programs in detention facilities. The cellmate suicides of Deon Whitfield and Durell Feaster 

illustrate the deficiency of this model and further solicit a shift in academic and professional 

attention. If youth in detention facilities continue to take their own lives, how accurate will rates 

of recidivism be? It is impossible for a deceased adolescent to commit crimes in the future; 

disturbingly, it is also impossible for a deceased adolescent to ever get a second chance at living 

without crime. It is necessary for researchers to convert from seeing youth offenders as simply 

numbers, to perceiving youth offenders as living, breathing, resilient adolescents. 
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I. INTRODUCTION 
 

In early 1998, an Austrian journalist1 looked into the archives of Vienna’s most 

prestigious museum, the Austrian National Gallery, and discovered that several works of 

art possessed by the government-owned museum were questionably acquired.2 The 

allegations were printed in a series of articles in an Austrian daily newspaper3, and as a 

result, prompted the country’s cultural minister to initiate an investigation.4 In February 

1999, a committee of government officials and art historians was formed, and it 

recommended returning the works to their rightful owners.5  

The exposé, however, tugged on a sensitive string: Among the paintings deemed 

questionable were those from Gustav Klimt6, an artist famous for his gold–embossed 

paintings. One of them, Portrait of Adele Bloch-Bauer I, was considered by the gallery as 

one of its main attractions.7  The work’s image can be found in numerous locations at the 

museum gift shop as memorabilia8. The painting was regarded as an “Austrian icon”9 and 

most of Klimt’s paintings were held in Austria as “national art treasures.”10  

In the same year, at the other end of the world, 84-year-old Maria Altmann from 

Los Angeles, with the aid of the journalist’s discovery, claimed that she was the rightful 

inheritor of the Adele painting.11 Moreover, she claimed that five other paintings at the 

national gallery by the same artist were stolen from her uncle Ferdinand Bloch-Bauer 

during the Nazi annexation of Austria in 1938, and never returned.12 All in all, the six 

paintings are valued by Altmann’s attorney at $110 million.13  

Altmann’s uncle, Ferdinand Bloch-Bauer, was a Czechoslovakian Jew and patron 

of the arts.14  Prior to 1938, he was a wealthy sugar magnate, but was forced to give up 

his business, as well as many valuable possessions, as a form of tax payment to the Nazis 

upon Austria’s annexation.15 Among these possessions were the six Gustav Klimt 

paintings that used to hang in his Vienna mansion. Ferdinand’s wife, Adele, was the 

subject of two of the paintings.16 Adele died in 1925 and left a will17 requesting 

Ferdinand to bequeath the paintings to the Austrian National Gallery.18 However, upon 

Ferdinand’s death in 1945, he made no bequest to the gallery, and instead bequeathed his 

entire estate to several family members.19 Altmann is the sole surviving inheritor in the 

will.20  
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Altmann first tried to regain possession of the paintings in an Austrian court, 

where she attempted to file suit in September 1999.21 The Austrian court however 

required that in order to hear the case, Altmann has to pay “to the extent they can be 

required to draw upon their assets,” because “there is no reason to spare [the plaintiffs’] 

savings accounts at the expense of the general public [i.e. the Austrian State]”22. Altmann 

refused to pay the sum, which was $350,000, and instead decided in August 2000 to 

proceed to a local California court.23  

Before the Central District Court of California could hear the case, however, the 

Austrian government filed a motion to dismiss the case, based on, among other things, 

lack of subject matter jurisdiction.24 The District Court denied the motion to dismiss on 

May 2001, after which the Austrian government then appealed the decision to the Court 

of Appeals for the Ninth Circuit. The Ninth Circuit Court on December 2002 affirmed the 

decision and remanded the case. Finally, on February 2003, the Austrian government, 

backed by the United States State Department, brought the case to the nations’ highest 

court. The Supreme Court decided to hear the case, but narrowed the scope only to 

whether the Foreign Sovereign Immunities Act (“FSIA”)25 of 1976 gives retroactive 

jurisdiction over claims against foreign states, based on conduct that predates the act’s 

enactment. 

 

B. Foreign Sovereign Immunities Act and Retroactivity 

For most of the United States’ history, U.S. courts have granted immunity to 

foreign nations.26 This policy was particularly expressed in Schooner Exchange v. 

McFaddon,27 where Chief Justice John Marshall, writing for the court, explained that 

sovereign states are equal and independent from each other, and thus, “every sovereign is 

understood to wave [sic] the exercise of a part of that complete exclusive territorial 

jurisdiction, which has been stated to be the attribute of every nation.”28 In 1952, 

however, the State Department adopted the “restrictive theory” of sovereign immunity, 

which restricts immunity only for a foreign sovereign’s public acts and excludes its 

private acts.29 Congress enacted the FSIA in 1976 to codify this theory and to transfer 

“primary responsibility for immunity determinations from the Executive to the Judicial 

Branch.”30 What Congress failed to specify, however, is whether the FSIA applies 

 
University of Southern California Journal of Law and Society 21



Retroactivity of the FSIA in Austria v. Altmann   Nathan Go 
 
retroactively or not. This confusion has become the source of a number of debates and 

contentions, including several court cases. 

In general, courts that have come across the issue of FSIA retroactivity almost 

always resolved it to the negative.31  Although the issue had never reached the Supreme 

Court until Austria v. Altmann, three prominent cases—Carl Marks & Co. v. Union of 

Soviet Socialist Republics,32 Jackson v. People’s Republic of China,33 and Slade v. United 

States of Mexico34—all conclusively disfavored applying the FSIA retroactively to pre-

1952 claims. The reasoning in all of these cases relied on a well-established practice in 

the United States presupposing anti-retroactivity. The fundamental argument against 

retroactivity is that executing it poses an unfair violation of a “settled expectation”35. 

Such presupposition is reflected itself in the U.S. Constitution when it prohibited against 

bills of attainder and ex post facto laws, both of which have to do with retroactivity.36  

 However, it was not until 1994 that a more cogent “test” to determine retroactivity 

was finally put into place in the courts. In Landgraf v. USI Film Products,37 the Supreme 

Court said that where “a case implicates a federal statute enacted after the events in 

suit… our traditional presumption teaches that it does not govern absent clear 

congressional intent favoring such a result.” If Congress’ intent was not made clear, 

Landgraf suggests that the court must determine whether the rule would (1) impair rights 

a party possessed when he acted, (2) increase a party’s liability for past conduct, or (3) 

impose new duties with respect to transactions already completed. These criteria have 

eventually been acknowledged as the “default rule” for determining a statute’s 

retroactivity,38 though historical context in the preceding cases have already strongly 

presupposed anti-retroactivity. 

 

C. International Law and U.S. Courts 

 Although the issue as to how different countries apply international law standards 

into their own laws is highly complex and may vary on a case-by-case basis,39 it has been 

proposed for demonstrative purposes, that in general, these approaches can be separated 

into two categories.40 Countries that adopt the so-called “monist” approach (e.g. Austria) 

apply international law standards as equal to, or supreme over, their own domestic laws.41 

In contrast, those countries that adopt the so-called “dualist” approach (e.g. United 
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Kingdom) apply international law standards only when it is specified by some type of 

implementing legislation.42  

  In the case of the United States, its approach to the application of international 

law is less straightforward, and might actually incorporate both approaches.43 For, while 

it is generally settled that international law is part of United States law,44 it is also 

regarded that domestic law preempts “existing principles of customary international 

law….”.45 Moreover, whether U.S. courts should apply jus cogens norms46 in the same 

manner is less clear.47  

 

II. REPUBLIC OF AUSTRIA V. MARIA V. ALTMANN 
 

A. Supreme Court’s Opinion 
  

In June 7, 2004, the Supreme Court ruled 6-3 in favor of Maria Altmann, 

concluding that the 1976 act was meant to be retroactively applied. In coming up with the 

decision, the justices ultimately divided over the issue of “settled expectation”—whether 

or not applying the FSIA retroactively would be unfair to foreign sovereigns who had 

previously expected immunity. Justice Stevens, writing for the majority, engaged in a 

lengthy discussion on the historical context of sovereign immunity and the FSIA. He 

concluded that historically, sovereign immunity in the United States has always been 

given as a matter only of privilege, not of right.48 Therefore, according to Stevens, 

applying the FSIA retroactively will not upset any “settled expectation” because foreign 

sovereigns do not have a right to always expect immunity in the first place. In assessing 

the precedence set forth in Landgraf, Stevens conceded that Congress did not explicitly 

specify its intent in stating whether or not the FSIA should be applied retroactively.49 

However, he ultimately rejected the three-pronged analysis of Landgraf, stating that the 

FSIA “defies such categorization” because (1) foreign sovereigns had no “right” to such 

immunity (2) “the FSIA merely open[ed] United States courts to plaintiffs with pre-

existing claims…” and (3) that the FSIA neither increased liability nor imposed new 

duties.” 50 While throwing out Landgraf’s analysis, however, Stevens seized upon the 

alleged “presumption” behind Landgraf, which he said was “to avoid unnecessary post 

hoc changes to legal rules on which parties relied in shaping their primary conduct.”51 
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Here again, Stevens reiterated the majority’s main argument of immunity being a 

privilege rather than a right, saying that the “principal purpose of foreign sovereign 

immunity had never been to permit foreign states and their instrumentalities to shape 

their conduct in reliance on the promise of future immunity from suit in United States 

courts.”52   

Reacting to the majority’s rejection of Landgraf and of the strong anti-

retroactivity presumption in the United States, Justice Kennedy, writing for the dissent, 

accused the majority for “weaken[ing] the reasoning and diminish[ing] the force of the 

rule against the retroactivity of statutes, a rule of fairness based on respect for 

expectations.”53 Kennedy also conceded that Congress provided no explicit statement for 

or against retroactivity in the FSIA, but insisted that the precedent set in Landgraf should 

be used,54 providing his analysis as follows: (1) Foreign sovereigns relied on the 

expectation of immunity from American courts when the conduct occurred and even 

after;55 Foreign sovereigns’ “rights” are as good as any private citizen’s;56 (2) Because 

the FSIA created “jurisdiction where none existed before,” it belongs to a subclass of 

statutes that impose unwanted retroactive effect;57 and (3) To measure a foreign 

sovereign’s expectation of liability for conduct, the Court should determine what the 

foreign sovereign expected in 1948. Because the Tate Letter, in general, would have 

given immunity to the sovereign at that time, “the FSIA [could not] alter that result 

without imposing retroactive effect, creating new jurisdiction in American courts.”58     

 

III. IMPACT ANALYSIS 

A. The Moral and Political Atmosphere 

The Supreme Court’s decision in Altmann is ushered in at a time when reparations 

for victims of war crimes and past historic wrongs enjoy enormous support in the eyes of 

the international community.59 Indeed, no era has come closer throughout history in 

trying to set things right for the victims than in the past decade alone.60 What initially 

started out as bitter disputes among national governments trying to reclaim their treasures 

after World War II, has now turned to claims that pit the citizen against the state; or 

claims that involve massive class action suits,61 which deftly use the sympathetic moral 
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and political climate as leverage against a resisting country.62 Altmann is an 

exemplification of how the United States judiciary stands on these issues today. Although 

its decision fails to be limited to a matter of pure statutory deliberation—the assertions 

used in order to arrive at its conclusions imply that the U.S. Supreme Court is ready to 

take on a bigger model role as human rights arbiter, even if it means having to give up 

certain domestic values to embrace international law.      

If the highest court in the nation could serve as a microcosm of the United States, 

then the justices’ stance on Altmann may well be seen as where the U.S. is right now. For 

years, issues having to do with the foreign world have almost always been forbidden 

from the courts.63 Only with the passage of the FSIA were the courts permitted to 

adjudicate.64 In Altmann, the Supreme Court took for itself the responsibility to a whole 

new gamut of potential cases—including especially those that have to do with violations 

arising from the two World Wars that precede the FSIA. But by doing so, the Court 

superseded some of the oldest traditions and statutes held in American law. If the Court 

were a representation of the trend the United States is going towards, then the dissents’ 

voice,  expressed through Justice Kennedy, echoes this hesitation in abandoning past 

precedents for assuming a responsibility that they see as unwarranted. Justice Kennedy 

aptly sums up the case: “What is of concern in the retroactivity analysis… is the internal 

integrity of American statutes, not of whether an American law allows suit where before 

none was allowed elsewhere in the world….”65   

 

B. The Implications Behind the Rationale of FSIA Retroactivity  

The precedent that the Court has made in Altmann goes beyond just declaring the 

FSIA to be retroactive. Although the precedent opened doors, behind its two main bases 

is the same kernel of thought feeding the same argument—an argument that may be used 

by courts in the future as a key to further open other doors, thus giving the United States 

more prominent roles in the execution of international laws.  

First, the precedence that reverses a long tradition of anti-retroactivity, after all is 

said and done, is justified simply by the assertion that they are merely presumptions.66 It 

is this dilution of an otherwise long-standing practice in American courts that then allows 

the following: Although the Court supposedly tried at first to use the precedence taught 
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by Landgraf, it ultimately rejected the test, claiming offhand that the case was sui 

generis.67 However, the Court’s rejection of the test was not based on the rationale that 

the case failed when applied and that the test was flawed—the rationale was that the test 

simply did not apply.68 The dissent, however, in a fairly straightforward fashion, applied 

the case to the test and easily concluded that it was applicable—although the results 

proved to be hostile against retroactivity.69

Second, though the Court threw out the test, it used what was supposed to be 

Landgraf’s “presumption,” which was to avoid post hoc changes to rules that were being 

used to guide actions.70 Though this presumption might have been true, the Court isolated 

its argument in the quote only in the last two words, concluding that Austria and other 

foreign nations could not use the FSIA to guide their actions. However, this same 

reasoning is precisely what the Court used in concluding that Landgraf did not apply. 

Therefore, the Court not only resorted to a circular fallacy, but also non sequitur, as the 

dissent has correctly pointed out.71

There is only one argument in each of these kernels, one argument that in essence 

summarizes the Court’s whole dissertation—and it is for this argument that the Court 

sacrificed certain well-established procedures. It is the argument that foreign sovereigns 

should not expect immunity to guide their actions. The Court cited Verlinden for 

precedence; however in Verlinden, the argument that immunity was “a matter of grace 

and comity” was only relevant in trying to point out that foreign sovereign immunity did 

not come from the Constitution.72 What this Court has interpreted it to be, and indeed had 

given more weight than did Verlinden, was that foreign sovereigns do not have, 

specifically, a “right” to immunity, as it was not defined by the Constitution. However, 

neither Verlinden nor even the original document that it was quoted from explicitly 

supported this interpretation, as in fact the opposite might as well be true. In Schooner, 

the discussion of sovereign immunity revolved around immunity being a basic 

understanding among all sovereigns: “The world being composed of distinct 

sovereignties, possessing equal rights and equal independence… all sovereigns have 

consented to a relaxation in practice, in cases under certain peculiar circumstances, of 

that absolute and complete jurisdiction within their respective territories which 
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sovereignty confers.”73 Whether that “consensus” was to be taken as a right or privilege 

is unclear. 

Thus, for the Court to have allowed the retroactive application of the FSIA, it had 

to go against a long history of hostility against retroactivity in the United States, 

including precedence already set forth not only in Landgraf, but more specifically, in 

Carl Marks, Jackson and Slade.74 Indeed, the main difference between these cases and 

the Altmann case, is that in the latter, the Court forcefully reconsidered foreign 

sovereigns’ “rights” to immunity only as a matter of privilege, of which foreign 

sovereigns have no right to base their future expectations upon. Contrast this to the Carl 

Marks, Jackson and Slade decisions75:  

If the FSIA is merely remedial, it can be applied retroactively. To say that 
a statute is remedial is simply to say that it does not prejudice antecedent 
rights. Thus, if absolute sovereign immunity is not a matter of right, the 
FSIA is merely remedial and can be applied retroactively to sovereign’s 
commercial activities, because sovereigns had no antecedent right not to 
be sued for the consequences of such activities. Carl Marks, 665 F. Supp. 
at 337 (1988). [ital. mine] 
 
At the time of the issuance of the bonds in 1911 up until the date of their 
maturity in 1951, China relied on the well-founded expectation that the 
then extant, almost universal doctrine of absolute sovereign immunity 
governed all interactions between her and the United States and the 
citizens of the two respective countries…. Jackson, 596 F. Supp. at 389 
(1987). [ital. mine] 
 
[T]o apply the FSIA to the underlying transactions would clearly prejudice 
the antecedent rights of Mexico. Between 1922 and 1951, the government 
of Mexico could safely assume that the then existing doctrine of absolute 
immunity governed any commercial transaction between it and the United 
States or its citizens. Mexico could therefore not reasonably anticipate 
being haled into court in the United States for defaulting on public debt 
instruments…. Slade, 617 F. Supp. at 356 (1987) (footnotes omitted). [ital. 
mine] 

 
These cases clearly showed that the same form of immunity established in Schooner, 

taken as mere “privilege” in Altmann, could be interpreted explicitly as “rights” 

elsewhere.  

The reality is, with regards to current international treaties and understanding, it is 

almost impossible to talk about “rights of countries” other than for its rhetoric.76 This is 
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because, for rights to exist, there needs to be a supreme court among all countries, which 

not only have the power to judge, but also the power to execute punishment. As of 

present, and indeed as of the initial conception of sovereign immunity, not to mention the 

enactment of FSIA, no such court exists. Thus, a “consensus” among countries is more 

plausible—nonetheless, a breech of that consensus without prior notice is as unfair as 

violating a person’s right. Indeed, this same understanding is evident in Schooner, which 

the Court in Altmann perceived wrongly to be a strict differentiation between “rights” and 

“privilege.”  

 

C. Implications of FSIA Retroactivity  

Therefore, although the Court early on emphasized the narrowness of its holding, 

the majority justices’ opinion behind concluding the FSIA’s retroactivity carries a bigger 

implication: It reflects a move toward the United States taking a stronger approach to 

international law. By arguing that foreign sovereigns have no “right” in expecting 

immunity in U.S. courts, even when precedence strongly suggests otherwise, this Court is 

sending a message that any foreign sovereign’s acts that violate jus cogens77 norms is 

subject to litigation in the United States, as immunity is only a “privilege.”78  

Indeed, this reasoning is shared in general by those who also favor the retroactive 

application of the FSIA. In all three amicus briefs supporting respondent, the Court is 

urged to acknowledge that Austria had no rightful expectation of immunity during the 

time of said conduct, because Austria allegedly knew what it was doing was wrong 

against international standards,79 specifically of the 1907 Hague Convention (IV)80. 

However, although this theory may be true of international law, there is no way that this 

argument could stand in American courts; it was not until 1952 that this provision was 

adopted by the Tate Letter. The argument that Austria’s expectations of international law 

should be applied to its expectations of future U.S. laws could therefore only work if this 

expectation is viewed only as a privilege and not a right, a recourse which is ultimately 

what this Court has taken.   

The Court’s decision furthermore carries another implication: An action that does 

not currently fall within any of the FSIA’s exceptions for immunity, but is deemed to be 

against jus cogens norms, may be subject to litigation in the future, as the Court has made 
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clear that the FSIA is not meant to guide primary conduct.81 Any exception not currently 

included in the FSIA, but which in the future may be inserted by amendment of 

Congress, may therefore be retroactively applied using the same rationale that immunity 

is a “privilege” more than a “right.”82 Applying the FSIA retroactively seems to be in line 

with supporting victims by allowing them to seek redress in U.S. courts.83  

 

D. Implications to the Merit of Altmann’s Case 

The Court chose to decide over the issue of the FSIA’s retroactivity even before 

determining whether the case actually fell into one of the exceptions set forth in the 

FSIA.84 At a cursory glance, this narrowing of scope seems to be viable, as the Court 

notes that one of petitioners’ arguments for filing a motion to dismiss is on the claim that 

“when much of their alleged wrongdoing took place, they would have enjoyed absolute 

immunity from suit in United States courts.”85 However, as the petitioner pointed out in 

its Reply Brief,86 the “expropriation exception”87 in the FSIA of which Altmann claimed 

her case to fall within, also assumes retroactivity of the FSIA.88 Petitioner argued that the 

only way in which the particular exception would have applied to Altmann would have 

been if the “[taking of property] in violation of international law” also applies 

retroactively, therefore including not only the “taking of” but also the “possession of” 

property in violation of international law.89 The nature of this interconnection was 

evident in Justice Breyer’s concurring opinion, in which he proceeded to discuss at length 

about the consequences of applying §1605(a)(3) of the FSIA retroactively,90 even when 

Justice Stevens expressly prohibited this discussion. 91 Moreover, Justice Breyer subtly 

transformed the question before the Court to address this specific issue.92 In effect, with 

the Court’s decision that the FSIA applies retroactively, the answer to Justice Breyer’s 

question would impliedly accept Altmann’s argument that the exception not only covers 

the “taking of property,” but also the “possession of property.” In other words, the Court 

had impliedly given some merits to Altmann’s case by agreeing to hear, and indeed 

ultimately deciding, on the retroactivity of the FSIA.  
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E. Effects of the Altmann Decision on Policies and Legal Cases 

If this is the era of restitutions and reparations, to the point that some critics 

complain about it becoming commercialized,93 at the other side of the coin is the sad 

reality that this is also the era where the lives of survivors in the two World Wars are 

finally coming to an end. It is a sad reality because too many of these survivors may 

never be able to witness a formal closure to their victimization. Indeed in Altmann, the 

petitioner’s age was a factor taken into consideration for the expedition of the case. While 

it may be impossible to accurately estimate the number of Holocaust survivors in the 

world today, it was estimated that there were between 834,000 to 960,000 living 

survivors as of 1997.94 Of these, about 160,000 lived in the United States.95 However, 

some scholars have also suggested that the number of living survivors is decreasing at 10 

percent each year.96 At that rate, the window for restitutions and reparations for these 

victims may be coming to a close within a decade. However, since controversy surrounds 

the definition of a “survivor”, children and relatives of victims may be able to file claims 

on their behalf.97  

Assessing the effects of the FSIA retroactivity thus becomes very difficult, and 

sometimes impossible, in these respects. While the FSIA has set only a number of 

specific exceptions as to when to limit sovereign immunity, those exceptions can 

sometimes be interpreted in different ways. For example, in Hwang Geum Joo v. Japan,98 

fifteen non-U.S. nationals are suing the Japanese government, alleging that they were 

made victims of sexual slavery and were exposed to torture by the Japanese military 

before and during World War II. The plaintiffs are arguing that these acts should be 

considered commercial activities, and therefore satisfy the exception under 28 U.S.C. 

§1605(a)(2), also known as the “commercial activity waiver.”99 They are also claiming 

that since Japan’s alleged actions went against jus cogens norms, it has impliedly waived 

its sovereign immunity under 28 U.S.C. §1605(a)(1)100. Indeed, the Court in Altmann 

conceded that determining what is a “private” act and a “public” act is complex and that 

the court did not want to resolve the issue as of the moment.101 The Joo case also 

highlights another aspect of the difficulty in assessing the impact of the Altmann decision. 

In Joo, the plaintiffs were non-U.S. citizens, and they were filing a claim that is not 

related to the Holocaust. Obviously, the FSIA does not limit its claimants to only U.S. 
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citizens, nor only for Holocaust victims. Thus, the statistic mentioned earlier does not 

even come close to the possible pool of victims that may be able to benefit from the 

Altmann decision.  

While the legal ramifications of the Altmann decision are less clear and harder to 

assess, its broad symbolical consequences are more perceptible. In an era which saw a 

shift from the politics of power to an emphasis on diplomacy and public perception,102 

the United States has no doubt gained further approval as a champion of victims’ rights 

after the Altmann decision. Already, it has the reputation of being the best, if not the only, 

forum available for hearing Holocaust claims such as the case at hand.103 However, as 

there is a perceived perpetrator to every perceived victim, the opposite could be said of 

Austria. Pressure is mounting for Austria to give back the art without further litigation.104 

But this may instead backfire and translate into resentment. Indeed, the attorneys for both 

sides have argued about the decision’s foreign policy implications. Altmann’s attorney 

argued that the case was an isolated event,105 while Austria’s attorney predicts that a 

floodgate of litigation would soon follow, and that among these, foreign nations would 

retaliate by similarly choosing to exercise jurisdiction against the United States.106 While 

this idea is speculative at most, it is true that a backlash provoked by nationalistic fervor 

could ensue. And indeed, picking a fight with the United States in the area of art 

restitution would be no hard task, as the U.S. has had its share of looted art in museums. 

Indeed, if there is anything to be learned out of the Altmann case, as well as from the 

international war on public relations in general, it is this: it is far better to voluntarily 

expose questionable art upon first suspicion, than to await the possibility of litigation and, 

in the process, lose to an intense negative publicity.   

Finally, trapped in the middle of all these litigations is the U.S. State Department, 

which has the enormous task of having to balance public perception both within its 

territory and internationally, while having to maintain strong diplomatic ties with other 

nations as well. This dilemma is seen precisely in the State Department’s actions 

involving the Altmann case. While it filed an amicus curiae brief in favor of Austria, the 

State Department has also promised the other side107 that it would not file a statement of 

interest invoking foreign policy—which if it did might result in the Court dismissing the 

case.108 The State Department is thus trying to remain cautious, trying to appear 
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sympathetic to foreign countries, while also trying to avoid appearing antagonistic to 

individual claimants. Whether the State Department, as a result of the Supreme Court’s 

push towards a bigger role in the litigation of pre-1976 human rights violations, will 

continue to file amicus curiae briefs in similar cases in the future remains to be seen.  
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5 “Commission for Provenance Research”. See Wall St. J., Dec. 19, 1998. 
6 (1862-1919). 
7 See Amended Complaint (10)(c), Altmann v. Austria 142 F.Supp.2d 1187 (C.D.Cal.2001) [herein after 
“Complaint”]  
8 Id. 
9 See Jane Burgermeister, “Austria in the Dock for Nazi Art Theft.” The Observer (UK), June 13, 2004. 
10 See Kenneth Ofgang, “Austria’s Lawyer Urges Court to Throw Out Suit Over Plundered Art.” 
Metropolitan News Enterprise, March 8, 2002 at A1. Scott Cooper, attorney for the Republic of Austria, 
was quoted to say “The collection and display of national art treasures is an "inherently governmental" 
activity covered by sovereign immunity” (ital. mine).  
11 See Complaint at (72) and (133). 
12 Id. at (116)-(133). 
13 See Richard Willing, “Trail of Nazi Plunder Leads to High Court.” USA Today, Feb. 23, 2004. Estimate 
quoted to be from Altmann’s attorney.  
14 See Republic of Austria v. Maria V. Altmann, 124 S.Ct. 2240, 2243 (2004). [herein after “Austria v. 
Altmann”].   
15 Id. at 2244 
16 Id. at 2243 
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19 Id. at 2244. 
20 Id. at 2243. 
21 See Complaint at (97). 
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24 See Republic of Austria v. Maria V. Altmann, 142 F.Supp.2d, at 1197. 
25 Foreign Sovereign Immunities Act of 1976, Pub. L. No. 94-583, 90 Stat. 2891 (1976) [herein after 
FSIA]. The FSIA is codified in 28 U.S.C. §§1330, 1332(a)(2)-1332(a)4, 1391(f), 1441(d), and 1602-1611. 
The provisions of the FSIA will be cited herein after by their respective U.S. Code section numbers for 
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26 See Verlinden B. V. v. Central Bank of Nigeria, 461 U.S. 480 (1983).  
27 11 U.S. (7 Cranch) 116 (1812). 
28 Id. at 132. 
29 See Letter from Jack B. Tate, Acting Legal Adviser, U.S. Dept. of State, to Acting U.S. Attorney General 
Philip B. Perlman (May 19, 1952), reprinted in 26 Dept. State Bull. 984-985 (1952). 
30 See Austria v. Altmann at 2249. 
31 See Michael W. Hoop, Comment, Retroactivity, Implied Waiver, and the FSIA: Is It Time to Reform the 
Law on Sovereign Immunity?, 24 Hofstra L. Rev. 519, (1995) [hereinafter Hoops], noting that while there is 
“at least one decision favoring retroactive application of the FSIA (See Yessenin-Volpin v. Novosti Press 
Agency, 443 F. Supp. 849 (S.D.N.Y. 1978)… this case has been impliedly overruled by the Carl Marks 
decision….”    
32 655 F. Supp. 323 (S.D.N.Y. 1987), aff’d, 841 F.2d 26 (2d Cir.), cert. denied,--US--, 108 S. Ct. 2874 
(1988). 
33 596 F. Supp. 386, aff’d, 74 F. 2d 1490 (11th Cir. 1986), cert. denied, 480 U.S. 917 (1987). 
34 617 F. Supp. 351 (D.C.D.C. 1985), aff’d, 790 F.2d 163 (D.C. Cir. 1986), cert. denied, 479 U.S. 1032, 
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35 See Carl Marks decision: “Such a retroactive application of the FSIA would affect adversely the USSR’s 
settled expectation, rising to the level of an antecedent right, of immunity from suit in American courts.”   
36 See Hoops at 519 (citing U.S. Const. art. I, §9, cl. 3). 
37 511 U.S. 244 (1994). The Court ruled that the Civil Rights Act of 1991 does not apply retroactively. 
38 See Austria v. Altmann: “… [The] Act does not at first appear to ‘operate retroactively’ within the 
meaning of the Landgraf default rule” (2251; ital. mine). 
39 See Hoops at 524. 
40 Frank Newman & David Weissbrodt, International Human Rights: Law, Policy, and Process 554 (1990) 
[herein after “Newman”]. 
41 Id. at 554. 
42 Id. at 555. 
43 Id. (citing Reagan, 859 F.2d at 937); cf. Restatement (Third) of the Foreign Relations Law of the United 
States 40-42 (1987) [herein after “Restatement”]. 
44 See The Paquete Habana, 175 U.S. 677, 700 (1900). 
45 See Tag v. Rogers, 267 F.2d 664, 666 (D.C. Cir. 1959), cert. denied, 362 U.S. 904 (1960). 
46 See Hoops’ definition at 526: Customary international law that has been accepted by the international 
community as a whole, and binding upon all nations, regardless of consent.
47 See Hoops at 525 (citing Restatement at 940). For a more updated debate on the U.S. approach to 
International Law, see Curtis A. Bradley & Jack L. Goldsmith, Customary International Law as Federal 
Common Law: A Critique of the Modern Position, 110 Harv. L. Rev. (1997) and  Gerald L. Neuman, Sense 
and Nonsense About Customary International Law: A Response to Professors Bradley and Goldsmith, 76 
Fordham L. Rev. (1997).   
48 Cf. Verlinden: “[F]oreign sovereign immunity is a matter of grace and comity on the part of the United 
States, and not a restriction imposed by the Constitution.” Also see supra at note 25 and accompanying 
text. 
49 Justice Stevens briefly referred to FSIA’s preamble to suggest retroactivity, but quickly acknowledged 
that the statement by itself falls short of an ‘expres[s] prescri[ption of] the statue’s proper reach” (124 S. Ct. 
2240, 2251 (2004) cf. Landgraf ).  
50 Id.  
51 Id.  
52 Id. at 2252. 
53 Id. at 2263. 
54 Id. at 2266, stating that “Because the FSIA does not exempt itself from the usual rule against retroactivity 
with a clear statement, our cases require that we consider the character of the statute, and of the rights and 
liabilities it creates, to determine if its application will impose retroactive effect on the parties…” 
55 Id. at 2268, 2271. 
56 Id. at 2270 to 2271. 
57 Id. at 2266 to 2267, Justice Kennedy quoting Hughes Aircraft Co. v. United States ex rel. Schumer that 
statutes creating jurisdiction where none existed before “thus speaks not just to the power of a particular 
court but to the substantive rights of the parties as well.” 520 U.S. 939, 951, 117 S.Ct. 1871, 138 L.Ed.2d 
135 (1997) (citations omitted).  
58 Id. at 2269. 
59 See Elazar Barkan, The Guilt of Nations, New York: Norton & Co. (2000) [herein after Barkan] at XV-
XLI.   
60 Id. 
61 See generally Lynn H. Nicholas, The Rape of Europa: The Fate of Europe’s Treasures in the Third Reich 
and the Second World War, New York: Knopf (1994) at 407-409.   
62 See Michael J. Bazyler, Holocaust Justice: The Battle for Restitution in America’s Courts, New York: 
NYU Press (2003) at 66-74 [herein after Bazyler]. 
63 See Austria v. Altmann at 2248. 
64 Id. at 2249. 
65 Id. at 2272. 
66 Id. at 2250. 
67 See Justice Stevens’ argument of sui generis at 2252, and Justice Kennedy’s criticism at 2272. 
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68 Id. at 2251. 
69 Id. at 2268-70. 
70 Id. at 2252. 
71 Id. at 2267. 
72 The context in which Verlinden’s quote appears: “As The Schooner Exchange made clear, however, 
foreign sovereign immunity is a matter of grace and comity on the part of the United States, and not a 
restriction imposed by the Constitution. Accordingly, this Court consistently has deferred to the decisions 
of the political branches - in particular, those of the Executive Branch - on whether to take jurisdiction over 
actions against foreign sovereigns and their instrumentalities.”  
73 See 11 U.S. (7 Cranch) 116 (1812).  
74 See supra notes 7-9 and accompanying text.  
75 These passages were also quoted in Michael E. Jansen, Comment, FSIA Retroactivity Subsequent to the 
Issuance of the Tate Letter: A Proposed Solution to the Confusion, 10 Nw. J. Int'l L. & Bus. 334, (1989). 
76 See Barkan at 319: “A theory of restitution as a mechanism for international justice assumes (1) that there 
is no global consensus on specific morality but (2) that community standards and traditions should not 
conflict with the vague global principles held by an international public opinion.” This cultural pluralism is 
also applicable towards a theory of sovereign immunity. 
77 For a definition of jus cogens, see supra at note 45. 
78 See infra text accompanying note at 98-100 where violation of jus cogens norms was argued to be a 
waiver of immunity that falls within the FSIA’s implied waiver exception.   
79See generally Austria v. Altmann, Briefs of Amicus Curiae of Austrian Jewish Community and American 
Jewish Congress; Bet Tzedek Legal Services and the American Jewish Community; and Michael 
Berenbaum, et al.  
80See 1907 Hague Convention (IV) on the Laws and Customs of War on Land, 36 Stat. 2277, 1 Bevans 
631, 1907 U.S.T. LEXIS 29 (entered into force Jan. 26, 1910).  
81 See supra text accompanying note 19.  
82 Congress has in fact amended the FSIA in 1997 to include what has been known as the “Flatow 
Amendment,” which aimed to address the issue of terrorism in foreign states. Pub. L. 104-208, Div. A., 
Title I, §101(c) [Title V §589] (Sept. 30, 1996), 110 Stat. 3009-172 codified in 28 U.S.C.A. §1605 note 
(West 2000 Supp.).
83 See Detlev F. Vagts, Ed. Comments, Restitution for Historic Wrongs, The American Courts and 
International Law, 92 Am. J. Int’l. L. 232 (1998): “In recent years there has been an upsurge of interest in 
doing what can now be done to right wrongs done by governments in Europe in the 1930s and 1940s and in 
Cuba during the 1960s. United States institutions have played a leading role in this effort…” 
84 This by itself is going against precedence, as courts in Carl Marks, Jackson, and Slade all determined 
exception first before resolving retroactivity. Indeed, in Hugo Princz v. Federal Republic of Germany, 26 
F.3d 1166, 1176 (D.C. Cir. 1994) cert. denied, 115 S.Ct. 923 (1995), the court noted that “[I]t need not 
decide whether to do so, for it found that if the FSIA applied, the case fell within none of the Act’s 
exceptions.” (Cf. Hoops).  
85 See 124 S. Ct. 2240 (2004) at 2246. 
86 Brief for Petitioner, Austria v. Altmann [herein after “Brief for Petitioner”].  
87 28 U.S.C. § 1605(a)(3). 
88 Brief for Petitioner, § II (2). 
89 Id. “Altmann acknowledges that section 1605(a)(3) focuses on and regulates only ‘current activities 
directed toward the United States,’ but asserts that the regulated conduct is the wrongful current possession 
by foreign states of expropriated property, not their takings in violation of international law” (citations 
omitted).  
90 See Austria v. Altmann at 2258-2259.   
91 Compare the above note to Justice Stevens’ reminders at 2247 that “Only the former conclusion [that the 
FSIA applies retroactively to pre-1976 actions] concerns us here.” Also, at 2249: “[W]e declined to review 
this aspect [that the FSIA’s expropriation exception covers petitioners’ alleged wrongdoing] of the courts’ 
opinions, confining our grant of certiorari to the issue of the FSIA’s general applicability to conduct that 
occurred prior to the Act’s 1976 enactment…” (ital. mine). 
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92 Id. at 2258: “The question, then, is whether the Act’s expropriation exception applies to takings that took 
place many years before its enactment” (ital. mine). 
93 See generally Norman G. Finkelstein, The Holocaust Industry: Reflections on the Exploitation of Jewish 
Suffering, London: Verso (2001). 
94 Number of Living Holocaust Survivors, July 27, 1997, report of the "Spanic Committee," organized by 
the Israeli Prime Minister's Office, Volume I, Annex C, "Demographics," C-2, C-8, C-9. Posted online at 
the "Official Information Web Site for the Holocaust Victim Assets Litigation Against Swiss Banks and 
other Swiss Entities". 
95 Id. 
96  
97 See Bazyler at 274. 
98 172 F.Supp.2d 52, 59 (D.D.C. Oct. 4, 2001). 
99 Id. 
100 Id. 
101 See Austria v. Altmann at 2270. 
102 See Barkan at 318. 
103 See Bazyler at xii, saying that “The unique features of the American system of justice are precisely those 
factors that made the United States the only forum in the world where Holocaust claims could be heard 
today.”  
104 See Anne Marie O’Connor, Mediation Ordered in Suit Over Klimt Paintings, Los Angeles Times, 
March 27, 2002. 
105 In an e-mail interview conducted Nov. 9, 2004, when asked of possible effects on other cases, E. Randol 
Schoenberg replied “…Altmann is just a special case.” 
106 Interview with Scott Cooper, Nov. 16, 2004: “On the issue of reciprocity, we do expect that other 
countries will choose to exercise their own jurisdiction against the U.S…. in retaliation. This is one of the 
unfortunate and unforeseen consequences of this decision… We would expect that other countries in the 
world will adopt the same kind of policy [that the Supreme Court has set]….” 
107 Id. “Art claims were excluded from the January 2001 Austria-U.S. Executive Agreement and I 
participated in those negotiations and obtained a commitment from the U.S. not to file a statement of 
interest in the Altmann case based on that agreement…” 
108 See Austria v. Altmann at 2255 and 2262. 
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